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OPINION
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Habeas Corpus Petition, ECF No. 2-BENIED and DISMISSED

Joseph E Leeson Jr. September 21 2020
United States District Judge

l. INTRODUCTION

In thishabeagorpusproceedingPetitionerAndrew Joneghallengsthe
constitutiondity of his 2011 conviction fofirst-degree murdeand possessing an instrumeht
crime and his resulting sentence of life imprisonment. Jones’s conviction and setédence s
from the 2009murder ofan individual outside of a bar in Philadelphia. After his conviction was
upheld on direct appeal, Jones unsuccessfully movembliateral reliefunder Pennsylvania’s
Post-Conviction Rlief Act, 42 PA. CONsS. STAT. 88 9541-9546 (“PCRA”) before filing the
instant habeas petition pursuant to 28 U.S.C. § 2254.

Jones’shabeas petitionwhich asserts a single claim for relief based on ineffective
assistance of trial counselasreferred to Magistrate Judggnne A. Sitarski for a Report and

Recommendation (“R&R”) as to whether it should be granted. Joidgeski’'s R&Rconcludes
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that Jones is not entitled to habeas relief, and recommends that his petition dewddnieat no
evidentiary hearing be held oertificate of appealabilitissued Jones subsequently filgdo se
objections in which he purports to assame objections to the R&R’s findings and
recommendations.

After a reviewof Jones’shabeas petitin, the R&R andthe objectionsandfor the
reasonset forth below, this Court overrules the objections, adibygt R&R and enies and
dismisses the habeas petition without holding an evidentiary hearing or issuing aatexific
appealability.

Il. RELEVANT BACKGROUND *

A. Jones’sconviction, sentenceand pre-habeaschallenges

The facts underlying Jones’s conviction were summarized by the Pennsylvania Superior
Court in its denial bhis appeal for PCRA relief. The Superior Court recounted the following:

On August 31, 2009, [Jonestot and killed Bruce Lassiter outside a bar located at

Bridge and Johnson Streets in Philadelphia. Two eye witregsddey Crump,

who had known [Joned$jom the neighborhood for years, and Rodney Johrson

identified [Jonesht the scene of the crime as the person who shot Lassiter.

The Commonwealth chargg@tbnes)with FirstDegree Murder, Firearms Not to be

Carried Without a License, Carrying Firearms in Public in Philadelphia, Pmssess

of an Instrument of Crime (“PIC”), and Prohibited Offensive Weapons.

At [Jones’s]jury trial, Johnson and Crump testified. In addition, Police Officer

Brian Stark of the Crime Scene Unit testified that when he processed the crime

scene he recovered several items, including a bicycle; two spent shotgun shells; and

a shotgun slug. Notably, the police did not recover a shotgun at the. 3den

Commonwealth did not offer any shotgun, or other weapon, as evidence at trial.

Ballistician Kenneth Lay testified that the two fired shotgun shells recovemed fr

the scene came from the same weaparnl2 gauge shotgun. The shotgun shells
had insuffcient microscopic markings to permit identification.

1 The Court writes for the parties and assumes their familiarity with theqarcad history

of this case As such, only a basic summary is given hétewever, here does not appear to be
any dispute as to the case’s procedural history. Similarly, the Court assumesie part
familiarity with the factual background of the case and does not summarize. it here
2
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Counsel stipulated that police submitted a DNA swab taken from the bicycle and

the shotgun shells found at the scene to the DNA laboratory resulting in a finding

of insufficient information to make ardefinitive conclusions.

Commonwealth v. JonelNo. 1527 EDA 2017, 2018 WL 5276316, at *1 (Pa. Super. Ct. Oct. 24,
2018) (footnotes omitted).

On November 23, 2011, after a jury trial, Jones was convictediafer in the first
degreeand possessing ansinument 6a crime See Commonwealthdones CP-51CR-
0002562-2009, at #;Jones 2018 WL 5276316, at *10nthe same day, Jones was sentenced to
life imprisonment on the firstegree murder conviction, as well as a concurrent term of 2%2t0 5
years’ incaceration for his conviction otine charge opossessing an instrument of a cringee
Jones CP-51€R-0002562-2009, at 4ones 2018 WL 5276316, at *1

Jones filed a timelpost-trial motion, which the trial court denied on January 5, 2012.
SeeJones CP-51€CR-0002562-2009, at 8. On January 25, 2012, Jones filed a direct appeal of
his convttions, see id, which, on December 20, 2012, the Superior Court affirseeljd at 9;
Jones 2018 WL 5276316, at *1. On June 7, 2013, the Pennsylvania Supreme Court denied
Jones'’s petition for allowance of appe8keelones CP-51CR-0002562-2009, at;Jones 2018
WL 5276316, at *1.

On April 15, 2014, Jondded a timelypetition for relief under the PCRASeeJones
CP-51-CR-0002562-2009, at;Jones 2018 WL 5276316, at *1IPCRA ounsel was
subsequently appointed and filed an amended PCRA petition, contending that tdiahes’s
counsel was ineffective for failing to present DNA evidence from a shotgun recat &gl

Glenloch Streemear thescene of the crimeSeelones CP-51CR-0002562-2009, at 9-10;

2 This citation refers to the state court dockatet.
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Jones 2018 WL 5276316, at *2. On June 23, 2016, Jones filed a supplemental amended PCRA
petition, claiming his trial counsel was ineffective for failing to cressamine firearms expert
witness Kenneth Lay regarding his opinion about whether the shotgun recovered by police at
5221 Glenloch Street was the one used in the crime, and the fact that the DNA examination of
the shotgun showed that Jones’s DNA was not odohes 2018 WL 5276316t *2. In the
alternative his supplemental amended petitewerredthat his counsel was ineffective for failing
to call Lay as a defense witnedd. On April 5, 2017, the PCRA court issued a Rule of
Criminal Procedure 90Notice of Intent to Dismis3ones’s PCRA petition without a hearing;
Jones did not file a response to the PCRA court’s Rule 907 Notice, and his PCRA pestion wa
dismissed on May 3, 201 8e id; Jones CP-51€CR-0002562-2009, at 11.

Jonedimely appealed thdismissal of his PCRA petitioto the Superior Countaising
the following issue: Did the [PCRA]court err in denying [Joneah evidkntiary hearing when
[Jones]raised a material issue of fact that trial defense counsel was ineffective ig failin
introduce physical and DNA evidence proving [Joneasispcence of the crimes?2Jones 2018
WL 5276316, at *3seeJones CP-51€R-0002562-2009, at 11. On October 24, 2018, the
Superior Court affirmed the dismissal of Jones’s PCRA petition, stating asgoll

[Jones]claims his trial counsel was ineffective for failing to introduce evidence at

trial that the shotgun recovered by police from a residence on the block where the

murder occurred did not contain his DNIA. particular, [Jonesavers that there

was strong circumstantial evidence that the shotgun found in 5221 Glenloch Street

was the gun used to Kill the victim, and direct evidence that his DNA was not

present on it. He further avers the absence of his DNA on the shotgun proves that

he did not kill the victim. He concludes, therefore, that his trial counsel was

ineffective for not offering this evidence to show that he did not kill the victim. We

disagree.

The law presumes counsel has rendered effectivstasse.Commonwealth v.

Rivera 10 A.3d 1276, 1279 (Pa. Super. 2010). “[T]he burden of demonstrating

ineffectiveness rests on [A]ppellantd. To satisfy this burden, [Jonasijust plead
and prove by a preponderance of the evidence that: “(1) his umgdechgim is of
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arguable merit; (2) the particular course of conduct pursued by counsel did not have
some reasonable basis designed to effectuate his interests; and, (3) but foiscounsel
ineffectiveness, there is a reasonable probability that the outddaheahallenged
proceeding would have been differeffdmmonwealth v. Fultor830 A.2d 567,

572 (Pa. 2003). Failure to satisfy any prong of the test will resstdfjection of the
[Jones’s]ineffective assistance of counsel clai@®ommonwealth v. Jone811

A.2d 994, 1002 (Pa. 2002).

[Jones’s]claim that his trial counsel was ineffective lacks médibtnes]does not

offer any proof in support of his claim that the shotgun found at 5221 Glenloch
Street was the murder weapon. Further, the Commonwealth did not introduce that
weapon because it could not show that that particular shotgun was the murder
weaponSeeCommonwealth's Motion to Dismiss, 2/6/17, d&;4A2ommonwealth's

Brief at 11.

Significant to this inefctiveness claim, trial counsel’'s strateggsted on the
absence of any murder weapon or other physical evidence linking [lores]
murder. Thus, it was objectively reasonable for [Jonesighsel not to bring up
the existence of the shotgun found at the house next to [his].
Moreover, two eyewitnesses, one of whom had known [Jdoedpur years,
identified him at the scene, in subsequent statements to police, and as titw, a
shooter. Even if [Jonedjad proven that his trial counselstrategy lacked an
objectively reasonable basifJones]has failed to prove that, but for counsel's
alleged ineffectiveness, the outcomediines’s]trial would have been different.
Thus,[his] claim fails.
Jones 2018 WL 5276316, at *3—*4.
B. The instant habeas petition
On April 18, 2019, Jondded the instant habeas petitioBeegenerallyHab. Pet. [ECF
No. 2]. His petitionpurports to assert a single claim of ineffeetassistance of trial counsel
based on counsel’s failure to present evidence of a shotgun and shotgun shellgéotine n
scene of the murdéor which Jones was convicted, as well as DNA evidence found on the

trigger of the shotgunSee id According to Jones, based on the testimony of the government’s

ballistics expert, a reasonable person could have concluded the shotgun retrievedrftbm nea
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crime scene was the murder weap&ee idat 53 The fact that no DNA evidence was found on
the weapon implicating Jones was, according to the habeas petition, of such an exculpatory
nature that trial counsel’s failute present it to the jury amounted to a violation of Jones’s Sixth
Amendment right to effective assistance of counSele idat 6. In his own words, Jones avers
that

his trial counsel was ineffective for failing to present evidence of anlgatory

naure. . . . [l]t could be inferred by a reasonable person that the weapon found in

the same area tifie crime was the weapon ugeccommit said crime.

The Commonwealth or trial counsel never presented the DNA evidence from the
weapon found by the police even though counsel had the evidence prior to trial.

The coroner testified that the victim died from by [sic] shot with shotgun in the
abdomen and head. No shotgun was introduced at trial although the police
recovered one, near the crime scene . . ..

Trial counsel was ineffective for failing to present this very critical evidenwbere
he did not have a reasonable basis for failing to do so.

Id. at 56 (internal citations omitted).

C. The Report and Recommendation

MagistrateJudge Sitarski issued her R&R on April 15, 2020, in which she concluded that
Jones was not entitled to habeas reli&e generalllR&R [ECF No. 22]. The R&R finds and
recommends in relevant part as follows:

[T]he Superior Court addressed [Jones’sleffectiveness claim using
Pennsylvania’s threpronged ineffectiveness test. This test requires the petitioner
to establish: (1) the underlying legal claim is of arguaieeit; (2) counsel’s action

or inaction lacked any objectively reasonable basis designed to effectuate his
client’s interest; and (3) prejudice, to the effect that there was a reasonable
probability of a different outcome if not for counsel’s errdhe Third Circuit has

found Pennsylvania’s ineffectiveness test is not contrary tSttieklandstandard.
Because the Superior Court did not apply law contrary to cleatibleshed

3 The Court cites to the page numbers of Jones’s “Memorandum of Law” filed with his
habeas petition. It is in this memorandum that Jones makes substantive argument in support of
his entitlement to habeas relief.
6
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precedent, [Jonesis entitled to relief only if he can demonstrate that it
adjudication involved an unreasonable applicatioBtoickland or was based on
an unreasonable determination of the facts in light of the evidence.

In this case, [Jonesgfgues that trial counsel was ineffective for failing to present a
shotgun foud near the scene of the crime and DNA evidence recoveretthat
shotgun. [Jonesdrgues that the jury could have reasonably inferred that this
shotgun was the murder weapon, and therefore the absence of his DNA on the
shotgun could hae exculpated him of the crimén its opinion rejecting this claim,

the Superior Court found that trial counsel did not perform deficiently|James]

was not prejudiced by any alleged deficient performanidee Court found that
[Joneshad failed to offer any proof that the shotgun at issue was indeed the murder
weapon; in fact, the Superior Court noted that the Commonwealth never introduced
the shotgun at trial because it could not prove it was the murder weapon. The
Superior Court also noted that trial counsel’s defense strategy was to eapias
Commonwealth’s lack of physical evidence tyingngs|to the crime, and that
introducing the shotgun into evidence would have been counteugiioel to this
strategy. Finally, the Court pointed out that the evidence agdimsés]was
compelling: two eyewitnesses, one of whom had known him for years, h
positively identified him at trial as the shootdie Court concluded that, because

of thiscompelling evidence, [Jondsad failed to prove that the outcome of his trial
would have been different budrftrial counsel’s conductTherefore, the Supiar

Court found that [Jones’sjeffective assistance of counsel claim lacked merit.

The Superior Court’s finding was reasonable ur@tackland . . .In this case, as

the Superior Court noted in its opinion, the Commonwealth did not present the
shotgun at trial because there was no proof that it was the muedpon.Because

of this, trial counsel chose to implement a case strategy emphasizing the lack of
physical evidence tying [Joneg) the crime. It was therefore reasonable for trial
counsel to forego introducing the shotgun into evidence.

[Jones]has also failed to show that trial counsel's actions prejudiced his case,
because the case against him was strong enough that, evien toiad counsel’s
alleged ineffectiverss, the outcome ofJones’s]trial would not have been
different. . . . As the Superior Court noted, the Commonwealth presented two
eyewitnesses at trial who idefied [Jones]as the shooter. Both of these withesses
knew [Jones]; one knew him from the neighborhood, andttier had known him

for four years. Bothwitnesses identified [Jonesk the scene, in statements to
police, and at trial. | therefore conclude that the Superior Court reasonably found
that [Jones] was not prejudiced by trial counsel’s faitarpresent the shotgun at
trial, because the outcome of the trial would not have been different, given the
totality of the evidence presented at trial. Accordingly, | respectfully rewmd

that relief on this ground be denied.

Id. at 68 (internal quotations angitations omitted).
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D. Joness objections

Jones raises five objections to Magistrate Judge Sitarksi’'s F&de.generallyones’s
Objections (“Obj.”) [ECF No. 29]. First, Jones contends that he “presented evidenite tha
shotgun recovered at 5221 Glenloch St. was the murder wealgbmat 3. He states that
“adopt[ing] the findings by the Superior Court of Pennsylvania that the shotgun recovered was
not shown to be the murder weapon by [Jones] . . . was an unreasonable determination of the
facts in light of the evidence presented in the state court proceedith@t 4. In support of this
contention, he goes on to state that “[tlhe firearm expert report shows that the shotyenead
fired both shotgun shells at the murder scene” and “the shotgun was recovered on the same
block” as the murder scene “with the same exact type and brand of shotgun shell found at the
murder scene.”ld. He contends that, accordingly, “the evidence is clear that the shotgun
recovered was involved in the said criméd:

Jones’s second objection to the R&R is similar to his first: he states that “[{)ee@u
Court during it’s [sic]recitation of the ballistic evidence presented at hyafirearm expert
Kenneth Lay,” committed “a clear factual error” and cameatotnreasonable determination of
the facts.” Obj. at 6. The “error” Jones perceives concehwwv the Superior Couftamedthe
ballistic evidence presented at tridlones claims “[a] total of five pieces of ballistic evidence
was [sic] found at the murder scenel[:] two fired shotgun shells (marked FS12o0d BSllistic
report) two shotgun wads (marked W1 and W2 on ballistic report) and one shotgun slug (marked
SSl on ballistic report).”d. at 8. Despite this supposedly cleallibtic evidence-and in
particular, the alleged five distinct pieces of eviderdenesclaimsthe Superior Court
improperly and inaccurately identified “2 spent shotgun shells and a shotgun slug” being

recovered from the murder sceite, which “had insufficient microscopic markings to permit
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identification,”id. at 7. According to Jones, “[t]he Superior Court seems to combine the (4) four
items™— “the two shotgun wads and two shotgun shells"—*into two spent shotgun sHdlls.”

at 8. He states that this was “an unreasonable determination of the facts” becauseidallist
Kenneth Lay never testified about the four items combined into two shotgun shells as having
insufficient microscopic markings to p[er]mit identificationld. at 8.

In his third objection, Jones claims that the Superior Court “unreasonably applied
[Strickland v. Washingtod66 U.S. 668 (1984)]'s performance prong,” an application winéch
claimswas then endorsed by the R&R. Obj. at H& states that althoudfb]oth the Superior
Court and the Magistrate Judge . . . acknowledge] ] that [his ineffective assstaocasel]
claim [is] a two component issue’in particular, that counsel was ineffective for (1) failing to
present the shotgun recovered near the crime scene to the jury, and (2) faitesptddiNA
evidenceaecovered from thehotgun that allegedly exculpates Jon#se-R&R “never
addressed the secoodmponent of” Jones’s ineffective assistance cldomnat 11. Jones
moreover objects to the finding that trial counsel’s failure to introditberthe shotgun or the
purportedly exculpatory DNA evidence at tweahs “reasonable” and part of a coherteiad
strategy.See idat 12-15.

In his fourth objection, Jones contends that the Superior Court “unreasonably applied
Stricklands prejudice prong,” an application whitle statesvas then endorsed by the R&R.
Obj. at 15. As with the performaneement of thé&tricklandstandard, Jones claims Magistrate
Judge Sitarski “never addressed [whether Jones] was prejudiced by triall'sdailgaee to
present” the purportedly exculpatory DNA evidence found on the shotduat 15. “Instead,”
Jones claims, “the Magistrate Judge followed the unreasonableness of the Siqetiand

focused on the shotgun itselfltl. As part of this objection Jones also challenges the finding of
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both the Superior Court and Magistrate Judge Sitarski regarding the sufficiency of the
evidence—that the evidence against him was sufficiently strong such that even but for the
alleged ineffective assistance, there was not a reasolitdihood the result at trial would have
been any differentSee idat 15-16. In support of this contention, Jones pointghit he
claims is the suspect nature of the testimony of the two eyewitnesses to the-ttranheir trial
testimony was inconsistent with previous statements given to the police, that botsegitnes
“were 200 feet away at the time of the shooting, which was [at] nighttichegt 16, and that
one of the withesses—Rodney Johnsdwas on PCP” when he allegedly withessed Jones
commit the murderid. at18.

Fifth and finally, Jones objects to Magistrate Judge Sitarski's reconatienthat he be
deniedan evidentiary heargon his habeas petition. Obj. at 22-24e claims thahe
“diligently sought to develop the factual basis of his [ineffectsgstance of counsel] claim
throughout the state court proceedings,” and that he has “alleged facts which, if proved would
entitle him to” the habeas relief he seeld. at 24.
II. LEGAL STANDARDSAND APPLICABLE LAW

A. Contested reports and ecommendations—general principles

Whentimely objections to a mgistratgudge’s report and recommendation have been
filed under 28 U.S.C. 8 636(b)(1)(C), thistdct court must make de novareview of those
portions of the report to which specific objections are made. 28 U.S.C. § 636(b)89(dple
v. Diecks 885 F.2d 1099, 1106 n.3 (3d Cir. 1989). However, a district court “[is] not required to
make any separate findings or conclusions whervwerg a Magistrate Judge’s
recommendation de novo under 28 U.S.C. § 636(H)lI'v. Barnacle 655 F. App'x 142, 147

(3d Cir. 2016) (citingelmendorf Grafica, Inc. v. D.S. America (East), Ja8 F.3d 46, 49-50
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(1st Cir. 1995). Where objections are general rather than spedéaovareview is not
requred. SeeBrown v. Astrug649 F.3d 193, 195 (3dilC2011) see alsoSnyder v. Bendeb48
F. App’x 767, 771 (3d Cir. 2013). Uncontested portions of a report and recommendatrosil
portions to which untimely or general objections are made, may be reviewedstdedard
determined by the district couttpwever, at the very leashese portions should be reviewed for
“clear error or manifest injusti¢e Colon-Montanez v. Delbals®lo. 3:15€V-02442, 2016 WL
3654504, at *1 (M.D. Pa. July 8, 201&gual Employment Opportunity Comm'n v. City of Long
Branch 866 F.3d 93, 100 (3d Cir. 201F)A] district court shoulddfford some level
of reviewto dispositive legal issueaised by the repdr}’ We have described this level
of review as ‘reasoned consideratidiiquoting Henderson v. Carlsqr812 F.2d 874, 878 (3d
Cir. 1987))). A a general matter,district court ‘may accept, reject, or modify, in whole or in
part, the findings and recommendations” containedreapart 28 U.S.C. § 636(b)(1)(C).

B. Habeas corpus petitions under 28 U.S.C. § 22543eneral principles

“The writ of habeasorpus stands as a safeguard against imprisonment of those held in
violation of the law.” Harrington v. Richter562 U.S. 86, 91 (2011)Jnder28 U.S.C. § 2254,
which governs petitions for a writ of habeas corpus on behalf of state court pribabeiss
relief is available to a petitioner only where a state court’s determinatioa ofehts of his
claims resulted in a decision that was (1) “contrary to, or involved an unreasonabletiapplica
of, clearly established Federal lavg, @etermined by the Supreme Court of the United States,” or
(2) “based on an unreasonable determination of the facts in light of the evidenceepreste

State court proceeding” 28 U.S.C. § 2254(d)(1)-(2). Section 2254 mandates that federal

4 Section2254 was modified by the 1996 Antiterrorism and Effective Death Penalty Act
(“AEDPA"), one purpose of which was “to reduce delays in the execution of state aral feder
criminal sentences.¥Woodford v. Garceglb38 U.S. 202, 206 (2003). In particular, Congress
11
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coutts “presume” the correctness of state court factual determinatitinsespect to issues
presented in a habeas petition. 28 U.S.C. § 2254(€)(fe .statute also states that a habeas
petitioner‘shall have the burden of rebutting [this] presumption of correctness by clear and
convincing evilence.” Id.; Fahy v. Horn 516 F.3d 169, 181 (3d Cir. 2008)A] federal habeas
court must afford a state court’s factual findings a presumption of correcimé$st | |
presumption applies to the factual determinations of state trial and appelldse’y;6u

Hunterson v. Disabat®B08 F.3d 236, 245 (3d Cir. 2002) (“[I]f permissible inferences could be
drawn either way, the state court decision must stand, dsté@smination of the facisould not

be unreasonable.”).

In the end, “[a] state coust’determination that a claim lacks merit precludes
federalhabeaselief so long as ‘fairminded jurists could disagree’ on the correctness oftihe sta
court’s decisbn.” Woods v. Ethertgri36 S. Ct. 1149, 1151 (2016) (quotidgrrington, 562
U.S. at 101)Felkner v. Jacksqrb62 U.S. 594, 598 (2011) (explaining that § 22&#poses a
highly deferential standard for evaluating state-court rulings and demandsittabstt
decisions be given the benefit of the doubt”).

C. Ineffective assistance of counsetgeneral principles

In Strickland v. Washingtod66 U.S. 668 (1984), the Supreme Court set forth the

standard applicable tolaims of ineffectiveassistance of counselFirst, the defendant must

adopted an amended 28 U.S.C. § 2254(d), governing petitions for writs of habeas corpus where a
petitioner’s claims were previously “adjudicated on the merits in State maogeedings.” 28
U.S.C. § 2254(d)WWoodford 538 U.S. at 206.
5 “[T]he § 2254(e)(1) presumption ffactual] correctness applies regardless of whether
there has been an ‘adjudication on the merits’ for purposes of 8 225M@’v. Frank 488
F.3d 187, 200-01 (3d Cir. 2007).
12
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show that counsed’performance was deficient.. Second, the defendant must show that the
deficient performance prejudiced the defende.”at 687.

To establish the first elementdeficiency—a deferdant must show that “counsel's
representation fell below an objective standard of reasonablerRamey v. Varner603 F.3d
189, 197 (3d Cir. 201Qqxiting Strickland 466 U.S. at 687). “For the deficient performance
prong, ‘[tlhe proper measure of attorney performance remains simply reasonsibietes
prevailing professional norms.’Rainey 603 F.3d at 197 (quotirgtrickland 466 U.S. at 688).
The deficiery inquiry is “deferential™—

A fair assessment of attorney performance requires that effery e made to

eliminate the distorting effects of hindsight, to reconstruct the circumstafces

counsel’s challenged conduct, and to evaluate dbeduct from counsed’
perspective at the time. Because of the difficulties inherent in making the
evaluaion, a court must indulge a strong presumption that counsel's conduct falls
within the wide range of reasonable professional assistance.

Rainey 603 F.3d at 197 (quotirfgtrickland 466 U.S. at 689).

To establish the second element—prejuditiee-defendnt must show thdthere is a
reasonable pibability that, but for counsel’s error, the result would have been different.”
Rainey 603 F.3d at 197 (citingtrickland 466 U.S. at 687 “‘A reasonable probability is a
probability sufficient to undermine confidence in the outcome.’ That requires a stidistaot
just ‘conceivable,likelihood of a different result. Cullen v. Pinholster563 U.S. 170, 189
(2011) (quotingStrickland 466 U.S. at 694 anidarrington v. Richter562 U.S. 86, 112 (201)1)

“The standards created Byricklandand § 2254(d) are both *highly deferentialrd
when the two apply in tandem, review is ‘doubly’ sélarrington, 562 U.S. at 105 (quoting
Strickland 466 U.S. at 689 andnowles v. Mirzayan¢gé56 U.S. 111, 123 (2009)). This is

because the question before a federal court entertaining a § 2254(d) plediticases a claim of

ineffective assistands not whether the state court’s ruling on that issuecoagct—that is,
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whether counsel was actually ffextive underStrickland—but only whether the state court’s
determination of that issue wabjectively umeasonableBell v. Cone535 U.S. 685, 694
(2002)(“The focus of th¢] inquiry is on whether the state court’s application of clearly
established federal law is objectively unreasonable, and we stres¥édlianis v. Tayloy 529
U.S. 362 (2000)] that an unreasonable application is different from an incorrégt one.
V. DISCUSSION

As an initial matter, the @urt finds that Jones’s objections are, on the whole, sufficiently
particular to warrant de novareview ofthose portions of the R&R’s findings and conclusions
to which the objections are directe8ee28 U.S.C. § 636(b)(1)(C). However, Magistrate d&udg
Sitarskihascorrectly identified the underlyingameworkrequired to address Jones’s habeas
claim (and his objections to the adjudicatiortlut claim). In particular, the Superior Court
reviewed Jones’s ineffective assistance claim uRéansylvania’s three-part test, andtif]
Third Circuit has found Pennsylvania’s ineffectiveness test is not contrary $tritidand
standard. R&R at 6 (citing Werts v. Vaughr228 F.3d 178, 204 (3d Cir. 2000)t follows that
“[b]ecause the Supemi Court did not apply law contrary to clearly established preceldenis]
is entitled to relief only if he can demonstrate that [ ] adjudication [of his clairalved an
unreasonable application 8frickland or was based on an unreasonable determination of the
facts in light of the evidence.” R&R at(6iting 28 U.S.C. § 2254(d)(1(2)). TheCourtreviews
eachof Jones’bjectionsde novaowith thisframeworkin mind.

A. Objection #1: Factual determinations regarding the shotgun as the murder
weapon

As noted, Jones first objects to the R&R’s apparent adoption of the “unreasonable
determinatiorof the facts in light of the evidernitmade bythe Superior Court that “the shotgun

recovered was not shown to be the murder weapon.” Obj. at 4. On this issue, the Superior Court
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determined that Jones failed to “offer any proof in support of his claim that the shotgun found at
5221 Glenloch Street was the murder weapon,” and fuitiegr’the Commonwealth did not
introduce that weapon because it could not show that that particular shotgun wasire mur
weapon.” Commonwealth v. JoneNo. 1527 EDA 2017, 2018 WL 5276316, at *4 (Pa. Super.

Ct. Oct. 24, 2018).

Jones’s first objection is wibut merit. The Superior Court’s determination that Jones
failed to offer any proof in support of his claim that the shotgun found at 5221 Glenloch Street
was the murder weapon was not unreasonable in light of the evid@heemost that Jones can
point to in support of his assertion that the recovered shotgun was the murder wéhpibrais
it is a shotgun, which was the type of weapon responsible for Bruce Lassiter’ 2t it
was found near the scene of the crime, anth@}he ballistis report authored by the
Philadelphia Police Department’s firearms expert Kenneth Lay was not &pkrnat an
identification” of the gun as the murder weapon. In the Court’s view, this showing isdiesuff
to rebut the presumption of correctness@loairt oweshe Superior Court’factual
determnationunderlying Jones’s § 22%ktition—that Jones failed to offer any proof to support
that the shotgun recovered was the murder weafes.Davis v. Ayald 35 S.Ct. 2187, 2199-
200 (2015)“ Statecourt factualfindings [ ] are presumetbrrect the petitioner has the burden
of rebutting the presumption by ‘clear and convincing evidence.”).

The ballisticsreport authored bi{enneth Lay deserves specidention. Jonesonterds
in his objections that “[t]he firearm expert report shows that the shotgun recovecelddih
shotgun shells at the murder scene” and “the evidence is clear that the shotguedesase
involved in the said crim&Qbj. at 4 These contentions aratpntly incorrect. The report states

unambiguously that it was unable to reach a conclusion as to identificationretovered
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shotgun as the murder weapadhe report statethat there were “insufficient corresponding
microscopic markings” on the shotgun shgl “wadling” recovered at the crime scene “to
permit a positive identification” of the shotgun recovered at 5221 Glenloch Streetnagrtier
weapon Indeed, as the Superior Court pointed out, “the Commonwealth did not introduce that
weaporbecause icould not show that that particular shotgun was the murder weagon€'s
2018 WL 5276316, at *4eeR&R at 7.

Jones’qcounseledPCRA filings in state coudippearto comprehenthe
inconclusiveness of the ballistiosport In his brief in support of theCRA appeal, Joniss
PCRA counsel, in a slightly more nuanced manner, argued thapbe“opined that the
shotgun recovered by the police could not be excluded as the one used in the incident.” Jones’s
PCRAAppellateBrief, 2018 WL 2768927, at *4However, @en acceptinghis more nuanced
characterization of thieallisticreport’s conclusions as accuratee Court does not agree that the
absence foevidence excluding the weapon constitutes the requisite “clear and convincing”
evidence that the weapon indegds the murder weapon. 28 U.S.C. § 2254(e)(1). Without such
evidence, the Court cannot find the Superior Court’s determination to be objectively
unreasonableWhat is moregven if this Court would have viewed the firearm repsrtapable
of proving that the recovered shotguas the murder weapofstatecourt factual
determinations [may not be characterized] as unreasonable merely becausefthedeutt]
would have reached a different ctusion in the first instance.Johnston v. Mahally348 F.
Supp. 3d 417, 432 (E.D. Pa. 2018) (quofdtgmfield v. Cain135 S. Ct. 2269, 2277 (2015)).

In the end, the Court must conclude that Jones has failed to show by clear and convincing
evidence that the factual finding of the Superior Court with which he disagteatdiefailed to

offer any proof in support of his claim that the shotgun found at 5221 Glenloch Street was the
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murder weapon—was an unreasonable determination in light of the evidese28 U.S.C. 8
2254(e)(1). Jones’s first objection is therefore overruled.

B. Objection #2. The Superior Court’s framing of the ballistic evidence

In his second objection, Jones avers that the Superior Court céameuioreasonable
determination of the factsh its summary of the ballistics evidence presented at lbeakuse
“ballistician Kenneth Lay never testified about the four it§twe shotgun shells and two
shotgun “wads”] combined into two shotgun shells as having insufficient microscopic markings
to p[er]mit identification.” Obj.at 8. Jones states that Lay “only testified as to the identification
separately as two fired shotgun shells and two shotgun widisat 9.

This objection is without merit. The Superior Court’s recitation of the bedlisvidence
presented at trial reads as follows:

At [Jones’s]jury trial . . . . Police Officer Brian Stark of the Crime Scene Unit

testified that when he processed the crime scene he recovered several items,

including a bicycle; two spent shotgun shells; and a shotgun slug. Notably, the

police did not recover a shotgun at the scene. The Commonwealth did not offer any

shotgun, or other weapon, as evidence at&rial.

Ballistician Kenneth Lay testified that the two fired shotgun shells recovemed fr

the scene came from the same weap@nl2 gauge shotgun. The shotgun shells

had insufficient microscopic markings to permit identification.

Counsel stipulated that police submitted a DNA swab taken from the bicycle and

the shotgun shells found at the scentheoDNA laboratory resulting in a finding
of insufficient information to make any definitive conclusions.

6 Jones is incorrect thga] total of five pieces of ballistic evidence was [sic] found at the

murder scenel[:] two fired shotgun shells (marked FS1 and FS2 on ballistig teposhotgun
wads (marked W1 and W2 on ballistic report) and one shotgun slug (marked SSI on ballistic
report).” ODbj. at 8. As the Superior Court observes here, there was no shotgun found at the
scene; the shotgun was found at 5221 Glenloch Street.
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Jones 2018 WL 5276316, at *1. The Coadsums that Jones takes issue with the Superior
Court’s statement that “[tlhe shotgun shells had insufficient microscopic matkipgsmit
identification.” Id. However, having reviewed Kenneth Lay’s trial testimony, the Court does not
find this statement tbe a factually incorrect characterizatiointhat testimony or of the

conclusions contained iray’s ballistics report. In particular, while Lay testified that the two
recovered pieces of shotgun wadding “had insufficient microscopic markings to permit an
identification,” N.T. 11/22/2011 at 34:11-12—which the Court assumes Jones would point to as
anindication that the waddingither than the shelldisplayednsufficient markings to permit
identification—Lay also stated as follows when asked if “you are able to compare the slug to
either the fired shotgun shells or to the waddings?”: “No, there’s no way of making a
comparison of those items against each otherat 34:15-18. Therefore, in the spirit bt
presumption of factual correctness that state court factual determinatien&geeFahy v.

Horn, 516 F.3d 169, 181 (3d Cir. 2008), the Court finds there to be suffesretencen the

record to support the characterization of the Superior Court with which Jones takesTibs
objection is overruled.

C. Objection #3: The Superior Court’s denial of Jones’s ineffective assistance
claim—trial counsel’s performance

Jones’s third objection avers that the Superior Court and Magistrate Judge unreasonably

appliedthe “performance” elemermif the standard for claims of ineffective assistance of counsel.

! Equally important, even the Superior Court’s factual characterization was clearly

unreasonable in light of the factual record, Jones would not be entitled to habeas hedies. T
because the finding of the Superior Court that his ineffective assistaocensie! claim was
without merit was not “based on” this factual characterization (or “detenomipt 28 U.S.C. §
2254(d)(2) (entitling a petitioner to habeas relief when a state court adjudicasoiftéd in a
decision that was based on an unreasonable determination of the facts in light of theeevide
presentd in the State court proceeding”).
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In particular, while theyacknowledged that [Jones’s ineffective assistance of counsel] claim [is]
a two component issue’— that counsel was ineffective for (1) failing to present tharshot
recovered near the crime scene to the jury, and (2) failing to present DNA@yidend on the
shotgun that excluded him as the shooter—Jones contends that neither the Superior Court nor the
Magistrate Judge “addressed the second component afidfiisctive assistance claim. Obj. at
11.
This objection is without meritContrary tait, both Magistrate Judge Sitarski and the
Superior Court addressed Jones’s claim that his trial counsel was ineffecfiading to offer
the DNA evicgnce from the recovered shotgun in addition to the shotgun itself. Indeed, these
arguments are in essentwo halves of the same whole: introduction of the shotgun without
introduction of the purportedly exculpatory DNA evidence found on it would make no sense; nor
would introduction of the DNA evidence without the shotgun on which it was found. As & thes
argumentsJudge Sitarski stated as follows:
[Jones]argues that the jury could have reasonably inferred that this shotgun was
the murder weapon, and therefore the absence of his DNA on the shotgun could
have exculpated him of the crime. In its opinrefecting this claim, the Superior
Court found that trial counsel did not perform deficiently, ffmhes]was not
prejudiced by any alleged deficient performance. The Court founflthresjhad
failed to offer any proof that the shotgun at issue was indeed the murder weapon;
in fact, the Superior Court noted that the Commonwealth never introduced the
shotgun at trial because it could not prove it was the murder weapon. The Superior
Court also noted that trial counsel's defense strategy was to empliasize
Commonwealth’s lack of physical evidence tyjdgnes]to the crime, and that
introducing the shotgun into evidence would have been counterproductive to this
strategy.
R&R at 67 (internal citations omitted)And as the R&R observes, the Superior Court found as
follows:
[Jones]claims his trial counsel was ineffective for failing to introduce evidence at

trial that the shotgun recovered by police from a residence on the block where the
murder occurred did not contain his DNA.
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[Jones]claim that his trial counsel was ineffective lacks mgdibnes]does not

offer any proof in support of his claim that the shotgun found at 5221 Glenloch

Street was the murder weapon. Further, the Commonwealth did not introduce that

weapon becausk could not show that that particular shotgun was the murder

weapon.

Significant to this ine#ctiveness claim, trial counsel'strategy rested on the

absence of any murder weapon or other physical evidence linking [lorés]

murder. Thus, it washgectively reasonable for [Jones’s] counsel not to bring up

the existence of the shotgun found at the house next to [his].
Jones 2018 WL 5276316, at *3-*4.

As the R&R and Superior Court make clear, Jones’spgarbineffective assistance claim
is resolved by the same finding: that there was no proof that the shotgun recovered at 5221
Glenlach was the murder weapon. Moreover, as the Court has already determined with respect
to Jones’s first objection, this factual finding was not unreasonable in light of theevidefore
the Superior Courtlt follows that n light of this finding, the only way Jones couéteive
habeas relieis if the Superior Court’denial of Jones’s ineffective assistance cliancounsel’s
failure to introduce evidenogas“contrary to, or involved an unreasonable application of,
clearly established Federal |aw28 U.S.C. § 2254(d)(1).

Focusingdfirst on the Superior Court’s determination regarding fexformance”
element of Jones’s ineffective assistance clatire issue of prejudiceill be addresseth the
context of Jones’s fourth objection—the Court finds that the Superior Court’s denial d6Jones
ineffective assistance claimas not contrary to, or based on an unreasonable application of
clearlyestablished federal lawTlo the contrary, the Coug in agreement thdtrial counsel's

strategy rested on the absence of any murder weapon or other physical evidence linking

Appellant to the murder. Thus, it was objectively reasonable for [Jones’s] counsebniog up
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the existence of the shotgun found at the house n¢xisid Jones 2018 WL 5276316, at *4.
Indeed trial counsel’s closing arguments to the jillyminate this strategy:
Let's look at the physical evidence, ladies and gentlemen, becaukthink you
would agree with me, that the physical evidence does not lie. Well, what physical
evidence did you hear that links this crime to [Jones]? No gun, no ballistics
evidence, that links directly to him, be it waddings, be it shells, be it whatever: no
fingerprints, no DNA, no trace evidence, nothing. No physical evidence whatsoever
linking [Jones] to this crime. You heard that his home was searched. What did they
find? Some mail, some furniture. No ballistics evidence, nothing else. Nothing.
N.T. 11/22/2011 at 88:6-18. Pursuant to this strategy, avoiding introduction of any physical
evidence that posed any risk of connecting Jones to a potential murder weapon cannot be said to
be unreasonable under “prevailing professional norRaihey v. Varner603 F.3d 189, 197
(3d Cir. 2010)citing Strickland 466 U.S. at 688)To the contrary, it makes perfect sense.
Therefore, the Superior Court’s determination regarding trial counsel’s arioe vis-a-vis
Jones’s ineffective assistandaim was rot “contrary td or based orfan unreasonable
application” of federal law, and as suthes not entitle him to federal habeas rel8.U.S.C. §
2254(d)(1)€2). Jone%s objectionbased on his trial counsel’s allegedly deficient performance is

overruled.

D. Objection #4: The Superior Court’s denial of Jones’s ineffective assistance
claim—prejudice

In his fourth objection, Jone®ntestdoth Judge Sitarski's and the Superior Court’s
determination that even assuming trial counsel’s performance was deficgatyvasiot a
reasonablékelihood that the jury’s verdict would have been different but for the alleged
deficiency. According to Jones, the evidence against him was not sufficiently strong to warrant
this conclusion.SeeObj. at 15-16.As with his other objections, this objection is without merit.

As noted previously, for Jones to be entitled to habeas relief in light ofdhis'€

finding that the Superior Court did not make any unreasonable factual determinations, it must be
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the case that the Superior Court’s denial of his ineffective assistaimoeaa contrary to or
involved an unreasonable applicatmifederal law. Hving found that the Superior Court’s
determination that tal counsel’s performance was mgificientdoes not satisfy this standard,
the Court now concludes that the Superior Coulg®ermination with respect to teecond
element of an ineffective assistance claHprejudice caused by counsel’s allelyedeficient
performance-similarly fails to satisfy this standardin particular, as Magistrate Judge Sitarski
observed and found,

the Superior Court noted [thdatje Commonwealth presented two eyewitneste

trial who identfied [Jones]as the shooter. Both of these witnesses kjdewes]

one knew him from the neighborhood, and the other had known him for four years.

Both witnesses identifie@ones]at the scene, in statements to police, and at trial.

| therefore conclude that the Superior Court reasonably founfltresjwas not

prejudiced by trial counsel’s failu® present the shotgun at trial, because the

outcome of the trial would not have been different, given the totality of the evidence

preented at trial.
R&R at 8 (internal citations omitted)'lhe Court agree’.Because the Superior Court’'s
determination that Jones did not suffer any prejudice as a result of trial cealiegkedly
deficient performance was not itself contrary to, or an unreasonable applicatolecE law,
this objection is overruled.

E. Objection #5: Evidentiary hearing

In his final objection, Jones objects to Magistrate Judge Sitarski’'s recomnoenithati

he be denied an evidentiary hearing to furtterelop the factual basis for his claiim support

8 Jones points to what he claims is the suspect nature of the testimony of the two

eyewitnesses to the crimehat their trial testimony was inconsistent with previous statements
given to the police, that both witnesses “were 200 feet away at the time of the shootihg, whic
was [at] nighttime,” Objat 16, and that one of the withesses—Rodney JohnSgas-en PCP”
when he allegedly witnessed Jones commit the mudieat 18. e Court finds that the trial
record contains sufficient evidence to weigfaiast these credibilitissues.See, e.g N.T.
11/18/2011 at 75; N.T. 11/21/2011 at 69-72, 115, 121, 125.
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of this objection, Jones contends that he “diligently sought to develop the factual basis of his
[ineffective assistance of counsel] claim throughout the state court proceediddbat he has
“allegedfacts which, if proved would entitle him to” the habeas relief he seeks. Obj. @h24.
Court finds that Jones is not entitled to an evidentiary hearing, and this objection is ¢herefor
without merit.

The Third Circuit has explained thait district court is permitted to hold an evidentiary
hearing on a claim asserted in a 8 2254 petition so long as such a hearing is not barred by 28
U.S.C. 8§ 2254(e)(2). Under that section, a habeas court is barred from holding an evidentiary
hearing unless the pettier was diligent in his attempt to develop a factual basis for his claim in
the state court proceedingsPalmer v. Hendricks592 F.3d 386, 392 (3d Cir. 2010Vhere a
petitioner is not barred from receiving an evidentiary hearing, “the decision to grara suc
hearing rests in the discretion of the district couBchriro v. Landrigan550 U.S. 465, 469
(2007). “In determining whether or not to hold an evidentiary hearing, courts should ‘consider
whether such a hearing could enable an applicant to prove the pgtitionial allegations,
which, if true, would entitle the applicant to federal halvelsf.”” Palmer, 592 F.3d at 393
(quotingSchrirg 550 U.S. at 474). HoweVéTt t he record refutes the applicant’s factual
allegations or otherwise precludes habeas relief, a district court isquited to hold an
evidentiary hearing."Palmer, 592 F.3d at 393 (quotirgchriro, 550 U.S. at 474).

Here, there are no factual allegations that, if proven true, would entitle Johes to t
habeas relieiie seeks. The main factual contention that Jones purports to make in his habeas
petition is that the shotgun recovered at 5221 Glenloch Street was the murder weagm, and t
Superior Court’s finding to the contrary was unreasonable. However, whether or not the shotgun

actually was the murder weapon is not material to his claim for neltbfs petition rather, the
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relevant inquiry, as discussed at length above, is whether the Superior Court’s détarmina

that issuen light of the evidence in front of was itself a reasonable ondhe record before the
Superior Court is not in dispute, and consequently there can be no disputed material facts the
resolution of which would entitle Jones to the relief he seBkgCullen v. Pinholster563 U.S.

170, 181 (2011) (explaining that a federal court’s habeas “review under § 2254(d)(1) is bmited t
the record that was before the state court thadadjted the claim on the mefijs This

objection is overruleds a restj Jones is not entitled to an evidentiary hearing.

F. There is no basis for a certificate ofppealability

A certificate of appealabilitf*"COA”) should only be issuedf‘the petitioner ‘has made
a substantial showing of the denial of a constitutional righitdimlin v. Britton 448 F. App’x
224, 227 (3d Cir. 2011) (quoting 28 U.S.C. 8§ 2253(cY)¥hére a district court has rejected the
constitutional claims on the merits . the petitioner must demonstrate that reasonable jurists
would find the district court’s assessment of the constitutional claims debatalstong.”

Slack v. McDanigl529 U.S. 473, 484 (2000). Where the denial of a habeas petition is based on
procedural grounds and the Court does not reach the underlying constitutional l@i@A“

should issue when the prisoner shows, at least, that jurists of reason would find it debatable
whether the petition states a valid claim of the denial of a constitutional right and itatqtir
reason would find it debatable whether the district court was correct in itslprateuling.” Id.

In the Court’s view, Jones has failed to demonstrate that reasonable jurigts woul
disagree over whether he is entitlechabeas relief based on the Superior Court’s determination
on his claim folineffective assistance of trial counsel. For the reasons discussed at length abo
the Superior Court’s factual determination—that Jones failed to provide proof thattvened

shotgun was the murder weapon—and its subsequent legal determinatddenes’s trial
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counsel was not ineffective—do not entitle him to habeas relief under the standéod$ set
28 U.S.C. § 2254(d)(1) and)(2This ultimateconclusion is not onthatreasonable jurists would
find debatable. As a result, Jongsot entitled to the issuance of a certificate of appealability.
V. CONCLUSION

For the reasons set forth above, the Court overrules the objections tGladge’s
R&R and adopts the R&R’s findings and recommendations in their entirety. Asleunel;s
petition for habeas relief is deniadd dismissed. The Court further declinessoe a COA or
hold an evidentiary hearing.

A separate Order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR.
United States District Judge
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