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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HEALTHCARE SERVICES GROUP, CIVIL ACTION
INC., :
Plaintiff,

V.
NO. 19-2260
MILCIADESMORETA, and
SERENE HEALTH SERVICESLLC,
Defendants.

DuBaois, J. November 15, 2019

MEMORANDUM

. INTRODUCTION
This case arises out of the allegedlaiion of a non-compete provision in an
employment contract. Defendant Milciades Mareorked for plaintiff Healthcare Services
Group, Inc. ("HCSG”) for approximately one yess a Housekeeping Account Manager at the
Brigham Health and Rehabilitah Center in Newburyport, Maashusetts, before resigning to
join defendant Serene Health Services LLC in a similar role at the same medical facility.
Presently before the Court is Defendants’ Motio Dismiss Pursuant to Fed. R. Civ. [sic]
12(b)(2) or, in the Alternative, Motion to TraesfVenue. For the reasons set forth below, the
Court denies the motion.
. BACKGROUND
On April 3, 2018 defendant Milciades Moretas hired as a Housekeeping Account
Manager by HCSG. Compl. § 18. HCSG, a caetor that provideservices related to
“housekeeping, laundry, environmental, and dimngyition to long-terncare and acute-care
health care facilities,” assigned Moreta to watkBrigham Health. Compl. 11 2, 8. During his

tenure as an Account Manag®toreta signed two restrici&/covenants [sic] agreements
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(“RCASs”) with HCSG: the first upon his initial hirg; the second in exchanfgg an increase in
bi-weekly pay, from $1,200 to $1,300, on August2®8. Compl. Ex. B (“Moreta RCAs").
Each RCA prevented the employee from accepting “employment related to housekeeping,
laundry, linen, and/or food servicbg any facility [or at anydcility] in which Employee has
worked, or been directly respablke for,” for two years afteleaving HCSG. Compl. 11 20-21;
Moreta RCAs 11 6-7.

On April 3, 2019, the contract between HC&a&l Brigham Health ended, and Serene, a
competitor of HCSG, became the new housekeegongractor for Brigham Health. Compl.
19 29-30. Because its contract with Brighamltdeended, HCSG offered Moreta an Account
Manager position and increased @ayanother facility that HCS&erved, but Moreta declined
on the ground that the new facility was unfamiliar and too far from his htan§9 32—-33;
Defs.” Mot. Dismiss 4. Soon thereafter, Morataepted a position similar to that of Account
Manager with Serene, overseeing hoesglng services at Brigham Healtlal. 7 32—-33. This
move to Serene, plaintiff alleges, violatib@& non-compete prasion of the RCAs.

Importantly, the RCAs contain a forum seientclause that provides that Moreta
consents to personal juristian in Pennsylvania courtsMoreta RCAs 1 8.B. The RCAs also
include a choice-of-law provisiatesignating Pennsylvania lawd. | 14.

On May 16, 2019 plaintiff filed a Complaiimt the Court of Common Pleas of Bucks

1 The forum seleatin clause provides:
In the event that the Company seeks to enforce any of the tethis Afreement, Employee agrees
that any legal proceeding may, at the sole discretion of the Company, be instituted in the Court of
Common Pleas, Bucks County, Pennsylvania, orerl.thited States District Court for the Eastern
District of Pennsylvania, irrespectiof the fact that either ofefparties now is, or may become, a
resident of a different state. Employee irrevocably consents to the jurisdiction of ethcseof
courts and agrees that service of the Complaimitioer process may be made as provided in the
applicable Rules of Court.



County, asserting claims for the following: aoh of contract against Moreta (Count 3I);
tortious interference with comtctual relations against Serdi@ount I11); and an injunction
prohibiting Moreta from working as an employfee Serene at Brighafdealth and prohibiting
Serene from employing Moreta at Brighadealth (Count IV). Compl. 1 48-70.

Defendants filed a Notice of Removal instiCourt on May 23, 2019 (Document No. 1).
Defendants then filed a Motion to Dismiss Purdua Fed. R. Civ. [sic] 12(b)(2) or, in the
Alternative, Motion to Translr Venue (Document No. 8, filed June 6, 2019). The motion is
fully briefed and ripe for decisioh.

[11.  LEGAL STANDARD
A. Personal Jurisdiction

“A district court sitting indiversity may assert persdnarisdiction over a nonresident
defendant to the extent allowed untiee law of the forum state Metcalfe v. Renaissance
Marine, Inc, 566 F.3d 324, 330 (3d Cir. 2009). Pennsyiaa long-arm statute provides
for personal jurisdiction to the fullest extetibaved under the Constitution’s due process clause.
42 Pa. C.S. § 5322. Courts reviewing a motiodgismniss for lack of personal jurisdiction “must
accept all of the plaintiff's allegi@ns as true and construe disputed facts in favor of the
plaintiff.” Carteret Sav. Bank, FA v. Shush8b4 F.2d 141, 142 n.1 (3d Cir. 1992).

There are two types of personal jurisdatiover a defendant: general and specific.
General jurisdiction exists whetiee defendant has contacts witie forum state that “are so

‘continuous and systematic’ asrender [the defendant] essentially at home in the forum State.”

20n August 19, 2019 plaintiff dismissed Count | of the Complaint in which it asserted a similar claim against Jorge
Santiago, a former HCSG employee who now works for Serene (Document No. 21).

3 Also pending is Plaintiff's Emergency Motion for Rngihary Injunction and Expedited Discovery (Document No.

5, docketed on May 23, 2019). In an Order filed on June 12, 2019, the Cadttdtit would defer ruling on this
motion until it ruled on defendants’ motion to dismissin the alternative, @ansfer (Document No. 11).
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Daimler AG v. Baumarb71 U.S. 117, 127 (2014) (quotigodyear Dunlop Tires Operations,
S.A. v. Brown564 U.S. 915, 919 (2011) (internal quotation marks omitted)). General
jurisdiction does not require the wertying cause of action to belated to defendant’s activities
in the state.Goodyeay 564 U.S. at 919.

In contrast, specific jurisdiction “depends an affiliation between the forum and the
underlying controversy” and is “cangd to adjudication of issues deriving from, or connected
with, the very controversy thastablishes jurisdiction.Td. (citations omitted). To establish
specific jurisdiction, plaintiff mussatisfy three requirements. aiitiff must show that (1) the
defendant “purposefully directedd] activities at the forum”; (2he litigation arises out of or
relates to at least one of those activities; anai8e the first two requirements are satisfied, the
court may exercise jurisdiction if doing so woglomport with traditional notions of “fair play
and substantial justice.D’Jamoos ex rel. Estate of Wgieroff v. Pilatus Aircraft Ltgd.566 F.3d
94, 102 (3d Cir. 2009) (internal quotation marks omitted).

These requirements for personal jurisdiotmay also be waived by the parties.
“[L]itigants can give ‘express or implied consé¢a the personal jurisdiction of the court’
through a ‘variety of legal emngements,’ including forum selection clauses in contracts
executed by the partiesSkold v. Galderma Labs., L.R9 F. Supp. 3d 585 (E.D. Pa. 2015)
(quotinglns. Corp. of Ir., Ltd. vCompagnie des Bauxites de Guif@g6 U.S. 694, 703 (1982)).

B. Transfer

28 U.S.C. § 1404(a) provides that a federaridistourt may transfer a case when three
conditions are met: (1) the civil action could have been properly broutéaliyrnin the proposed
transferee federal court; (2ptrsfer will be more conveniefor both the parties and the

witnesses; and (3) the transfer via# in the “interest of justice.See Jumara v. State Farm Ins.



Co,, 55 F.3d 873, 879 (3d Cir. 1995hutte v. Armco Steel Corg31 F.2d 22, 25 (3d Cir.
1970).

Although “[t]he decision to transfeés in the court’s discretion, . . . a transfer is not to be
liberally granted” under 8 1404(aphutte 431 F.2d at 25 (quotingandlos v. Litton Indus.,

Inc., 304 F. Supp. 347, 352 (E.D. Wis. 1969pe Jumarab5 F.3d at 879 (holding that a
plaintiff's choice of venue “should not be lidgyhdisturbed”). Accordingly, once a court
considering transfer determinestla case could have been propéted in another district, the
court must evaluate “all relevant factors,” inding “the private and puldlinterests protected by
the language of § 1404(a)Jumarg 55 F.3d at 879. Ultimately, the party moving to transfer
bears the burden to demonstritat transfer isppropriate.ld. at 879.

In cases where the plaintiff and defendant are bound by an enforceable forum selection
clause, the Court’s calculus undlee 8 1404(a) inquiry changeSee Atl. Marine Constr. Co. v.
U.S. Dist. Court for W. Dist. of Texd71 U.S. 49, 63 (2013). Under these circumstances, courts
“deem the private-interest factoto weigh entirely in favor dhe preselected forum” and only
consider whether the public interest factargerwhelmingly” favor transfer, because the
plaintiff and defendant have aldaprivately agreed to a forunid. at 64, 67. However, in
cases where some defendants are bound by tha f@lection clause and others are not, the
Third Circuit applies a further-modified § 1404¢egnsfer analysis, which is analyzedrdta p.

13. Seeln re: Howmedica Osteonics Cor@67 F.3d 390, 403 (3d Cir. 2017).
V. DISCUSSION

Defendants argue that this case shouldibmissed because the Court lacks personal

jurisdiction over both defendants. Alternatively, defendants odrtteat the case should be

transferred to the District of Massachusettglierconvenience of the pes. The Court rejects



both arguments. Moreta and Serene each ctetsémthe Court’s personal jurisdiction and
transfer is not warranted under § 1404(a).
A. Personal Jurisdiction Exists Over Both Moreta and Serene
1. Moreta

A party may consent to personal jurisdictimpnsigning a contract #t contains a forum
selection clauseCompagnie des Bauxites de Guingg6 U.S. at 703—04. Forum selection
clauses are “prima facie valid and shouldehérced unless enforcement is shown by the
resisting party to be ‘unreasonablinder the circumstancesM/S Bremen v. Zapata Off-Shore
Co.,407 U.S. 1, 10 (1972). Enforcement is unreaBlen&hen the moving party “establishes (1)
that [the provision] is theesult of fraud or overreachin() that enforcement would violate a
strong public policy of the forum, or (3) thatfercement would in the pacular circumstances
of the case result in litigation anjurisdiction so seriously inconvenient as to be unreasonable.”
Coastal Steel Corp v. Tilgman Wheelabrator, L 79 F.2d 190, 202 (3d Cir. 1983)he
Supreme Court iM/S Bremerneld that the moving party must make a “strong showing” that a
forum selection clause is unreasonable utigie circumstances. 407 U.S. at 15.

Moreta argues that enforcement of RCA forum selection clause would be
unreasonable because the provision was obtainé&duny or overreach, and enforcement would
be unreasonably inconvenierihe Court rejects these argungmioting that my colleague,
Judge Slomsky, in a similar case between H@8&several former Account Managers, recently
found that HCSG’s RCA forum selecticlause was valid and enforceabtee Healthcare
Servs. Grp., Inc. v. Skyline Servs. Gio. CV 17-2703, 2018 WL 637773, at *4 (E.D. Pa. Jan.
30, 2018). The Court next tigmo Moreta’s arguments.

First, Moreta claims that he did nogsieither RCA and that his signature on each



contract was forged. “[A] party who relies traud or forgery has the burden in the first

instance of proving the facts uponialnthe alleged fraud or forgery is based, and these facts
must be established by evidence thaieésr, direct, precis@nd convincing.”CoActiv Capital
Partners, Inc. v. Feather&o. CIV A 08-5506, 2009 WL 1911673, (E.D. Pa. July 1, 2009)
(quotingCarlson v. SherwoqQ®06 A.2d 19, 20 (1965) (internqiotation marks omitted)).

“Neither a ‘bald allegation of forgery’ n&estimony that [one] cannot remember signing [a
document], nor the combination lbbbth’ constitutes clear anamvincing evidence of forgery.”

Id. (quotingJackson v. Allstate Ins. Gal41 F. Supp. 2d 728, 734 (E.D. Pa. 2006))Cad#ctiv
Capital Partners much like this case, the defendant challenged the validity of a forum selection
clause designating Pennsylvania courts on the ground that he had never signed the contract and
that his signature had been forged. Although the defendant providen affidavit stating that

he had not signed the subject contract and dideuatl being given a copyf the contract, the

court held that this affidavit alone was insufficieid. at *4.

Moreta’s allegations of forgery in this case ao stronger than thaf the defendant in
CoActiv Capital Partners In a signed declaration, Moretatgs that the signatures on the two
RCAs “are not my signatures. | did not sign either of those Restrictive Covenants Agreements.”
Defs.” Mot. Dismiss Ex. B (“Moreta Decl.”) § 4dDefendants also analyzhe signatures on both
RCAs and argue that they “contain multiple inditest they were duplicated,” noting that the
height, shape, and location of each letter apjebe identical in the two documents. Defs.’

Reply Br. 4. In response, plaintiff provides thexlaration of an HCS®Gistrict Manager who
states that he hired Moreta and witnessedetdosign both RCAs. P Opp. Ex. 4 (“Mendes-
Pereira Decl.”) 11 4, 7. Based on this recordeldforeta’s allegation that he did not sign the

RCAs does not meet the “strong showing” standeeded to overcome the presumed validity of



the forum selection clau$eSee M/S Bremed07 U.S. at 15.

Second, Moreta claims that even if he siigh the RCAs, the foruiselection clause is
not enforceable because it was procured by eaeh. “Overreach exists when there is (1)
overwhelming bargaining power or influence otrex other party, and (2)etrexploitation of that
power to induce assentAdhesives Research, Inc. v. Newshim. 1:15-CV-0326, 2015 WL
1638557 (M.D. Pa. April 13, 2015) (citifgjvera v. Centro Medico de Turabo, In675 F.3d
10, 21 (1st Cir. 2009)). Courtsmgrally apply forum selection claes in employment contracts,
even when the employer and employee did nitadly negotiate the clause, so long as the
“contract was executed while the ployee still had an opportunitg choose not to enter in the
contractual relationship.Kahn v. American Heritage Life Ins. Cdlo. CIV.A. 06-0183, 22006
WL 1879192 (E.D. Pa. June 29, 2006) (citBaybuto v. Med. Shoppe Int’l, In£66 F. Supp. 2d
341, 346-47 (W.D. Pa. 2001¥ee also BABN Technologies Corp. v. Brig®mF. Supp. 2d 593
(E.D. Pa. 1998). Merely feeling pressure to sigremployment contrgdncluding a contract
for a promotion, is insufficient to constitute overrea8lee Depuy Synthes, Inc. v. Edwag&s
F. Supp. 3d 472, 478 (E.D. Pa. 2014). Rather, axdafdé who signed a contract for a promotion
must make a strong showing that, for exampleybeld have lost his prior job if he had not
signed the contract, or that keew of other employees who hadtitheir jobs because they had
not pursued promotionsSee idat 479.

Moreta has failed to make such a showmthis case. Although HCSG, a national
corporation, had greater bargaigipower than Moreta, Moretalsthose to agree to the RCA
forum selection clause on two separate occasi@iker than stating & Moreta was a “low-

level, low-wage employee” and unsophisticatedtractual party, defendants have not

4 This holding does not prevent defendants from continuing to pursue a forgeryedaferffering additional proof,
either in a motion for summary judgment or at trideeCoActiv Capital Partners2009 WL 1911673, at *13 n.6.
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demonstrated that plaintiff actually@oited its greatebargaining power SeeDefs.” Mot.
Dismiss 7. Accordingly, th€ourt does not find overreach.

Third, Moreta argues that given his imee, family care responsibilities, and non-
executive-level position, it would be “manitfgsunreasonable” to enforce the forum selection
clause and require that he litigah this Court. Defs.” MotDismiss 8. For a court to find
enforcement of a forum selection clause unreadenatlefendant must “show that trial in the
contractual forum will be so gvely difficult and inconvenient &t he will for all practical
purposes be deprived bis day in court.”M/S Bremen407 U.S. at 18ee Foster v.
Chesapeake Ins. C®33 F.2d 1207, 1219 (3d Cir. 1991). However, courts consistently reject
arguments that the additional travel tirmelaost of litigation in a foreign state render
enforcement of a forum selection clause unreasien particularly when the forum selection
clause is clearly stated in the contrate, e.gCarnival Cruise Lines, Inc. v. Shu#99 U.S.

585, 592 (1991)kuller Co. v. RDM Tech. B\WNo. CIV A 99-CV1684, 1999 WL 961217, at *3
(E.D. Pa. Oct. 15, 1999) (finding that an inconvenidheg “was foreseeable at the time of the

. agreement . . . does not, standing aleraer this Court’s excise of jurisdiction
unreasonable”).

Defendants argue that the Cosinbuld consider the fact that Moreta is a low-level, low-
wage service industry employee evhdetermining whether, undel'S Bremenenforcing the
forum selection clause would deprive him of ¢k in court. 407 U.S. at 18. Significantly,
defendants cite no authority ftitis proposition. The Court hatso found no cases in which a
forum selection clause was deemed unredsdera@ unduly inconvenigron the ground that
defendant was a low-level employee.

The Court concludes the RCArion selection clause is valid and enforceable. By



signing two contracts with a forum selectioaude designating Pennsylvania as the forum for
litigation, defendant Moreta has cemsed to the Court’s jurisdiction.
2. Serene

Serene, a Connecticut LLC that maintaingiisicipal place of business in Connecticut,
is registered to do businessRennsylvania, as required by thatsts registration statute, 15 Pa.
C.S. 8411. Pennsylvania’s jsdictional statute providemter alia, that registration as a
foreign corporation in the state and “[c]onsent, to the extent authorized by the consent” both
individually “constitute a sufficient basis of jurisdiction to enable the tribunals of this
Commonwealth to exercise general personadliction over such” entities. 42 Pa. C.S.
88 5301(a)(2)(i)-(ii). Given this statutoryniguage, the Third Circuit has held that, by
registering in Pennsylvania, a foreign busimramssents to general jurisdiction by Pennsylvania
courts. Bane v. Netlink, Inc925 F.2d 637, 640-41 (3d Cir. 1991).

Serene argues that the Third Circuit precedeBiimeis no longer controlling precedent
in light of the narrowing of generglrisdiction by the Supreme Courtaimler. In Daimler,
the Supreme Court held that that a court magr@ge general jurisdicn over a business only in
a forum where the business'iairly regarded as at hoea” 571 U.S. at 137 (quotingoodyeay
564 U.S. at 924). The Supreme Court cladifileat, notwithstandintgxceptional cases,” the
paradigmatic places where a business is “at hareeits place of incorporation and its principal
place of businesdd. at 137, 139 n.19.

This Court concludes th&taimler does not disrupt theentral conclusion d8ane that
registration “carries with it coesit to be sued in Pennsylvania courts.” 925 F.2d at 640-41.
See, e.gPlumbers’ Local Union No. 690 Health Plan v. Apotex Calp-cv-665, 2017 WL

3129147, at *11 (E.D. Pa. July 24, 2017) (holding Daimler did not “address[] the interplay
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between consent to jurisdiction and the due proaegs of general jurisdiction”). In fact, the
Banecourt noted that, in recognizing general peae jurisdiction by regitration, it “need not
decide whether authorization to do busined3annsylvania is a ‘continuous and systematic’
contact with the Commonwealthrfpurposes of the dichotomy beten ‘general’ and ‘specific’
jurisdiction.” 925 F.2d at 640Accordingly, this Court, likenany other Pennsylvania district
courts followingDaimler,® concludes that registration reimsia sufficient basis for personal
jurisdiction under current Third @iuit law. Thus, the Courhay exercise general personal
jurisdiction over Serene.
B. Transfer totheDistrict of Massachusetts s Not Warranted

The Court also denies defendants’ motiotrémsfer this case to the District of
Massachusetts under 8 1404(a). Section 14@éspents the Court with two questions: (1)
whether plaintiff could have brougtttis case in th®istrict of Massachuetts and (2) whether
the relevant private and public interest factov®fdransfer. The Cougddresses each of these
guestions in turn.

“A district is one in which amction ‘might have been brought’ if that district has (1)

subject matter jurisdiction over the claims; (2)gmmal jurisdiction over theparties; and (3) is a

5> See Williams v. Takeda Pharmaceuticals America, 2019 WL 2615947 (E.D. Pa. June 26, 20¥®)ise V.
Johnson & Johnsqril8-cv-3578, 2019 WL 233884 (E.D. Pa. Jan. 16, 2@@8jton v. Air & Liquid Sys. Corp303

F. Supp. 3d 278, 29697 (M.D. Pa. 20¥tna Inc. v. Mednax, IndNo. CV 18-2217, 2018 WL 5264310, at *5
(E.D. Pa. Oct. 23, 2018)endoza v. Electrolux Home Prods., Int5-cv-00371, 2018 WL 3973184, at *3-*4

(M.D. Pa. Aug. 20, 2018\ listate Ins. Co. v. Electrolux Home Prods8-cv-00699, 2018 WL 3707377, at *4-5
(E.D. Pa. Aug. 3, 2018Plumbers’ Local Union No. 690 Health Plan v. Apotex Catp-cv-665, 2017 WL

3129147 (E.D. Pa. July 24, 201Hegna v. Smitty’s Supply, Ind6-cv-3613, 2017 WL 2563231 (E.D. Pa. June 13,
2017);Bors v. Johnson & JohnspR08 F. Supp. 3d 648, 655 (E.D. Pa. 20I®)t see In re Asbestos Prod. Liab.
Litig. (No. VI), 384 F. Supp. 3d 532 (E.D. Pa. 2019).

The Court notes that the Pennsylvania Superior Court, sittingang recently heard oral gnment on the issue of
consenting to jurisdiction by business registratioMinray v. American LaFrance2018 Pa. Super. 267 (Pa. Super.
Ct. Sept. 25, 2018)eh’g granted 2018 Pa. Super. LEXIS 1320 (Pa. Super. Ct. Dec. 7, 2018). Pkiurtay, the
Superior Court had held that foreign businesses registered to do business in Pennsylvanitp garsnal
jurisdiction by Pennsylvania court§ee Webb-Benjamin LLC v. Int'l Rug Grp., L11G2 A.3d 1133 (Pa. Super. Ct.
2018).
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proper venue.”Yang v. Odon409 F. Supp.2d 599, 604 (D.N.J. 2006) (citBtgutte 431 F.2d at
24). The parties do not disputeat the District of Massacheits would have the necessary
jurisdiction over thiscase and would be a propenue for adjudication.

The Court next addresses the private andiputierest factors identified by the Third
Circuit to decide whetherph balance the litigation would meconveniently proceed and the
interests of justice be better serndmdtransfer to a different forum.Jumara 55 F.3d at 879.
The private interest factors inclu@® plaintiff's forum preference as manifested in the original
choice; (2) defendants’ preference; (3) whetherdlaim arose elsewhere; (4) the convenience of
the parties as indicated by their relative physical financial condition(5) the convenience of
the witnesses; an®) the location obooks and recorddd. at 879. The public interest factors
include (1) the enforceability dhe judgment; (2) practical consictions that could make the
trial easy, expeditious, or inexpave; (3) the relative administiee difficulty in the two fora
resulting from court congestion; (4) the local ret in deciding local euroversies at home; (5)
the public policies of the fora; and (6) the familiaf the trial judge with the applicable state
law in diversity casesld. at 879-80.

As discussed, this case involves a vahd anforceable forum selection clause which
generally requires that the Coudt weigh plaintiff’'s choice oforum or the parties’ private
interest in convenienceéAtl. Marine, 571 U.S. at 64. Because not all parties in this case are
bound by the RCA forum selection clause, the Capplies the modified four-step framework
established by the Third Circuit In re: Howmedica Osteonics Cor@67 F.3d at 403-04.
First, the Court applies th&tlantic Marineframeworkto the parties bound by the forum
selection clause, HCSG and Moreatad evaluates whether the puldtiterest factors so heavily

weigh in favor of transfer that the forum selection clause should not be enftdcat407;Atl.
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Marine, 571 U.S. at 64Second, the Court conducts an “ipdadent § 1404(a) analysis of
private and public interests relevatt’the non-contracting party, Serera.re: Howmedica
Osteonics Corp.867 F.3d at 408. “If, at this juncture, the Step One and Step Two analyses point
to the same forum, then the court should allbevcase to proceed in that forum, whether by
transfer or by retaining jurisdion over the entire case, and thensfer inquiry ends thereld.
at 405;see alsdRoller v. Red Payments L.L,@o. CV 18-18342019 WL 3802031, at *11
(E.D. Pa., Aug. 12, 2019). In this case, Steps @&@wkTwo both “point” to the Eastern District
of Pennsylvania, so the Court neest evaluate Steps Three and Four.

1. Step One: The Forum Selection Clause

At Step One, the Court appligéslantic Marineto the parties bound by the forum
selection clause, HCSG and Moreta, andrdétees whether the publinterest factors
“overwhelmingly” favor tansfer to overcome the forum selection claust. Marine, 571 U.S.
at 67. Of the sixJumarapublic interest factors, one fact@vors transfer, one factor weighs
against transfer, and the remaining factors are neutral. These interests are insufficient to justify
transfer of HCSG'’s @ims against Moreta.

Only the fourth factor, the local interestdeciding local controvsies at home, favors
transfer. Both forum states, Pennsylvania Eliagsachusetts, have emterest in deciding a
controversy involving their respectivesidents, HCSG and Moret8ee Argro v. Marriott Int’l
No. 13-5507, 2014 WL 2572804, at *3 (E.D. Pa. Join2014). However, because most of the
alleged conduct—HCSG'’s hiring of Moreta, Mta’s resignation from HCSG, and Serene’s
hiring of Moreta—occurred in Massachusetts, thergst of Massachusegbightly outweighs
that of PennsylvaniaSee SMA Medical LaboratorieNo. CV 17-3777, 2018 WL 3388325, at

*5 (E.D. Pa. July 12, 2018).
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The final public interest factor, the famility of the trial judge with the state law
applicable in the case, weigHgbtly against transfer Although this factor carries less weight
with cases involving simpler and +established areas of law suak breach of contract, judges
in the Eastern District of Peryigania are generally more fangli with Pennsylvania state law,
the law governing the RCA in this case, tlzaa federal judges in Massachusefieel5 Alan
Wright et al.,Fed. Prac. & Proc. Juris§ 3854 (4th ed. 2018Wealthcare Servs. Grp., Inc v.
Skyline Servs. Grp2018 WL 637773, at *7.

The remaining four public interest factors asitral. The first factor, enforceability of
the judgment, favors neither forum becausedgoent rendered by the Eastern District of
Pennsylvania or District of Massachusettedsially enforceable in the other distriettanassov
v. Amspec SerydNo. CV153628FLWLHG, 2016 WL 74026at *1 (D.N.J. Feb. 24, 2016)
(citing 17 James Moore, et alloore’s Federal Practic€ivil § 111.13). With respect to the
second factor, defendants contend that litigatioMassachusetts would be more efficient and
less expensive because “it would be haranagine that most [witnesses] would not be
connected to . . . Brigham Hdaltand . . . could be subpoenaedtiend a triabr hearing in
Massachusetts only.” Defs.” Reply Br. 10. Howe defendants have failed to identify a single
witness to support their argemt. This factor is thus neutralhe third factor, related to court
congestion in the two fora, is also neutral beeaihe number of pending cases per judge in the
Eastern District of Pennsylvan(359) and District of Massaa$etts (373) are comparabl8ee
United States Court§ederal Court Management Statistics, June 20d$ted visited Nov. 13,
2019), https://www.uscourts.gov/statistics-repetieral-court-management-statistics-june-

2019. Finally, defendants concetiat the public policies of Pennsylvania and Massachusetts
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are neutraf. Defs.’ Mot. Dismiss 15.

In cases involving forum selection clauseg, 8upreme Court has hdftht “[ijn all but
the most unusual cases . . . ‘the interest of je'siscserved by holding pies to their bargain”
and enforcing the forum selection provisioktl. Maring 571 U.S. at 66In sum, given the
significant weight attributed to a valid and emfeable forum selection clause, the public interest
factors do not justify transfer dfie claims against Moreta.

2. Step Two: Private and Public Intests Relevant to Non-Contracting
Parties

Step Two, which requires the Court to gleithe private and publiaterest factors
related to HCSG and Serene, also militates agamssfer. Of the siprivate interest factors
relating to HCSG and Serene, thavor transfer, one weighs agat transfer, and the remaining
factors are neutral. Taken together with the pubberest factors alrely discussed, the private
interest factors do not justify traesfof the claim against Serenethe District of Massachusetts.

Only the second and thithbmaraprivate interest factorsdefendant’s preference and
whether the claim arose elsewhere—favor transderene’s preferred fomuis the District of
Massachusetts and the majority of operagéivents took place in Massachusetts, not
Pennsylvania.

The first private interest faat, plaintiff's forum preferenceyeighs against transfer.

Courts generally give plaintif§ preferred forum choice substiahdeference and grant it even

6 The parties, however, dispute the significance eMlassachusetts Noncompetition Agreement Act, a recently
enacted state statute thiater alia, imposes restrictions on the use andorcement of non-compete clauses in
MassachusettsSeeMass. Gen. Laws. ch. 149 § 24L. Signifidanthe statute was not enacted until after the
contracts in this case were executed and it is thereforplicalple to this case. Nevertheless, and notwithstanding
defendants’ argument that this factor is neutral, defeadamitend that the statute demonstrates that Massachusetts
has “an established local interest in deciding claims premised on restricting the ability of its citizens to be gainfully
employed.” Defs.” Reply Br. 10 n.5. The Court concludes that the Noncompetition Agreemevinées ¢he

interest of Massachusetts in limiting the scope of nonpatenagreements, but it is insufficient to overcome the
otherJumarafactors that are neutral and those thieigh against transfer in this case.
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greater deference when the plaintiff, as HG&G done, files suit iits home district.See Piper
Aircraft Co. v. Reyno454 U.S. 235, 255-56, n.23 (198AJn. Argo Corp. v. U.S. Fid. & Guar.
Co, 590 F. Supp. 1002, 1004 (E.D. Pa. 1984). Howekirfactor carries less weight when
“none of the operative facts occurred in siedected forum,” such as in this cased. Leasing,
Inc. v. Metavec Corp.No. Civ.A. 98-6035, 1999 WL 269933, at *2 (E.D. Pa., Apr. 29, 1999).
Noting that these considerations offset eatiegtthis factor still favors litigating in
Pennsylvania.

The remaining private interest factors aratra: the conveniencef the parties, the
convenience of the witnesses, and the locatif books and records. Although defendants
contend that it would be inconvenidor Moreta to travel to thEastern Districof Pennsylvania
for depositions and trial, thejo not address the relative inconience such travel would cause
Serene—the only defendant whgsevate interests may be considd by the Court. For this
reason, the factor is neutral. As for thmagning two factors, a court may consider the
convenience of the witnesses dhd location of books and recortsly to the extent that the
witnesses may actually be unavailable for triabme of the fora” and the records “could not be
produced in the alternative forumJumara 55 F.3d at 879. However, as defendants have not
identified any specific withesses or records, or provided any explanation why they may be
unavailable in this district, they hanet met their burden on this issugee Brenner v. Consol.
Rail Corp, No. 09-cv-1574, 2009 WL 2710241, at(B.D. Pa. Aug. 26, 2009) (“It is
Defendants who have the burden of identifying esses who would be unavailable at trial.”).
Moreover, given technological adwees, courts attribatless weight to thiecation of books and
records in the § 1404(a) analysiSee, e.g Edwards v. Equifax Info. Servs., LLE13 F. Supp.

3d 618, 623-24 (E.D. Pa. 2018). The Court thus conslid these factoege neutral and lend
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no weight in favor of transfer.

In sum, the public interesa€tors and private interestfars relating to Serene are
mixed. However, because the factors do nbstantially favor transfer, Step Two of the
Howmedica Osteonidsamework counsels that this casmeen in the Eastern District of
Pennsylvania. Accordingly, because both Step &md Step Two counsel against transfer, the
Court concludes its analysis and dendefendants’ motion to transfer.

V. CONCLUSION

For the foregoing reasons, Defendants’ MotimiDismiss Pursuant to Fed. R. Civ. [sic]

12(b)(2) or, in the Alternative, Motion to Trsfier Venue, is denied. An appropriate order

follows.
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