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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MAUREEN AHEARN . CIVIL ACTION
Plaintiff s,
V. . NO. 19-3012
BJ'S WHOLESALE CLUB, INC. |

Defendant.

Goldberg, J. March 18, 2020

MEMORANDUM

Plaintiff Maureen Ahearn filedhts slipandfall case against Defendants BJ's Wholesale Club
(“BJ’'s”) and BJ’s store manager Sean Bregtiollectively, “Defendants”)n the Philadelphia Court
of Common Pleas. Defendants removed tlase to federal couriarguingthat Breslin was
fraudulently joined andthus the requirements for federal diversity jurisdictiaere satisfied.
Although Plaintiff did nomove for remand, Defendants filed/ition toDismiss the claims against
Breslin and concurrently sought a finding of fraudulent joinder. Cognizant of my independent duty
to ensure that | have subjetiatter jurisdiction over this case, | wileny the Motiorto Dismissand
remand the case to Philadelphia County.
l. FACTUAL BACKGROUND

According to the Complaint, Plaintjffa Pennsylvania citizemwas ina BJ's Wholesale Club
in Oaks, Pennsylvania, on March 16, 208@gen she slipped and fell on “an area cedewith a
slippery liquid—crushed food product and/or other defects causing a danger, menace, nuisance, trap
and/or hazard to persons lawfully upon the aforesaid premises.” As a releattfaif, Plaintiff

alleges that she suffered various severe anch@nent injuries. (Complf2, 6, 11.)
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Plaintiff filed suit on June 7, 201%laiming negligence against both B,J'a Delaware
corporationwith its principal place of business in Massachusattd store manager Sean Brestin
Pennsylvania citizen (Compl. 111, 2, 4; Notice of Removal 3.On July 10, 2019, Defendants
removed the case to federaurt urging thatDefendant Breslin had been fraudulently joined and
that, without him, diversity jurisdictioaxistedunder 28 U.S.C. § 1332.

On August 23, 201D efendantsnoved to dismiss all clainegyainst Defendant Breslunder
Federal Rule of Civil Procedure 12(b)(6) and sought a declaration that Breslifrawdslently
joined. Plaintiff failed toeither seek remand or evenrespondo the Motion. Thereafter| held a
telephoneconference with the parties, directed Plaintiff to respond to the Motionpavided
Defendants leave to file a reply brief
I. STANDARD OF REVIEW

Fraudulent joinder is “an exception to the requirement that removal be predicalgdgoie
complete diversity.” In re Briscoe 448 F.3d201, 21546 (3d Cir. 2006). If the district court
determines that the joinder wdsaudulent in the sense that@efendant was named or joined solely
to defeat diversity'the court can ‘disregard, for jurisdictional purposes, the citizenship ofrcertai
nondiverse defendants, assume jurisdiction over a case, dismiss the nondiversentdefanda

thereby retain jurisdiction.” ld. at 216(quoting Mayes v. Rapoport, 198 F.3d 457, 561 (4th Cir.

1999)).

To demonstrate a defendant was fraudulently joined, the rempaitgmay proceed under
either an objective or subjective tesinder the objective tesheé removing party must show “there
is no reasonable basis in fact or colorable ground supporting the claim against the j@nddrdef

Boyer v. SnagOn Tools Corp., 913 F.2d 108, 111 (3d Cir. 19@@ation omitted). A claim is

colorable so long asis not “wholly insubstantial anffivolous.” Batoff v. State Farm Ins. Co., 977

F.2d 840, 83 (3d Cir. 1992). The district court conductingraudulent joindeanalysis must



consider the complaint at the time the notice of removal was filed, acceptingtind fdlegations
of the complaint as true and resoly any uncertainties as to the current state of controlling
substantive law in favor of the plaintiffd. at 851-52.

Under the subjective test, the removing party may establish that the plaintifhdasal
intention in good faith to prosecute the action against the defendant or seek a joint jud Goges.”
913 F.2d at 111. To identify indicia of fraudulent joinder, a court can look to more than just the

pleading allegationsBriscoe 448 F.3d at 23; see alsdBoyer, 913 F.2d at 112 (allowing “limited

piercing of the allegations [of the complaint] to discover fraudulent gii).

The burden of persuasion on a defendant assdrdndulent joinders “heavy.” Batoff, 977
F.2dat 851 (quotation marks and citation omittedremoval statutes are to be strictly construed
against removal and all doubts are resolvefdwor of remand.ld.

. DISCUSSION

Defendants allege th&aintiff's joinder of Defendant Breslin is fraudulent on two grounds
First, they posit thathere is no reasonable basis in fact or colorable ground sungptmé claim
against him. Second, they urge tR&intiff has no real intention in good faith to prosecute the action
against him or teeek a joint judgment. | address each argument separately.

A. Whether the Claim Against Defendant Breslin is Colorable

Defendants firstontendthat under the “participation theory” of liability in Pennsylvania,
thereis no colorabldegalclaim of negligence against Defendant Breslin.

Analysis of this argumentequires a review of Pennsylvania negligence lawnder
Pennsylvania jurisprudencea corporate employee may be liable for his own torts, even if he was

acting within the scope of his employment at the tif@®@smas v. Bloomingdales Bros., Inc., 660

A.2d 83, 88-89 (Pa. Super. Ct. 1995J.0 sustain a negligence claim against an emplayp&intiff

must be able to establish the employee’s culpability under the “participation theandiatiual



liability. Wicks v. Milzoco Builders, 470 A.2d 86, $Pa. 1983). “Liability under this theory attaches

only where the corporate offices an actor who participates in the wrongful actd.” In other words,
the officer or employee is not liable to third persons for a tort “unless he spécificatcted the
particular act to be done or participated, or cooperated therdih.at 90 (quoting 3A Fletcher,

Cyclopedia of the Law of Private Corporatiofsl137, 207): Pennsylvania lawdistinguishes

between negligence claims grounded upon an employees$easiance,” which are permissible, and
claims asserting an employee’s “mere nonfeasance,” which are forecldséisfeasance” is the
improper performance of an act, as compared to “mere nonfeasance,” which is thenoohizs act

which a person oud to do. Brindley v. Woodland Village Rest., 652 A.2d 865, 868 (Pa. Super. Ct.

1995).

Here, Defendants contend that tl@omplaintsets forth only allegations of nonfeasance
against Defendant BreslirSpecifically, Defendantsiote thathe Complaint avers thadreslin was
negligent for: (a) failure to adequately train employees; (b) failure to institpte@pate policies to
ensure the safety of customers; and (c) failure to adequately investigate tHieatgjoals of
employees. (Compl. § 19.) According to Defendants, at no point does @Gmmplaintplead that
Breslin took part in the creation of the allegedly dangerous condititrat he committed gract of
misfeasanceln turn, Defendants reastimat becaus&Plaintiff has not plecany claims against Mr.
Breslin which rise to the requisite level of actionable misfeasance Bedesylvania law to support
personal liability under the ‘Participation Theory’ . . . all such claims against MsliB must be
dismissed under F.R.C.P. 1)@).” (Defs.” Mem. Supp. Mot. to Dismiss 15.)

While Defendants’ arguments may be appropriate f&uée 12(b)(6) motion to dismiss

analysis, that issue cannot be considered until | determine whéiies subjectnatter jurisdiction

! Pennsylvania state and federal courts routinely apply this law to employees and other non-
officer agents of a company. Aldorasi v. Crossroads Hospitality and Mgmt. Co., LLC, 344 F. Supp.
3d 814, 822 (E.D. Pa. 2018).




over this caseSee5B Wright and A. Miller,Federal Practice and Proced@&r&350, n.39 (2009)In
order todiscern whether jurisdiction existsmust consider whether Defendants have met their more
difficult burden of provingnot just that the claims against Breslin are implausiblger a 12(b)(6)
standard but thatthe claims are not “colorable” such tHateslin was “fraudulently joined” aa
defendant. Only if Defendants prove fraudulent joindewy | disregardBreslin’s citizenshipand
exercise diversity jurisdiction over this case.

A district courts analysisof a plaintiff's claims onfraudulent joinderanalysisis less
“searching” than on motionto dismiss. SeeBatoff, 977 F.2dat852. The relevant issue is theegal

possibility of the claim, not the meritsSpangenberg v. McNeilus Truck & Mfg, Inc., No. 18-4915,

2019 WL 1930062, at *4 (E.D. Pa. May 1, 2019l there is even a possibility that a state court
would find that the complaint states a cause of action against any one of the sieedants, the
federal court must find that joinder was proper and remand the case to state kcbu¢guotation

omitted);see alsd.opez v. Home Depot, No. 8020, 2008 WL 2856393, at *3 (E.D. Pa. July 22,

2008) (quotingBatoff, 977 F.2d at 853)). The court “must . . . resolve any uncertaintiestas to
current state of controlling substantive law in favor of the plaintifBfiscoe 448 F.3d at 217.
“Fraudulent joinder should not be found simply because plaintiff has a weak case agamst a

diverse defendarit.West v. Marriott Hotel Servs., Inc., No.-#0230, 2010 WL 433540, at *3 (E.D.

Pa. Nov. 2, 2010).
Courts applying Pennsylvania law haepeatedlyecognized thdinegligence claims against
a store manager relating to a shipdfall incident are colorable under Pennsylvania laRribino v.

Genuardi's, InGg.No. 166078, 2011 WL 344081, at *4 (E.D. Pa. Jan. 31, 2011) (citations omitted)

see, e.g.Suter v. Speedway, LLC, No. 41222, 2019 WL 5622454, *3 (M.D. Pa. Oct. 31, 2019)

(declining to find fraudulent joinder of store manager ip-ahdfall case where complaint generally

pled that manager participated in creating the dangerous condi@anjilli v. WalMart Stores, IngG.




No. 18-2849, 2019 WL 1432481, at *5 (E.D. Pa. Mar. 28, 2019) (finding, in case against manager at
Wal-Mart stae, that allegations of failure to adequately train, monitor, and supervise emoykks

colorably rise to the level of misfeasance, and declining to find fraudulent joiNdaas v. Carqill

Solutions Corp.No. 17838, 2018 WL 521588, at3*(M.D. Pa. Jan. 23, 2018) (declining to find

fraudulent joinder of supervisor of business in whose parking lot plaintiff fell; comhpléeged that
the alleged failures to maintain the parking lot and/or premises fell within theadbgesupervisor’s

employment); Gaynor v. Marriott Hotel Servs., Inc., No. 13-3607, 2013 WL 4079652, atE3-4

Pa. Aug. 13, 2013) (“[w]hile [the defendant hotel] is correct that the Complaint nevéritgxpl
alleges that [the employee] ‘personally participated’ inriegligence alleged, we are unable to
conclude that the claims against him are ‘wholly insubstantial and frivolouguseave find that

the Complaint’s allegations to carry with them reasonable inferences of persditipaieon.”);
Lopez 2008 WL 2856393, at *@inding that allegations that defendant was a store manager during
fall and that plaintiff's injury may have been caused by a breach of store manager’s dargof c

even absent specific allegations of misfeasanwere sufficient to avoid determation fraudulent

joinder, even though complaint may not survive motion to disnB&ok v. Alberton’s, Inc., No. G5
5064, 2005 WL 311282 at *4 (E.D. Pa. Nov. 21, 2005following removal of the plaintiffs’
negligence action by the defendant store whach the slipandfall occurred, the district court
granted a motion to remand because the “[d]efendants failed to sustain their heawy béirde
demonstrating that plaintiffs fraudulently joined the diverse store manager, elrenribhager was

not working on the date of the incidgnWilson v. Acme Mkts., Ing.No. 051586, 2005 WL

1201000, at *1 (E.D. Pa. May 18, 20@gjanting motion to remanral slip-andfall negligence action
filed against a store anils non-diverse manager because tltomplaint undeniably allege[d]
potentially valid claims against the individual defendant,” and thus the defendants had not ptoved tha

the store manager was fraudulently joined to avoid diversity jurisdigtion



In support of their claims of fraudulent joinder, Defendants rely on three cases fr@uouhis

SeeAldorasi v. Crossroads Hospitality & Mgmt. Co., LLC, 344 F. Supp. 3d 814, 823 (E.D. Pa. 2018)

(dismissing claims against a hotel’s general manager and director of engjrfeedamages caused
by falling building material just outside hotel’s exit, finding that allegationsiliréato warn, failure

to train/instruct employees, failure to develop safety policies, and failure t@amaihe premises
“suggest only nonfeasance and are therefmefficient to state a colorable negligence claim . ..

under the participation thedjy Kane v. WalMart Stores East, LNo. 185285, 2018 WL 6840154

at *5 (E.D. Pa. Dec. 31, 201&ismissing, in a slyandfall case, negligence claims against store
manager for failure to train and supervise employees becabserit allegations or evidence of
knowing a repeated risk of liquid on the floor in a certain spot in a retail storegnmetdind the
absence of training in instantaneously cleaning up aasigp fall is misfeasancg” Jackson v.

Burlington Coat Factory, No. 12459, 2017 WL 3534983, at+3 (E.D. Pa. Aug. 17, 2017) (holding

a negligence claim against a store manager was not colorable where the coafipigea the
manager was responsible tbe store’s conditions and had actual or constructive knowledge of the
broken escalator on which plaintiff was injured, but faulted the manager only fumsabg failed or
omitted to take such as failing to inspect, make repairs, warn, or rope cfttiater).

Thesecases appear toave reliedon a Rule 12(b)(6) pleading standard as opposed to a
fraudulent joinder standard. Moreovero of these cases were ultimately remanded to state court
upon the recognition that a negligence claim againstra stanager is in fact colorablén Aldorasi,
for example, the courtvia the same order which granted the motion to dismmrmitted the filing
of an amended complaint which added additional allegations regarding the indiviceradates’
alleged misfeasance. The court then remanded the case to statedtsbandsi 344 F. Supp. 3d at
828. Similarly, inKane the court permitted plaintiff thle an amendead¢omplaint, which added

allegations of improper training and supervising employees and impnopéementation and



enforcement of safety rulesThe courtthenremanded the case, remarking “[u]nlike his original
complaint . . . [plaintiff] now pleads barely enough in his amended Complaint under a feskaigl
standard to create questions of fact as to [the store manager’s] preexistiagemsaf the puddle

before the incident when he was in the sto@®tder,Kane v. WalMart, Civ. A. No. 185285, Jan.

23, 2019.)

In light of theexactingstandard$or fraudulent joinder cannot findthatthe negligence claim
against Defendant Breslia a “clear legal impossibility” or so “wholly insubstantial and frivolous”
such thatMr. Breslin’sjoinder in this case could be deemed frauduleéxgide from allgations of
failure to train employees, institute safety policies, and investigate allegatiemmpbdyees,he
Complaintalso asserts that Breslin “affirmatively acted” (a)the training and oversight of BJ’s
Wholesale Club employees, (b) to create a hazardous condition, and (c) to plaiit iRl&iarm’s
way. (Compl.f119-22.) Assuming the truth of the allegations in the Complasi, mustsuch
assertions “carry with them reasonable inferences of personal participatBaynor 2013 WL

4079652 at *4; see alsoRamos v. WaMart Stores202 F. Supp. 3d 457, 4634 (E.D. Pa. 2016)

(interpreting allegation that defendants “are directly negligent for theirdaitoradequately train the
Joe Doe Walmart Cashier” as an allegation of misfeasance rather than nonfeaanse)here
remains“a possibility” that a site court would find that the Complaint’s allegati@gainstMr.
Breslinstate a plausible claim for relief.

Although Defendants urgae toconsider Mr. Breslin’s affidavjt which stateghat he was
not working on the day of the incidetie fraudulenjoinder analysis requires that | “focus on the
plaintiff's complaint at the time the petition for removal was filed” and “assumeuasatr factual
allegations of the complaifitBatoff, 977 F.3d at 851-52. Mr. Breslin’s affidavit was not produced

until the Notice of Removal was filed and, as such, cannobbgidered for purposes of determining

2 (SeeNoticeof Removal, Ex. E, 1 5.)



whether the Complaint pled a colorable claiimany event, the affidavit does not complessparate
Breslin fom thenegligenceallegations since, according to those allegations, Breslin was responsible
for safety and training and could have improperly perforthede duties regardless of his presence
at the store on the day of the incideBeeGaynor 2013 WL 4079652, at *5 (declining to consider
affidavit of hotel manager wheredid not “completely divorce” the challenged defendant from the
allegations in the complaint).

For all of the foregoing reasons, | decline to find that the claim againeh@eit Beslin is
so wholly insubstantial or frivolous as to rise to the level of fraudulent joifdmrordingly,because
| do not have jurisdiction, | cannot consider Defendants’ MdtidRismiss

B. Whether Plaintiff Has No Real Intention in Good Faith to Piosecute the Action
Against Defendant Breslin

Alternatively,Defendants allege th&laintiff subjectively desnot have any real intention in
good faith to prosecute an action against or seek a joint judgment from Breslin.
The Third Circuit has held that district courts may look beyond the pleadings “to identify

indicia of fraudulent joinder.”Briscoe 448 F.3dat 218. In certain cases, a court may “pierce the

pleadings” in order tdeterminewvhether Plaintifexhibited a subjective intent to prosecute the action

againsthe nondiversedefendant.Weaver v. Conrail, Inc. et aNo. 09-5592, 2010 WIL2773382,

at *6 (E.D.Pa. July 13, 2010).In doing so, the Third Circuit has cautioned that the “district court
must not step from a threshold jurisdictional issue into a decision on the mBritscbe 448 F.3d

at 219. (internal citation and quotationarks omitted).The fact that the plaintiff’s motive for joining

a defendant is tdefeatdiversityjurisdictionis not considered indicative of fraudulent joindAbels

v. State Farm Fire & Cas. GC@.70 F.2d 26, 31 (3d Cir. 1985).

While the standardor evaluating whether Plaintiff has a good faith intention to pursue his
claims against Bresliis somewhat amorphous, several analogous cases provide guieigaickng

its application



In Gibboni v. Hyatt Corp.No. 162629,2011 WL 1045047(E.D. Pa. Mar. 222011) the

plaintiff slipped and fell in his hotel roonid. at *1. Along with the Hyatt Hotelthe gaintiff sued
his wife, Bernadette Gibbonfor “obscur[ind his view of the slippery condition” and “fail[ifigo
alert him to the dangerous conditiond. at *1. Defendants alleged that Gibboni was fraudulently
joined to defeat diversityld. at *2. After finding thathe plaintiff had a colorable claim of negligence
against Gibboni, the court addressieeHyatt defendants’ assertion that fhlaintiff hadnot shown
a real intention to prosecute the claim against lterat *3-4. The defendants set forth a number of
factsin an attempt to establish that Gibboni was not being treated like a defendalinoc (a)
Gibboni was the wife of the plaintiff and was actively involved in seeking and hiring thefpaint
counsel; (b) she was present at meetings between the plaintiff and his attormegfiezvehe was
sued; (c)Gibbonihad no assets separate from plaintiff; (d) Gibboni failed to answer the complai
for eleven months, yet the plaintiff never sought a default judgment; (e) Gibboni was notyproper
served with various pleadings and correspondence for the first yeagatidit; and (f) the plaintiff
did not serve any written discovery requests on Gibbighiat *5.

Despite these factshe court was not persuaded that Hywtl met theneavy burden of
persuasion to shothe plaintiff'slack of a good faith intentioto prosecute the case agai@#bboni.
Id. The courtconcludedhat “the fact that Plaintiff believd&ibboni] to be at fault, named her as a
defendant and is pursuing an award against her under insurance policy all shomtengah to
prosecute the case against held? Resolving all doubts in favor of remand, the court declined to
conclude that the plaintiff had no real intent to prosecute the action against Gibboni.

Likewise, in _Lopez v. Home Depot, In&o. 081020,2008 WL 2856393 (E.D. Pa. July 22,

2008) the plaintifs brought a negligence claim against a Home Depot store amohi$iverse store
managebased on an injury one of tpiaintiffs sustained while in the stortd. at *1. The defendants

argued that plaintiffs had “no evidence, or reason to believe [the manager], indwidaaled or

10



contributed to the alleged accidentd. at *4. The court rejected this argument finding ttiee fact
thatthis defendant waa manager at the Home Depot store where the injury occurred “provide[d] a
reasonable basis for plaintiffs to suppose that [the manager] owed a duty tf ttee plaintiffs, and

that [plaintiffs] injury may have been caused by a breach of this duty.’at *4. The court also
found no indicia of fraudulent joinder resulting from plaintiffs’ limited amount of disgoseected

to the store manageld. at *5.

Finally, in Gaynor v. Marriott Hotel Servs., Indlo. 133607, 2013 WL 4079652, at *6 (E.D.

Pa. Aug. 13, 2013), the plaintiff fell on a sidewalk adjacent to the Marriott Residence Inn in
Philadelphia and commenceadstate couraction, by way of a writ of summons, alleging failure to
maintain, repair, and/or warn about the unsafe sidevdllat *1. The plaintiff sought preomplaint
discovery, during which she inquired as to the name and addresshotélisgeneral manager, and
specifically requested the state in which the manager resitted. The plaintiff then filed her
complaint naming botthe hotel and the general manaddr. The defendants argued thia¢ plaintiff

did not have a good faith intention to prosecute the action against the mbeegese(a) if the
plaintiff truly intended to prosecute her claims against the managewaheé have included him,
even if only by title, in her writ of summons, and (b) the pre-complaint discovery spigifiought

the state in which the manager resided, even after defense counsel slyeadidakd her that she
could contact the manager through defense couitedt *6. Thecourt found that it could “discern

no lack of good faith in Plaintiff's actions.1d. It noted thatthe plaintiff had “demonstrated her
actual intention to prosecute this action against [the manager] by serving him v@ibntipdaint, on

May 31, 2013, by handing a copy of the Complaint to the Human Resource Manager at 1201 Market

Street.” Id.

11



Guided by this jurisprudencewiill consider Defendaritarguments and evidence allegedly
reflecting Plaintiffs lack ofgood faith intentiorio prosecute the action against Defendant Breslin
e Defendant Breslin was not working at the BJ’s store on the date of the allegedtincide
e No pre-suit discovery was served to BJ's regarding Mr. Breslin.
e No discoverywasserved on Mr. Breslin in the twentliree days between when the suit was
filed in state court on June 7, 2019, and when it was removed to federal court on July 10,

2019.

e No discoverywasserved on Mr. Breslin since the case was removed to federal court on July
10, 2019.

¢ Plaintiff has noiced the depositions of several BJ's reprdaéimes but has not yet noticed
Mr. Breslins deposition.

¢ Plaintiff noticad the deposition of a “Corporate Designee” most knowledgeable with respect
to the “supervision and management” of the BJ’'s Club where the accident occurred.

e To date, Plaintiff has not served Breslin with a deposition notice, discovemyquest for
admissions.

| do not find thathese facts meet Defendartigavy burden of establisig that Plaintifflacks

agood faith intention to proceed against Bre$liRlaintiff filed this case in state court against both

3 Defendants argue that Plaintiff’'s opposition does not “aver, set forth anywhake any
arguments or submit any evidence to support the action against Defendant’Bigatiadon that,
the BJ's Defendants aske to considertheir argument under thsecondprong of Boyer to be
“unopposed, and granted.” (Defs.” Reply Br. 3.)

Defendants’ argument is mistaken on two levels. First, Plaintiff has no burden to come
forward with evidence showing her intent to pursue an action against Def@rdahn. Plaintiff
haspled a cause of action against Breslin in the Complaint, meaninDéfexidants bear the burden
of producing evidence that negates the presumed good faith intent behind that cause oBaetion.
Lopez 2008 WL 2856393, at *4Semnd, as noted above, the issue of fraudulent joinder implicates
this Court’s independent duty to consider whether sulpjtter jurisdiction exists here. A motion
to find fraudulent joinder cannot simply be granted as unopposed.

4 In support of their position, Defendants cite to In re Zoloft (Sertraline Hydregg)d?rodicts
Liability Litigation, 257 F. Supp. 3d 717 (E.D. Pa. 2017). In that case, Plaintiffs brought suit against
Pfizer, Inc. and McKesson, Inc. alleging various state law negligéype claims as a result of
injuries received by taking the drug Zoloftd. at 718. Defendants argued that McKesson was
fraudulently joined to defeat diversity. Although the court found that the claim adéckesson

was colorable, it determined that the history ofdbaeralZoloft litigation demonstrated that the
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BJ's and Breslin. The Complainets forth specific allegations about Breslin’'s actions that
purportedly gve rise to his liability. Following removal, Defendaatdmitted a lettein support of
a proposed Rule 12(b)(6) Motion, positing that, because Defendant Breslin was not workang at t
BJ’'s store on the date of the incident, he was not subject to any cognizable rdialmadabeen
fraudulently joined to defeat diversity. Plaingfifirmatively opposed the proposed motion. On July
30, 2019, | held a telephone conference with theigsarat which time | discussed the relevant
Pennsylvania law, identified several analogous cases, and asked that Plaintiffal detersnine
whether this law required him to dismiss the claims against Mr. BreBynway of an August 12,
2019 letter, Rintiff's counselre-emphasizedhat, upon review of the identified cases, he remained
confident that there was a sustainable, independent claim against Defereddintand that Plaintiff
intended to pursue that clainthereafter, | directed the Defeartts to file their motion to dismiss.
While Haintiff may not have yet served any discovery on Breslin, | note that his status in the
case hasemainedenuous in light of the pending motion, meaning that discovery on Bieslot
necessarilyproper athis time Moreover, this matter has yet to proceed to a Rule 16 scheduling
conferenceand, as suchg formal discovery period has not even begun. Finally, Plaintiff's request
for a Rule 30(b)(6) deposition of a corporate designee knowledgeable with respect ipdneisson

and management” of the BJ’'s where the accident occurasiopposed to simply noticing Breslin’s

plaintiffs had no intention to pursue their claims against McKeskbrat 720. The court noted that

it had “been made aware of no instance in which any of the num&aa#f plaintiffs have
propounded meaningful discovery on McKesson in either state or federal court, even though some
cases have gone to triald. This failure to seek discovery includiether cases brought by Plaintiffs’
counsel.ld. Given that history, the court found that “[t]he lack of discovery requests directed towards
McKesson casts doubt on Plaintiffs’ intent to pursue claims against McKedslon.”

Zoloft is inapposite her In Zoloft, the court recognized that that plaintiff's generalized
complaint alleged a “vague but plausible causal chain of events that could expose McKesson to
liability.” Id. However thelengthyhistory of the otheEZoloft cases, including others brought by the
same counsel, showed an absence of good faith intent to pursue a claim against McRgsson.
contrast here, there is no such history to clearly indicate bad faith on the parhtffP Indeed, at
this juncture, Plaintiff has consistenttienonstrated an intend pursue a claim against Breslin.
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deposition—doedittle to undermine Plaintiff's intent to recover damages against Breslin for
negligent supervision and training.

In short, | cannot clearly discern a lack of good faith in Plaintiff's actidssiemoval statutes
are to be strictly construed against removal and all doubts are to be resolved in favoarud,rl
cannot find that Breslin was fraudulently joined.

IV.  CONCLUSION

In light of the foregoing, | will deny Defendants’ Motion to Dismiss and/or for a finding of
fraudulent joinder. As complete diversity does not exist among the parties, Imalhdethe case to
the Court of Common Pleas for Philadelphia County.

An appropriate Order follows.
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