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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GEORGE SMITH : CIVIL ACTION
V.
SOUTHEAST DELCO SCHOOL DIST. NO. 19-3150

MEMORANDUM

CAROL SANDRA MOORE WELLS
UNITED STATES MAGISTRATE JUDGE June 19, 2020

l. BACKGROUND
In this case, George Smith (“Plaintiff”) alleges that his empldy@n 2012 to 2018,
Defendant Southeast Delco School District, subjected him to workplace dmdtion and
retaliation startingon May 17, 2018 because of a combination of his race and his religieusly
motivated desire to pray early in the morning while on dathis workplace. As is customary,
Plaintiff's First Amended Complain{*FAC”) lists his factual allegations; one sectionthe
Factual Summaryand then does not repeadrbatimall of the allegations in each count of the
FAC; instead, for each count, he incorporates by reference all prior paragraphs e@athagl
Defendantdispleased with and critical #faintiff’'s pleadingstyle, hasfileda motionto dismiss
all counts of the FAC. This court, able to track Plaintiff's allegatidings that Plaintiff has
adequately pleadedll of his clains. Hence,Defendant'smotion to dismiss is denied and
Defendant shall answer the First Amended Complaint.
. MOTION TO DISMISS STANDARD
As explained by the Third Circuit
For purposes of reviewing a motion to dismiss umtide 12(b)(6),
we are “required to accept as true all allegationthencomplaint

and all reasonable inferences that can be drawn from them after
construing them in the light most favorable to the nonmovant.”
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Foglia v. Renal Ventures Mgnt., LLC, 754 F.3d 153, 154 n. (Bd

Cir. 2014)(quotation marks and citation omitted). However, we

disregard legal conclusions and recitals of the elements of a cause

of action supported by mere conclusory statemeStstiago v.

Warminster Twp., 629 F.3d 121, 1283d Cir. 2010)(citation

omitted). “In decidinga Rule 12(b)(6)motion, a court must

consider only the complaint, exhibits attached to the complaint,

matters of public record, as well as undisputedly authentic

documents if the cont@inant's claims are based upon these

documents.”Mayer v. Belichick, 605 F.3d 223, 23(Bd Cir. 2010).
Davisv. Wells Fargo, 824 F.3d 333, 341 (3d Cir. 2016). The court must determine if Plaintiff's
claims are facially plausible.e., the plaintiff has pleaded sufficient facts to allow the court to draw
the reasonable inference that the defendant is liable on the basis al\dgrathana v. Federal
Bureau of Prisons, 934 F.3d 368, 372 (3d Cir. 2019) (adaus omitted). Whether a claim is
plausible is distinct from wheth#re paintiff can make g@rima facie case the latter inquiry is not
appropriate at the pleading stage of litigati@onnelly v. Lane Const. Corp., 809 F.3d 780, 788-
89 (3d Cir. 2016). Indeed, a case may not be dismissed, under Rule 1Xim)(8Yy, because it
appearanlikely thatthe plaintiff will be able to prove his allegations or prevail on the mdiits.
at790-91 (citingPhillips v. Cty. of Allegheny, 515 F.3d 224, 231 (3d Cir. 2008)).

[Il.  DISCUSSION
A. Factual Allegations
Plaintiff is an AfricanAmericanand practicing Christian. FAC at Ble commencedork

for Defendant in January 2012 arfior most of his tenureserved as Public Safety Officerld.
at 3. Plaintiff alleges that he was qualified for the jolol At all times relevantPlaintiff had a
second job, which Defendant had knowled§@nd approved.ld. On May 17, 2018, Plaintiff
was praying at work; employees of other religions who were not Afecaarican were allowed

to prayat work Id. at 4. On thisday, Plaintiff was confronted by a supervisor, who tofd not

to pray at work.ld. Plaintiff believed hisupervisor’'s order constituted harassment based on his
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religion and raceld. Therefore, the next day, May 18, 2018, Plairftifd a written complaint
with Defendant about religious and racial discriminatitoh. On June 4, 2018, Plaintiff requested
that Defendant accomrdate his request to pray at wpldecause of his sincere belief that his
religion required him to pray at work, which he told Defendalt. Following this request,
Plaintiff followed up with Defendargeveral tims, but received no respondel.

On June 22, 2018Defendantdemoted Plaintiff to the position of hall monitor; this
demotion changed Plaintiff's job title and job duties. FAC at 4. On June 26, RéfEhdant
disciplined Plaintiffoased upomventsthat had occurred before his Mag, 2018 complaint of
racial and religious discrimination; Plaintiff had nepeeviouslybeendisciplined by Defendant
Id. After June 26, 201&laintiff’'s supervisordegan to harass Plaintiff by disparaging his work
and aggressively monitoring him.d. Plaintiff still was not allowed to pray at work, which
impeded his exercise of his religion; employees of other religions and othewexeesllowed to
pray at workduring this time Id. at 5.

On August 23, 2018, DefendantormedPlaintiff that his work schedule was changiog
a time thawould prevent Plaintiff from working at his second job. FAC atPaintiff alleges
that Defendant had no businestated reasoto shift his schedule, but rathetid so to retaliate
against him.Id. Plaintiff informed Defendant that he thought the schedule change was retaliatory
yet Defendant continued to harass Plaintiffl. Plaintiff believes thaDefendant’'smanagement
level empbyeesknewdirectly or had constructive knowledge of the harassment Plaintiff suffered.
Id. Finally, on September 20, 2018, Plaintiff was constructively discharged from employchent.
As a result of Defendant’s actions, Plaintiff endured emotional pain and suffédirag 8.

B. CountsOne and Two

Counts One and Twallege that Defendant, through its employees, took adverse



employment actions agairBlaintiff after he complained of discrimination; these actions violated
Title VII of the Civil Right Act of 1964 and the Pennsylvania Human Relations Act (“PHRA”").
FAC at5-6. The adverse employment actions included demoting, harassing, disciplining and
construdively terminating him.ld. These claims are welleaded in the FAC.

In order to make out a retaliation claim under Title VIl and the PHR¥® plaintiff must
prove: (1) that he engaged in a protected activity; (2) that he was subject to adversbadttie
employer; and (3) that there is a causal connection between the proteotdy aond the
employer’'sadverse actionConnelly, 809 F.3d at 789 (citinGharlton v. Paramus Bd. of Educ.,

25 F.3d 194, 201 (3d Cir. 1994)). At this stage, of colrkEntiff need not prove his cadee
needonly allege facts to make his claims plausiiéammana, 934 F.3d at 372He has.Plaintiff
alleges that he madedsscrimination complainto his employer and tried to exercise his religion
by praying on the job, during work hours. After engaging imphotectedconduct (complaining

to his employer about racial and religious discriminaéi@®intiff alleges that he suffered adverse
employment consequences, including demotion, harassntkstipline and constructive
discharge.He furtheralleges that Defendant imposadverse consequences upon him, because
he had complained about discrimination arsldesireto pray on the job, during work hours.

Defendant faults Plaintiff forat disclosing the names gpecificemployeesvhoallegedly
made Plaintiff's work life miserableDef.’s Br. in Support of Mot. to Dismiss (“Def. Bj.at 7,

9, 10. However, thatomissioncan be cured by discovery aridefendant knows any of the

relevanthamesandmentioredthemthroughout itdiling. Seeid. at3 n.3 9 n.4(Director of Human

1 Title VII and PHRA claims are analyzed in an identical fashigee Connelly, 809 F.3d a791n.9 (citingKrouse

v. Am. Serilizer Co., 126 F.3d494, 500(3d Cir. 199)).

2 Protected activity includes complainingdne’semployer aboutliscriminationbased on race, color, religiosex,

or national origin Connelly, 809 F.3d af92n.10 (citingSaglev. City of Clarion, 435 F.3d 262, 268 (3diC2006)).
Since Plaintiff complained to Defendant about being discriminated againdtdrabeth his race and religion, he has
alleged that he engaged in protected activity.
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Resources, Brian WilsorEd.M), 8 (Mr. Whitman), 11 (Michael Hoovefthe high schod
assistant principal] 17 (Mr. Robinsorithe high schod$ principal]). Defendant also complains
that Plaintiffcannot prove that he was demoted and constructively dischabgédBr. at11-13.
However,whether Plaintiff can ultimately prove hitaims,is not aproper reasoto dismiss the
FAC. See Connelly, 809 F.3d a790-91. Hence, Defendant’s motion to dismiss counts one and
two of the FAC is denied.
C. Counts Three and Four

In counts three and four, Plaintiff alleges that Defendant, through its employeesgdviolate
Title VIl and the PHRA by discriminating against him for attemptmgxercise his righb freely
exercise his religion by praying at work, during work hoarsl for requestingoefendant
accommodag Plaintiff's requesto doso. FAC at6-7. The adverse employment actions included
demoting, harassing, disciplining and constructively terminating hdimDefendantounters that
Plaintiff has failed to adequately plead Title VIl and PHA discrimination. DefaB4-21. T
the contraryPlaintiff has adequately pleadt#tese claims

Title VII (and the PHRA) prohibit an employer from discriminating against an emgploye
because dthe employee’s race, color or religion (religion includes religious pragtiées.O.C.
v Abercrombie & Fitch Sores, Inc.,, 575 U.S. 768, ,3b S. Ct. 20282032 (2015). Herein,
Plaintiff alleges that he,naAfrican-American Christian, asked Defendant, his employer, for
permission to pray during work hours at the work site. He also alleges that other eénplbype
were notAfrican-Americars or Christians were allowed to pray on site during work hours
Furthemore Plaintiff alleges that he was told by one of his supervisopse of Defendant’s
employees-not to pray at work.Theseallegationsadequatelyplead Title VIlandPHRA clains

for religious and racbased discrimination. Therefof2efendant’smotionto dismiss counts three



andfour of the FACis denied.
D. Counts Fiveand Six

Plaintiff next alleges that Defendarreated a hostile work environment for him based on
his religion. FAC at7. Defendant contends tHakaintiff has failed to adequately plead this claim
Def. Br. at 21-26.The court disagrees becal®aintiff has pleaded a plausible claim.

The elementsf Plaintiff's claim are: (1) the employee suffemsentional discrimination
because of his religion, (2he discrimination was seveoe? pervasive, (3the discrimination
detrimentally affected the employee, (4) the discrimination would detrimentadlyt afeasonable
personlike the plaintiff and (5)the existence ofespondeat superior liability. See Moody v.
Atlantic City Bd. of Educ., 870 F.3d 206, 213 (3d Cir. 201(¢jtation omitted) Plaintiff need not
establish gorima facie case, simply plead a plausible clainConnelly, 809 F.3d at 7889.
Plaintiff has pleaded a plausible claim.

Plaintiff alleges that: he asked to pray at work duringcwwmurs; he was ordered not to
pray at work— according toDefendant, te persorgiving the order was the school’s principal,
Plaintiff requested an accommodation to pray at work during work hours; despite the order directed
at him, other employeeswho were not Christians and nafrican-American— wereallowed to
pray at work, during work hours; as a result of Defendant’s conduct, Pléatttéimotional pain
and suffering.

Plaintiff's allegations address each component oafiopriate test. Plaintiff allegthat

he was subjected teligiousdiscrimination (perhaps also racdiscriminatior) because he was

3 Defendant argues that Plaintiff must plead that the discrimination was iperaasl egular. See Def. Br. at 23.
However, the Third Circuit has clarified that, despite inconsistency in its owadeethat would suggest Defendant
is correct that is not theproperstandard Castleberry v. STl Group, 863 F3d 259, 2684 (3d Cir. 2017). Instead,
U.S. Supreme Court precedent establishes tipddiatiff need only plead that the discrimination was pervasive
severe.ld. at 264(citing, inter alia, Pa. State Police v. Suders, 542 U.S. 129, 133 (2004)).
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ordered not pray while on the job, during work hours, yet othe#so were not Chriséinand nad
African-American— were allowed to do soThis invidiousdiscriminationcontinuedfrom May
17, 2018 until Plaintiff stopped working in September 2@b8 would be perceived by all who
worked with Plaintiff hence, it could be viewed as pervasiee Castleberry v. STl Group, 863
F3d 259, 265-643d Cir. 2017). Plaintiff alleges that Defendant@discrimination causetliim
emotional pain and #ering and a reasonabfghristiansubjected to thigwidiousdiscrimination
would certainlysuffer,i.e., be adversely affected by it. Finally, since the persons imposing the
discrimination on Plaintifivere his supervisors, there appears toeggondeat superior liability.
See Moody, 870 F.3d at 216 (citingance v. Ball Sate Univ., 133 S. Ct. 2434, 244@2013)).
Accordingly, Defendant’amotion to dismiss counts five and six of the FAC is denied.
E. Count Seven

In count seven, Plaintiff seeks hold Defendant liable for violation of 42 U.S.C. § 1981,
which bars racial discrimination iforming contracts, includingmployment. FAC at 78.
Defendantmovesto dismiss this claimpn the gound that Plaintiff has failed to plead that
Defendant’'s employeesPlaintiff’'s supervisors- acted pursuant to a policy, custom or practice,
which is required to hold a local governmental entity liable under §; I¥&&ndantlso argues
that respondeat superior liability does not exist for 8 1981 actions, which, essentialya
restatement of its first argumeref. Br. at26-29. This court finds that Plaintiff has pleaded the
requisite polig, custom or practice.

Defendant is correct that § 1981 does not impose liability on a local governmental entity
based upomrespondeat superior principles; instead, such an entity will only bable if the
Defendant’s acts flowed from a policy, custom or practigtt v. Dallas Independent Sch. Dist.,

491 U.S.701, 731-36(1989). However, athis stage in the ligation, Plaintiff must merely plead



that his supervisgracted pursuant to a policyygtom or practice when they discriminated against
him based on his race, he need not maeraa facie case see Connelly, 809 F.3d at 7889, or
prove that they did.Plaintiff explicitly pleads that his supervisor’s discriminatory actions were
carried ait pursuant ta policy, custom or practice. FAC &@t8 Whether there was such a
liability -triggering policy,custom or practicas a question of law, not fact, which this court must
decide befor@laintiff's 8§ 1981 claintan be submitted to the juryett, 491 U.S. at 737Hence,
at this stage, all Plaintiff can do is plead that such a lialmlitysing policy, custom or practice
existed. Since he hd3efendant’smotion to dismiss count seven is denied.
F. Count Eight
Count eight alleges th@eferdant’s conduct interfered wittandconstituted retaliation
against,Plaintiff’'s exercise of his First Amendment right to practice his religion. FAC at 8.
Defendant assertbatPlaintiff has failed to plead that Defendant interfered with Plaintiff's ability
to pray at any time during the work-daef. Br. at 29-30. Defendant’s assertionrsorrect
Plaintiff haspleaded that, on May712018, a supervisarderedhim not to pray while at
work. FAC at4. Later, Plaintiffformdly requestedn accommodation to be allowed to pray at
work; this request was not grantélgerefore Plaintiff nolonger couldoray at work FAC at4-5.
Plaintiff has pleaded sufficient factsglausibly claimthat Defendant preventedimfrom praying
at workby ordering him not to do so and not actippn Plaintiff's request for an accommodation
to pray at work.Hence,Defendant’s motion to dismiss count eight is denied.

An implementing Order follows.



