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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KAREN HEPP,
Plaintiff
CIVIL ACTION
V.
NO. 194034JIMY
FACEBOOK, INC., ET AL. ,
Defendants
MEMORAND UM
YOUNGE, J. AUGUST _3, 2020

l. INTRODUCTION

This case arises out of an allegedly unauthorized photograph of Plaintiff Karen Hepp,
which wascaptured by a security camera in a New York City convenience store andaten
posted by third-party users on several websites and social media platforms, indlativfg t
Defendant WGCZS.R.O. (WGCZ’). (See generallyAm. Compl., ECF No. 50.) Plaintiff
asserts that she is a public figure who has suffered harm from the unlawfoiidetsen and
publication of her imagand accordingly, she asserts claims against W@ alleged violation
of her common law and statutory right of publicity.

Presentlybeforethe Courtis WGCZ'’s Motion to Dismissthe AmendedComplaint.
(WGCZ Mot., ECFNo. 77.) WGCZ argueghatit should bedismissedrom this actionbasedon
alack of personajurisdiction. (d.at1.) In responséo WGCZ's Motion, Plaintiff filed an
Oppositionanda CrossMotion to Amendthe Complainto Add a Countfor Successok.iability
andto Add aParty. (Pl.’s Opp/CrossMot., ECFNo. 83.) Plaintiff's CrossMotion seekgo add
asan additionatlefendanainentity named\NKL AssociatesS.R.O.(“NKL”) , which Plaintiff

contendss asuccessocompanyto WGCZ (Id.; seealsoPl.’s Opp./Cross-MotMem. 2, ECF
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No. 83-6.) For thereasonghatfollow, WGCZ’s Motion will be grantedPlaintiff’'s Cross
Motion to Amendwill be deniedandPlaintiff’'s Complaintwill bedismissed.
Il. BACKGROUND

A. Factual Background!

Plaintiff is a newscaster who has worked for the Philadelphia-based Fox & $caemw
since November 2010. (Am. Compl3Y.) She “is a canchor of the 4 am to 6 am hours of
‘Good Day Philadelphia,” a morning news program, and joins the set as co-host for the final hour
of the show from 9 am to 10 am.Td({ 38.) Prior to working at Fox 29, Plaintiff worked for
other news organizations in New York City, Philadelphia, and Connecticuf]139-41.)

Plaintiff alleges that “[g}proximately two years ago, [she] discovered through her co-
workers and managers, that, without her consent, a photograph of her taken by a secusaty camer
in a convenience store in New York City was being used in online advertisementstite ere
dysfunction and dating websites.1d.(143.) Plaintiff further alleges that she “was unaware that
her photograph had been taken” in the store, that she “does not know the identity or the location
of the store or how her photograph was secured,” and thahakeihce learned that the
photograph has appeared illegally on many other websitks.1(44-45.) The Amended
Complaint also references and attaches as exhibits images and internet adtiteesesbsites
on which her image appearedd.{[146-48, Exs. L-P.)Plaintiff alleges that the unauthorized
dissemination of her image has negatively impaberdimage/brand on social media sites” and

her “social media ranking” on sites such as Instagram and Twigee i 1151-55.) Plaintiff

! The factual allegations in the Amended Complaint are accepted as true anaecbinstine
light most favorable to Plaintiff as the non-moving pamyCarlo v. St. Mary Hosp 530 F.3d 255, 262-
63 (3d Cir. 2008).
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alleges that “Defendants’ actions with respect to [her] image have caused setoas)gnt and
irreparable harm” to “Plaintiff’'s reputation, brand and imaged. { 64, 71

With regard to moving Defendant WGCRIlaintiff alleges that it “is a limited liability
company existing under the laws of the Czech Republid.”f(34.) Plaintiff alleges that
WGCZ “owns and operates ‘XNXX.com,” a popular adult-oriented website featuring
pornographic materials.”ld.  35.) Plaintiff alleges that her photo “was featured on<iN&X
sitein the'milf’ gallery 44/46andcanbeeasilydownloaded. The XNXX siteurl addresss:
https://multi.xnxx.com/gallery/1116129/a34b/milf_gallery 44 Z6(1d. § 50,Ex. P.) Review
of Exhibit PindicatesthatthePlaintiff’'s photograplwasposted orKNXX.com by athird party

or parties (Id. Ex P.) Specifically,Exhibit Pstates “Photos uploaded to: xnxx.confiorum by

endzeitH- NylonLuver - DebbyLynn - Ginger Snap - easytiger51111(d.) Thescreenshot

depictedn Exhibit Pis undatedandcontains nothingo establishvhenit wasuploadedo
XNXX.com. (Id.) Moreover, Plaintiff does not allege, either in her Amended Complaint or in
her Opposition and Cross-Motion to Amend, that WGCZ or NKL authored, created, or
developed the photograph of Plainttift is the subject of this lawsuifSee generallyAm.
Compl; see alsd’l.’s Opp./Cross-Mot. Mem. at 6 (stating that WGCZ “pages] an interactive
pornographic website thatlows users to downloaatillions of pornographic images and
videos. . . .” (emphasis addedl).)

B. Procedural History

Plaintiff filed this action on September 4, 2019, asserting in her origomablaint

claims against Facebodkc.; Imgur,Inc.; Reddit,Inc.; Giphy, Inc.;WGCZ, and Does 1-10, for

2The Amended Complaint alleges tHatilf” is “a derogatory and degrading slang acronym that
refers to a sexually attractive woman with young children.” (Am. Comgl. )
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violation of 42 Pa. Stat. and Cons. Stat. Ann. § 8316 (Count I), and under the Pennsylvania
common law right of publicity (Count 1. (Compl., ECF No. 1.) Subsequently, Defendants
Imgur, Giphy, Reddit, and Facebook filed motions to dismiss the Compl&eeECF Nos. 29,
45, 46, 47.) When the motions to dismiss the original Complaint were filed, Plaintiff had not yet
demonstrated proof of service of the ComplainBCZ (SeeECF Nos. 34, 43.) Plaintiff
later effected servicen WGCZ pursuant to the Hague Convention, &&CZ’s counsel
executed a waiver of serviceSgeECF Nos. 52, 68.)

On February 18, 2020, while the other Defendamtstions to dismiss the original
Complaint were pending, Plaintiff filed her Amended Complaint, again assedings@gainst
all of the above-noted Defendants under 42 Pa. Stat. and Cons. Stat. Ann. § 8316 (Count I), and
the Pennsylvania common law right of publicity (Count I3e¢ generalbAm. Compl.)
Accordingly, the Court dismissed the motions to dismiss the original Complaint as 18eet. (
ECF No. 51.) On March 3, 2020, Defendants Imgur, Reddit, Giphy, and Facebookdiledsm
to dismiss the Amended Complaint. (ECF Nos. 53-56.) Subsequently, Plaintiff voluntarily
dismissed her claims against Giphy with prejudice pursuant to Federal Rule d?Goeldure
41(a)(1YA)(1). (ECF No. 74.)0OnJune 5, 2020, the Coussueda MemorandunandOrder
granting the motiont dismissfiled by Facebook, ImgugndReddit,anddismissingPlaintiff’s
actionasto thoseDefendantsvith prejudice. (6/5/20Mem.,ECFNo. 81; 6/5/200rder,ECFNo.

82.) In grantingthesemotionsto dismiss,the Courtconcludedhat Facebook, ImguandReddit

3 Plaintiff alleges that the Doe Defendants are “the owners and operattiheofvebsites and/or
media outletstwho either performed the acts alleged, “acted as agents, principals, attegreptoyees,
or representatives of the other Defendants,” or “otherwise participatbd acts alleged with the other
Defendants.” (Am. Compl. §6.) Plaintiff has not yetdentified or served the Doe Defendants.
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areentitledto immunity from Plaintiff's claimspursuanto Section230(c) of the
Communication®ecencyAct (“CDA”), 47U.S.C.8 230(c). $ee6/5/20Mem.at 2, 8-10.)

Shortlybeforethe Courissuedts June 5, 2020 MemoranduendOrder, WGCZ filed
the Motionto Dismissthatis currentlybeforethe Court. $eeWGCZ Mot.) Plaintiff filed her
OppositionandCrossMotion on June 11, 2020, and, on June 18, 2028CZ filed aReplyin
support ofits Motion andOppositionto Plaintiff's CrossMotion. (ECFNo. 84.)
II. LEGAL STANDARDS

A. PersonalJurisdiction Under Rule 12(b)(2)

In reviewingamotionto dismissfor lack of personajurisdictionunderFederalRule of
Civil Procedurd 2(b)(2),a court‘'mustacceptall of theplaintiff’s allegationsastrueand
construe disputefhctsin favor of the plaintiff.” Pinkerv. RocheHoldings Ltd, 292 F.3d 361,
368(3d Cir. 2002). If noevidentiaryhearingis held on themotionto dismiss,theplaintiff need
only makeaprima facie showing of personalirisdiction. Miller Yacht Sales, Incv, Smith 384
F.3d 93, 913d Cir. 2004). Aplaintiff hasthe burderio establisH'with reasonablgarticularity
sufficientcontactdetweenhe defendardndtheforum state.” Mellon Bank(East)PSFS Nat.
Ass’nv. Farino, 960F.2d 1217, 12233d Cir. 1992);seealsoActionMfg. Co.v. Simon
WreckingCo, 375F. Supp. 2d 411, 41¢.D. Pa.2005) A plaintiff satisfies thigorima
facie standard by presenting facts that, if true, would permit the court to exercise persona
jurisdiction over defendant.).

However,whenadefendanthallengescourt’s personajurisdiction, theplaintiff must
thenestablishts existence.O’Connor v. Sandy Landotel Co, 496 F.3d 312, 31@&d Cir.
2007). Theplaintiff meetsthis burden by‘establishingwith reasonabl@articularitysufficient

contactdetweenthe defendarindtheforum stateto supporjurisdiction” ProvidentNat'l
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Bankv. California Fed.Sav. & LoamAssa., 819 F.2d 434, 43(@Bd Cir. 1987). Theplaintiff
may not“rely on thebarepleadings alonan orderto withstandadefendant’s . .motionto
dismiss”for lack of personajurisdiction Time Share Vacation Cluf. Atl. Resorts)td., 735
F.2d 61, 66 n.93d Cir. 1984). hsteadthe“plaintiff must respongith actualproofs, noimere
allegations.” Id.

A federal courentertaining a suit must possess one of two forms of personal jurisdiction
over each defendant. The fifetm, known as specific jurisdictiomequires that the plaintif§
claim arise from the defendéntontacts with the forum in which the court sik$elicopteios
Nacionales de Colombia, S.A. v. Hal66 U.S. 408, 413-14 (1984). In contrast, the court may
exercise general jurisdiction over a defendant who possesses systematic andegsintacts
with the forum regardless of whether flaintiff’ s claim derives from the defendaninforum
activities. Id. at 415 n.9see alsaMarten v. Godwin499 F.3d 290, 296 (3d 2007yhe court
must determine whether to exercise either form of jurisdiction in light dfekeionship among
the cefendant, the forum, and the litigatibriHelicopteios, 466 U.S. at 414.

“[S]pecifc jurisdictionexistswhentheclaim arisesfrom or relatesto conduct purposely
directedat theforum state.” Marten, 499 F.3dat 296. Determining whether specific jurisdiction
exists involves a three-part inquir@’Connor, 496 F.3d at 317. First, the defendant must have
“purposefully directed’ his activities” at the forunBurger King Corp. v. Rudzewic71 U.S.
462 (1985). Second, the plaintgftlaim must “arise out of or relate to” at least one of those
specific activities.Helicoptes 466 U.S. at 414. Third, courts may consider additional factors
to ensure that the assertion of jurisdiction otherwise “comport[s] with ‘fayr gghd substantial
justice.” Burger King 471 U.S. at 476. “There must be a ‘deliberate targeting of thmfo

and ‘contacts with a state’s citizens that take place outside the state pweposeful contacts
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with the state itself! Lutzv. Rakuten|nc., 376F. Supp. 3d 455, 463-4G%£.D. Pa.2019)
(quotingO’Connor, 496 F.3cat317). “Moreover, ‘the defendant must have purposefully
avail[ed] itself of the privilege of conducting activities within the forumd: at 464 (quoting
O’Connor, 496 F.3d at 317 (alteration in original)).

In cases wherthe alleged wrongdoing sounds in tort, the personal jurisdiction inquiry
employs an effects test to determine whether purposeful direction eRatter v. Jones465
U.S. 783 (1984). Under this test, personal jurisdiction can be based on: (1) toriatéort;

(2) expressly aimed at the forum state; (3) causing harm, the brunt of whictereduf and
which the defendant knows is likely to be sufferedn-the forum stateSee IMO Indus.,Inc.,

v. KiekertAG, 155 F.3d 254, 265-268d Cir. 1998);Lutz 376 F. Supp. 3d at 466. Only if the
“expressly aimed” element of the effects test is met doesoilng need to consider the other two
elements.Marten, 499 F.3d at 297.

B. Leave to Amend Under Rulel5(a)

The Plaintiff moves to amend her Amended Complaint under Federal Rule of Civil
Procedure 15(ajvhich states that “leave [to amend a pleading] shall be freely given when
justices so requires.” Federal Rule of Civil Procedure 15(a) has been i@ oréberally
allow for the amendment of pleadings when justice so requires; however, this privilege is
unfettered.Fomanv. Davis 371 U.S. 178, 182 (1962)nder certain circumstances, the denial
of a motion to amend is appropriatédams v. Gould, Inc739 F.2d 858, 864 (3d Cir. 1984).
“Among the grounds that could justify a denial of leave to amend are undue delay, bad faith,
dilatory motive, prejudice, and futility.Tn re Burlington Coat Factory Setitig., 114 F.3d
1410, 1434 (3d Cir. 1997)n “assessingfutility,” thedistrict courtappliesthesamestandardf

legalsufficiency” usedin 12(b)(6) motions.ld. Accordingly, thecourt must“acceptastrueall
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thefactsallegedin thecomplaintandall reasonablénferencegshatcanbedrawnfrom them,”
anddeny amotionto amendonly “whereit is certainthatnorelief could begrantedunderany
setof factsthat could be proved.Markowitzv. Northeast Land Cp906 F.2d 100, 10@d Cir.
1990).
V. DISCUSSION

A. The Court Lacks PersonalJurisdiction Over WGCZ#

1. TheParties’ Arguments

As a thresholdnatter, WGCZ argueghatit is notsubjectto specificjurisdictionbecause
it did notown or operatethe XNXX.com websitewhenthe offending photograph eflaintiff was
displayed orthatsite. (WGCZ Mem.at7.) Puttingownership of thevebsiteto oneside,
WGCZ alsocontendghat specificjurisdictionis lackingbecause:(1) Plaintiff hasnotalleged
thatWGCZ committedanyactsaimedor purposehdirectedto Pennsylvania(2) Plaintiff has
not allegedthatherclaimsariseout of orrelateto WGCZ's contactswith Pennsylvaniaand(3)
exercisingurisdictionoverWGCZ “would be unreasonabndwouldfail to ‘comportwith fair
play andsubstantiajustice.” (WGCZ Mem. 6-8 (quotingLutz, 376F. Supp. 3cat 464).)

In support ofits argumentsWGCZ offersthe Declarationof RobertSeifert,the
administrativedirectorfor bothWGCZ andNKL. (SeifertDecl. 1 1, 9ECFNo. 77-2.) Seifert
stateghat“WGCZ does nobwn or operateghewebsiteXNXX.com, or any otherwebsites

mentionedn the[A]Jmended[C]omplaint,”andit hasnot owned or operateXiNXX.com since

4 Plaintiff doesnot contendthatWGCZ is subjectto generajurisdictionin Pennsylvania. See
Pl.’s Opp./Crosdvotion Mem. at 3-4; seealsoWGCZ Mem. 5-6, ECFNo. 77-1.) The Courtagreeghat
no basisexiststo concludeghatWGCZ “maintainedsystematiand continuousontactswith
[Pennsylvania]’asnecessaryo support thexerciseof generajurisdiction. Marten 499 F.3cht 296.
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May of 2014, whenWGCZ transferredbwnershipandoperation othesiteto NKL. (Id. 1 4,
10, 11.) Seifertfurtherattestshat

WGCZ neverhashadanddoes not now havan office in Pennsylvaniaandit is

not registeredo do business PennsylvaniaWGCZ hasno Pennsylvanibased

business operations, no Pennsylvania employees, owns no Pennsylvania property,

rentsno Pennsylvania propertgndpays no Pennsylvansatetaxes. WGCZ does

not holdany Pennsylvania bankccountshasno Pennsylvanianailing addressor

phone numbergnddoes not havanydesignate@gentsesiding indomiciledin,

or doing businessom PennsylvaniaWGCZalsodoes nosell products or provide

any servicesintentionally directedor aimedat Pennsylvania.None of WGCZ'’s

officers or directorsresidein or aredomiciledin Pennsylvania. . . WGCZ has
never filed a lawsuit in Pennylvania, nohasit sought the protection adny

Pennsylvanidaws.

(Id. 1915-6.) Finally, Seifertstateshat WGCZ “did notexpresslyaim or purposefullydirect
any conductrelatingto the[A] mendedC]Jomplainttoward Pennsylvania aany Pennsylvania
resident. . . WGCZ hasnot purposefullyavaileditself of the benefits or protections of tlavs
of Pennsylvaniaé GCZ does nobperateanyserversn Pennsylvania; . .\WGCZ hasnot
receivedanyrevenudrom anywebsite photograph oimageatissuein thiscaseand. . .
WGCZ hasno physicabr businespresencén Pennsivania? (Id. 1 11.)

Plaintiff, in turn,argueghatspecificpersonajurisdictionis appropriatdasedon
WGCZ'sinternetpresencandbasedon thetheorythat WGCZ purposefullyavaileditself of the
benefitsandprivilegesof conducting businesa the Commonwealtlof Pennsylvania(Pl.’s
Opp./Cross-MotMem. at4-7.) In support of her argumerRjaintiff citesto Ackournew.
Sonallas Custom Tailoy$73F. App’x 208, 211 (3dCir. 2014),andZippoMfg. Co.v. Zippo
Dot Com,Inc., 952F. Supp. 1119, 1123-24V.D. Pa.1997). Thesecasesstandfor the
propositionthatspecificjurisdictionmay beexercisedver adefendanthatestablishes

minimum contactwith aforum through cyberspadeasedccommercialctivitiesover theinternet.

Ackourney573F. App’x at211;Zippo, 952F. Supp.at 1123-24.



Case 2:19-cv-04034-JMY Document 85 Filed 08/03/20 Page 10 of 15

2. Plaintiff Fails to PlausiblyAllege SpecificJurisdictionOverWGCZ

Plaintiff's jurisdictioral argumentasto WGCZ lack merit for two relatedreasos. First,
Plaintiff fails to identify plausibleallegationsor evidencdo suggesthat XNXX.com wasowned
or operatedoy WGCZ whentheallegedlyoffending conducbccurred Plaintiff cannotestablish
specificjurisdictionasto WGCZ if it did notown or operateXNXX.com during therelevant
time periodbecausea fortiori, if it did notown or operatethesite, WGCZ would not be
responsibldor purposelydirectingthe offending contertb Pennsylvania.

In the AmendedComplaint,Plaintiff merelyallegeshat WGCZ wasorganizedunderthe
laws of theCzechRepublicandthatit ownsandoperatesXNXX.com. (Am. Compl.134-35.)
However,accordingo the SeifertDeclaration XNXX.com hasnotbeenowned oroperatedy
WGCZ sinceMay of 2014. (SeifertDecl. { 10.) WGCZ alsoproduced a copy of theermsof
Servicefor XNXX.com, whichidentify NKL asthe ownerandoperator oiXNXX.com. (Id., Ex.
A.) Plaintiff herselfreliesupon aworld IntellectualPropertyOrganization*"WIPQ”) arbitration
decisionfiled on April 28, 2020jn NKL Associatess.R.Ov. WhoisGuardProtected,
WhoisGuard]nc. / JamesAndrade CaseNo. D2020-0662. RIl.’s Opp./Cross MotEx. C, ECF
No. 83-4.) However,thisdecisionidentifiesNKL asthe ownerandoperator oiXNXX.com.

Plaintiff alsocitesto a WIPO arbitrationdecisionin WGCZS.R.Ov. WhoisPrivacy
Servicedty Ltd./MuratYikilmaz CaseNo. D2014-0492. 1¢., Ex. A, ECFNo. 83-2.)
However,this WIPO decisionwasissuedon June 17, 2014ndit pertaingo a domaimame
disputethatarosefrom eventghattranspiredvell beforeMay of 2014,when accordingo
Seifert,NKL assumeawnershipandoperatiorof XNXX.com. (Id.) This dedsion does nothing
to contradictthe SeifertDeclarationanddoes noestablisitWGCZ's ownership or control over

XNXX.com afterMay of 2014. In short,Plaintiff hasnotidentifiedany credibleevidenceo

10
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counter theSeifertDeclarationnoranyevidenceo indicatethatWGCZ ownedor operated
XNXX.com at thetime whenPlaintiff's imageappeareantha site.

Plaintiff's relianceonthe sliding scaleinternettestis similarly misplaced. (SeePl.’s
Opp./Cross-MotMem. 4-6 (citing Ackourney 573F. App’x at 211;Zippo, 952F. Supp.at 1123-
24 (W.D. Pa.1997).) Underthistest,courtsassessvhetherthedefendanestablisheaninimum
contactghroughcyberspace Ackourney573F. App’'x at211. Courts conductintis
assessmemhust lookto the “natureandquality of commercialctivity thatanentity conducts
over theinternet.” Zippo, 952F. Supp.at1124. The court musixamine‘the level of
interactivityandcommercialnatureof theexchang ofinformationthatoccurs on thevebsite.”
Id. A passive website that does little more than make information available to thoseewho ar
interested in it is not grounds for the exercise of personal jurisdictiockourney573 App’x at
212. The middle ground is occupied by interactive websites where a user can exchange
information with the host computer. In these cases, the exercise of jurisdideternisined by
examining the level of interactivity and commercial nature of the exchange of atfomthat
occurs on the websit&Zippao, 952F. Supp.at 1124.

Plaintiff allegesthatWGCZ haspurposelyavaileditself of the benefitandprivileges of
conducting businedga the Commonwealtlof Pennsylvania bynaintainingawebsitethatoffers
a high degree dhteractivity. (Am. Compl. § 4“[A]ll Defendantpurposelyavail themselve®f
conductingactivitieswithin the Commonwealtlof Pennsylvaniandtheir respectivevebsites
activelyengagePennsylvanidasedusersandoffer a highdegreeof interactivitywith same.”))
Plaintiff argueghatspecificjurisdictionis properbecaus&VGCZ hasavastinternetbusiness
thatreachesnto the Commonwdth of PennsylvaniaPlaintiff citesto theexistenceof

XNXX.com asthe foundationfor herargument.Plaintiff argueghat XNXX.com is the “181st

11
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mostvisitedsite globally, the 157th mosiisitedsitein theUnited Statesandreceivesabout
16.3million uniquevisitors permonthin the United States.” (Pl.’s Opp./Cross-Motiomat 5.)
Plaintiff pointsto this internetpresencendargueghatWGCZ hasPennsylvani@ustomersvho
uploadedanddownloadednillions of pornographiégmagesandvideos. [d. at6.) Critically,
however, this argument ignores tilgsencef anyevidencehatPlaintiff's claimsarise out of or
relateto WGCZ's allegedinternetpresencavith respecto XNXX.com., which accordingto the
unrebuttedSeifertDeclaration wasownedandoperatedy anotheentity, NKL. WGCZ’s
operation of otheallegedlyinteractivewebsitesdoesnot support persongairisdictionin this
casebecausélaintiff's claimsdo notariseout ofandarenotrelatedto thoseallegedwebsites.
Plaintiff's argumentoes not satisfthe requrement that specific personal jurisdiction exists
only if the plaintiff s claims “arise out of or relate to” the defendant’s specific activities.
Helicopteros 466 U.S. at 414.
3. Plaintiff Is Not Entitledto JurisdictionalDiscovery

Plaintiff is notentitledto jurisdictionaldiscoverybecauseshehasfailed to plausibly
pleadfactsor identify any evidenceto makea threshold showinthatspecificpersonal
jurisdictionexistsoverWGCZ. Plaintiff bearsthe burden of demonstratifactsthat support
personajurisdiction. Pinker, 292 F.3dat 368. Jurisdictional discovery properif the plaintiff
hasmadea prima facie showingthat personajurisdictionexists. Toys“R” Us, Inc. v. StepTwo,
S.A, 318 F.3d 446, 456 (3dir. 2003). To satisfythis showing,Plaintiff mustpresentfactual
allegationghat suggestwith reasonabl@articularity’ the possiblexistenceof therequisite
‘contactsbetweer(the party]andtheforum state,”” 1d. at456. If aplaintiff presentdactual
allegationghatsatisfythis standard, “th@laintiff’s right to conducjurisdictionaldiscovery

should be sustained.’Td. However,the Third Circuit haslsoheld that “a mere unsupported

12
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allegation that the defendant ‘transdmiisiness’ in an area is ‘clearly frivoldugor purposes of
determining whether jurisdictional discovery is warrant®thss. Sch. of Law at Andover, Inc.
Am. Bar Ass'n107 F.3d 1026, 1042 (3d Cir. 199@jfirming district courts denial of

jurisdictional discoveryhere plaintiff merely averred that defendant conducted business in the
forum).

The allegation that WGCZ conducts business in the Commonwealth of Pennsylvania
amounts to nothing more tharbare allegation that cannot support a request to conduct
jurisdictional discovery.ld. As noted aboveRlaintiff’s allegations related t&/GCZ’s
ownership and operation of XNXX.com are unsubstantigéae record. Plaintiféffers no
explanation of how jurisdictional discovery wivealthe requisite contacts purposely
directedactivitiesnecessary to establish specific jurisdictawer WGCZ. Bare allegations,
without factual supportire insufficient to permiPlaintiff to conduct a fishing expedition under
the guise of jurisdictional discovergrockett v. Luitpold Pharmaceuticals, In&lo. 19-0276,
2020 WL 3096527at *5 n.6 (E.D. Pa. June 11, 202B8patz v. DNC Serv. CorpNo. 16-5800,
2017 WL 5885672, at *7 (E.D. Pa. Nov. 29, 2017) (denying a request for jurisdictional discovery
where plaintiff failed to meet its burden of making out a threspioida faciecase of personal
jurisdiction); Kalon v. Koresko Fin. LPNo. 14-5216, 2020 U.S. Dist. Lexis 6415612 n.8
(E.D. Pa. 2020) (denying request for jurisdiction discove3gg Barth v. Walt Disney Parks &
Resorts U.S., Inc697 F. App’x 119, 120 (3d Cir. 2017) (affirming denial of request where
“jurisdictional discovery would have beéutile™).

WGCZ is a foreign defendaand it should not be subject to the burden of conducting
unnecessary and costly discovery in the United States without some showing on the part of

Plaintiff thatsuchdiscovery is warranted

13
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C. Plaintiff 's ProposedAmendmentls Futile

Plaintiff seekgo amendher AmendedComplaintto “add a countfor successoliability
andto addNKL asaparty[.]” (Pl.’s Opp./Cross-Motat2.) As notedabove the Court
previouslydismissedPlaintiff’'s claimsagainstFacebook, ImguandRedditbasedonimmunity
underCDA 8 23(c). A reviewofthepleadings anéxhbits attachedheretoreflectsthatNKL
would likewise beentitledto immunity for theclaimsassertedn this actionbasedonits
ownershipandoperation oiXNXX.com. (SeifertDecl. | 10;seealsoAm. Compl.Ex. P.)
Plaintiff describe XNXX.com asan“interactiveplatform by which Pennsylvanians uploahd
downloadmillions of pornographiémagesandvideos.” Pl.’s Opp/CrossMotion at6.)
Interactivewebsitesandsocialmediaplatformsareentitledto immunity under § 23() for
content provided byhird parties. Reviewof Plaintiff's AmendedComplaintand Exhibit P
reflects that Plaintiff's photograptwasposted orXNXX.com by anindividual, or individuals,
under thescreemamés) “endzeitH— NylonLuver - DebbyLynn — Ging&nap—
easytiger511111.(Am. Compl.Ex. P.) Immunity under 8§ 23(t) applieswhenathird-party
placescontent oraninteractivewebsiteor socialmediaplatform. (See6/5/20Mem.) Because
NKL is entitledto immunity underCDA § 23(c), furtheramendmenof Plaintiff's pleadings

would befutile.

14
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V. CONCLUSION

Fortheforegoingreasons, WGCZ'#otion to Dismiss will be grantedPlaintiff's claims
against WGCZ will be dismissed for lack of personal jurisdi¢taomd Plaintiff's Amended
Complaint will be dismissetl Plaintiff’'s CrossMotion to Amend her pleading to add NKis a
defendant will be denied because the proposed amendment is futile.

An appropriate order follows.

BY THE COURT :

/s/ John Milton Younge
Judge John Milton Younge

5 Having dismissed Plaintiff's claims agaiaitnamed Defendants, Plaintiff's remaining claims
exist solely againddoe DefendantsSee Mqginty v. BrennanNo. 15-6855, 2017 WL 1536417, at *3 n.6
(D.N.J. Apr. 27, 2017(citing Baker v. United State§42 Fed.App'x. 147, 152 (3d Cir. 2016)'Case law
is clear that an action cannot be maintained solely against Doe defer)dBnéslin v. Philadelphia92
F.R.D. 764, 765 (E.D. Pa. 1981§5ven the identification of the remaining defendants only as ‘John
Doe,’ there is no method of serving the complaint in accord with due process, aag titatthe action

can otherwise proceed)’) Accordingly, Plaintiff's Amended Complaint will be dismissed fdttirety.
Id.
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