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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WESTLEY RETZLER , et al.,
Plaintiff s,

V. : CIVIL ACTION NO. 19 -CV-4890

FRANCIS X. PHILLIPS , etal.,
Defendants.

MEMORANDUM

SCHILLER, J. DECEMBER 10, 2019

In a prior Memorandum and Order entered in Civil Action 19-1800 on October 18, 2019,
the Court directed the Clerk of Court to open a new civil action naming WestlegRatdl
Laura Warden as thddmtiffs and Francis X. Phillips as the Defendant to permit Retzler and
Warden to proceed in thagivil rights claim related to the allegedly inaccurate crediting of their
sewer billpaymentdy Phillips, who was identified as the Bristol Township Finamirector
Retder and Warden were granted leave to file an amended compl#ietmewly opened matter
if they chose to do so. However, Retzler and Warden were placed on notice that any new
pleading musbe limited to claims involving sewer bills, not include any claim previously
dismissed or permitted to be served in Civil Action 19-1800, and follow the guidelines the Cour
previously set fah for Retzler and Warden to use in drafting amended pleadings.

Retzler and Warden filed an amendanplaint on November 15, 2019They seek to

add as Defendants Bristol Township, the Bristol Township Sewer Departmetdgdedad

! Retzler and Warden marked the pleading with the civil action number of the newlyl a@esee
and their previously filed cas& hey labeled the pleading a “Third Amended Complaint”
because the pending version of their pleadingeretirlier case is a Ssad Amended

Complaint. By Order entered on November 22, 2019, the Court ordered the pleading stricken
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appointed officials of Bristol Township, and several lawye®imilar to other pleadings they
have filed,Retzler and Wardemake broadconclusory allegationsontaining legalisms budew
factual avermentsAlso, in many instancesheydo not differentiate among Defendsytheydo
not specifically identify which Defendant was involved iamgof the acts they allege, other
than to refer to them by the number they assign to each Defendant in a lisavkeyreatechnd
theymake allegations about activities outside of the limitations period applicable to this case
For the following reasons, the amended complaint is dismissed in part pursuant to 28 U.S.C. §
1915(e)(2)(B)(ii).
l. FACTUAL ALLEGATIONS

Eliminating conclusory statements and legaliSiRgizlers and Warden’s allegatioras|
concern the failure by certain Bristol Township officials to properly cregineats theylaim
theymade for their sewer bill. (ECF No. 4 at 10.) They assert that their civib iggre
violated due to the improper cigdg, which caused them to incur late fees, penaltied,

interest and suffeemotional distress(ld.) They further allege that they filed a federal

from the docket in Civil Action 19-1800 since it related to the sslswerbill claims. For
purposes of this decision, the Court will refer to theagding as &hird Amended Complaint
(“TAC").

2 Unless otherwise specifically noted, Defendants Adam Flager, Randalt, Ragemoff Law
Associates, Michelle Portnoff, Robert P. Daday, Diane M. Boehret, James R. WobdeMs.
Levin, Flager Associates and Russel P. Sacco are referred to colleativéhe Attorney
Defendants.” Also named as Defendants are “John Doe #1” and John Dodté@&ver, there

are no allegations concerning unknown or unidentified individuals. Accordingly, the two John
Does will be dismissed as Defendants.

3 The Court need not credit a complagntbald assertiori$ or “legal conclusiong. Morse v.
Lower Merion Sch. Dist132 F.3d 902, 906 (3d Cir. 1997) (quotinge Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1429-30 (3d Cir. 1997)).



bankruptcy petitiofiin December 2017, but Defendants Bristol Township, Francis K. Phillips,
William McCauley lll, Portnoff Law Associateand attorneys Robert Dadaydam Flager and
RandallC. Flager, ignored their petition and attempted to “maximize the outstanding billing
attorney fees and late fees. (Id. at 11, 15.) They allege that payments made on September
16, 2016, January 3, 2017, January 5, 2017, March 29, 2018, June 29, 2018, September 28, 2018,
December 26, 2018, March 29, 2019, June 28, 2019, and September 30, 2019 were not properly
credited. [d. at 1215.)

Retzler and Wardersaert claims againatl Defendants— other than two John Does —
of extortion {d. at 16), theft by deceptiomnd( at 17), and conspiracy to commit extortion and
theft (d. at 1718). They allege the Defendant members of the Bristol Township Council
followed the advice of their solicitor, Defenddandal Flager, and directed Defendant Portnoff
Law AssociatesandAttorneyRobert P. Daday to commence a sheriff's galeecember 207
of the Retzler/Warden property, even though a federal bankruptcy petition hadédandund
that same time (Id. at 18.) However, hey also allege that a Bucks County judge, following a
motion filed by the above attorneys, issued orders postptméngheriff's saleand entered an
additional order on October 11, 2019 postponing the sale through February 14,180201
20.)
Il. STANDARD OF REVIEW

Becausehe Courthas grante@Retzler and Wardeleave to proceenh forma pauperis

28 U.S.C. § 1915(e)(2)(B) requires the Coursc¢eeerthe TAC and dismisé if, among other

4 The Court notes thahestill pendingChapter 13 bankruptcyefition referenced in thEAC
was filedon December 6, 2017 onby Westley Retzler, not by both PlaintiffRublic records
reflect that a Chapter 7 bankruptcy petition was filed by Warden jointly wittldR@n May 19,
2003, and a dischargeas grantd with no distribution to creditors on September 2, 2004e
Retzler 03-17777 (E.D. Pa. Bankr.).



things,it failsto state claim upon which relief may be grantewhether a complaint fails to
state a claim under 8§ 1915(e)(2)(B)(ii) is governed by the same stangéicélale to motions to
dismiss under Federal Rule of Civil Procedure 12(b¥&¢, Tourscher v. McCullough84 F.3d
236, 240 (3d Cir. 1999), which requires the Court to determine whether the complaint contains
“sufficient factual matter, accepted as true, to state a claim to relief that is plaumsitddace.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotations omitted). Conclusory allegations do not
suffice. Id.

Moreover,a complaint may be dismissed for failing to comply with Federal Rule of Civil
Procedure 8 Garrett v. Wexford Healt{38 F.3d 69, 91 (3d Cir. 2019). To conform to Rule 8,
a pleading must contamshort and plain statement showing that the plaintiff is entitled to relief.
See Travaline v. U.S. Supreme Cpd#4 F. App’x 78, 79 (3d Cir. 2011). The Third Circuit
recently explained that in determining whether a pleading meets Rule 8's ‘gitiement
requirement, the Court should “ask whether, liberally construed, a pleadingfietediscrete
defendants and the actions taken by these defendants’ in regard to the pldeitifiss’c
Garrett, 938 F.3d at 98citation omitted). A pleading may still satisfy the “plain” statement
requirement “even if it is vague, repetitious, or contains extraneous infornthahd “even if it
does not include every name, date, and location of the incidents at ikbLet.9394. The
important consideration for the Court is whether, “a pro se complaint’s languagesents
cognizable legal claims to which a defendant can respond on the mktitat"94.

However, “a pleading that is so ‘vague or ambiguous’ that a defendant cannot rgasonabl
be expected to respond to it will not satisfy Rule Bl’at 93;see also Fabian v. St. Mary’s
Med. Ctr, Civ. A. No. 16-4741, 2017 WL 3494219, at *3 (E.D. Pa. Aug. 11, 2017) (“Federal

Rule of Civil Procedure 8 requires that pleadings provide enough information to put a defenda



on sufficient notice to prepare their defense and also ensure that the Courtisrglyffi

informed to determine the issue.”) (quotations omitt&ismissals under Rule 8 are “reserved
for those cases in wth the complaint so confused, ambiguous, vague, or otherwise
unintelligible that its true substance, if any, is well disguise@drrett, 938 F.3d at 94 (quoting
Salahuddin v. Cuom@&®61 F.2d 40, 42 (2d Cir. 1988)).
II. DISCUSSION
The vehicle by whgh federal constitutional claims may be brought in federal court is
Section 1983 of Title 42 of the United States Code, that provides in part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, agscaus
to be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.
42 U.S.C. § 1983. “To state a claim under § 1983, a plaintiff must allege the violation of a right
secured by the Constitution and laws of the United States, and must show that due alleg
deprivation was committed by a person acting under color of state \&@st v. Atkins487 U.S.
42, 48 (1988).
A. Claims Against Bristol Township Sewer Departmentnd Bristol Township
The Bristol Township &ver Department was dismissed as a Defendant in Civil Action
19-1800 because, as the Court explained to Retzler and Warden, sabtiatkcal
governments are not proper parties to a § 1983 action, but ratmeersly vehicle through
which the munigpality fulfills its functions. SeeCiv. A. No. 19-1800, ECF No. 4 at 8 (citing
Johnson v. City of Erie, PaB34 F. Supp. 873, 878-79 (W.D. Pa. 19%3)rf v. Feldenkreis
Civ. A. No. 98-2519, 1999 WL 124388 *11 n. 5 (ERa.Feb. 8, 1999)). Thusyhile a

municipality may be liable under § 1983, subunits of the municipality, maylchopMartin v.



Red Lion Police Deptl146 F.App'x. 558, 562 n.3 (3d Cir. 2005) (per curiafsjating that

police department is not a proper defendant in an action pursuant to 42 U.S.C. 8§ 1983 because it
is a subdivision of its municipality) Bonenberger v. Plymouth Twd.32 F.3d 20, 25 (3d Cir.
1997)(“As in past cases, we treat the municipality and its police department aseeesitityi for
purposes of section 198iability” citing Colburn v. Upper Darby Twp838 F.2d 663, 671 n.7

(3d Cir.1988); Hadesty v. Rush Twp. Police Defliv. A. No. 14-2319, 2016 WL 1039063, at

*9 n.4 (M.D. Pa. Mar. 15, 2016). Nonetheless, Retzler and Warden have againtina@eadtol
Township Sewer Departmeas a Defendant in the TAC. Becausis itot a proper defendant in

this case undeg 1983,it is againdismissed.

As the Court also previously explained to Retzler and Wardgslead a basis for
municipal liabilityunder § 1983, a plaintiff must allege that the municipality’s policy or custom
caused the violation of h herconstitutional rights.SeeCiv. A. No. 19-1800, ECF No. 4 at 6-
7 (citing Monell v. Dep’t of Soc. Servs. of N.¥36 U.S. 658, 694 (1978))To satisfy the
pleading standard, [the plaintiff] must . . . specify what exactly that custpwlioy was.”
McTernan v. City of York, BA64 F.3d 636, 658 (3d Cir. 2009). “Policy is made when a
decisionmaker possess[ing] final authorityegtablish municipal policy with respect to the
action issues an official proclamation, policy, or edicEstate of Roman v. City of Newagd 4
F.3d 789, 798 (3d Cir. 2019) (quotiAgdrews v. City of Philadelphi®95 F.2d 1469, 1480 (3d
Cir. 1990)). “Custom, on the other hand, can be proven by showing that a given course of
conduct, although not specifically endorsed or authorized by law, is scetdd and
permanent as virtually to constitute lawld. (quotingBielevicz v. Dubinor®15 F.2d 845, 850
(3d Cir. 1990)). A plaintiff illustrates that a custom was the proximate caumsg iofuries by

demonstrating that the Defendant “had knowledge of similar unlawful conduct in théaped



to take precautions against future violations, dad its failure, at least in part, led to his injury.”
Id. (internal quotations and alterations omitted).

A plaintiff may also state a basis for municipal liability by “allegiagure-to-
supervise, train, or discipline . . . [and alleging facts shovilmag]said failure amounts to
deliberate indifference to the constitutional rights of those affectedifest v. Parry 930 F.3d
93, 106 (3d Cir. 2019). “This consists of a showing as to whether (1) municipal policymakers
know that employees will confront a particular situation, (2) the situation involvécaltli
choice or a history of employees mishandling, and (3) the wrong choice by ayeewill
frequently cause deprivation of constitutional rightkl”

Retzler and Warden have not alleged that a policy or custom of Bristol Tovaasisied
the violation oftheir constitutional rights They have also failed to state a plausible basis for a
“failure to train” claim. Merely reciting the allegedly unconstitutional acts that municipal
employeecommitted is insufficient to creaddonell liability. SeeOklahoma City v. Tuttle471
U.S. 808, 823-24 (1985) (“[A] single incident of unconstitutional activity is not suffiatent t
impose liability undeMonell, unless proof of the incident includes proof that it was caused by
an existing, unconstitutional municipal policy, which policy can be attributed to aipaini
policymaker.”) Benhaim v. Borough of Highland Pai®iv. A. No. 11-2502, 2015 WL 105794,
at *7 (D.N.J. Jan. 6, 2015) (noting that liability does not “arise on the tautological grounds that
the injury in question would not have occurred if officers had been trained to avoid that
particular injury; such a claim ‘could be made about almost any encountéingesulnjury.”
(quotingCity of Canton v. Harris489 U.S. 378, 391 (1989)The Court finds that the failu
Retzler and Warden to assert angnell allegations renders their claim against Bristol Township

implausible. Having previously explained these requirements to Retzler and Wadden a



permitted them leave to amend their pleading, the Court finds that further oppesttmatnend
would be futile.

B. The “Must Approve” and “Number” Claims Against Defendants McCauley
and Members of theBristol Township Council

Retzler and Warden allege that Bristol Township Manager William McCaulayuist
approve of the actions of [the] finance director [Defendant Francis X. Phalijshlso
Township Council must approve of the action before it is taken.” (ECF No. 4 at 1.) In addition
to that allegation, mny of the paragraphs of the amended pleading reference McCauley and the
Council Members by thtnumber” assigned to them by Retzler and Warden in their caption, but
do not mentionethemby name nor identyfthemas having taken any specific actthose
paragraphs.

To the extent that Defendants McCaused those Defendants identified as members of
the Bristol Township Council — Patrick Antonello, Craig Bowen, Cynthia Murphy, Joseph
Glasson, John Monahan, Raymond Blalock and Maryanne Wagner — are intended to be named
as Defendants merely by Retzler's adrden’slisting them byanumber in paragraphs in
which they are not mentioned bhgme nor specifically described as haviegsonally
undertaken any act that violated Retzler's and Warden’s civil rights, thosgraahs of the

amendedaomplaint fail to state plausible claims under 28 U.S.C. § 1915(e)(2)(B)ii).

® For this same reason, claims apparently asserted against other Defepdiatitgyihem by

their “number” in paragraphs where they are not otherwise described are alsseispirsuant

to 8 1915(e)(2)(B)(ii) and Rule 8 since they are not identifieddsge— or any other

information other than the number — that would permit the Defendants and the Court to
understand the basis for any claim against thBetause the Court haseviously explained to
Retzler and Wardetine requirements of Rule 8 and granted them the opportunity to amend both
this civil action and the civil action from which the current claims were sevanedoecause

they have again failet allege information about how individual Defendants were involved in
the conduct they describa) claims not otherwise permittdéxy the Court to proceed against
specific Defendants are dismissed with prejudice and further amendmelog wak permitted.

8



addition, other than the wholly speculative aodclusory allegation that thémust have”
approved of the actions of other Defendants and, thus, engaged in a conspiracy with others, the
only substantive allegations against Defendants Craig Bowen, Patrick AntonithjeC
Murphy, Joseph Glasson, aHdward Allenis that theyserve asnembers of the Bristol
Township Council The mere membershgn an elected council, with no other substantive
allegation of anyinconstitutionahct, is insuffident tostate plausible claimagainst the Council
Member Defendants under § 1983eRitis v. McGarrigle Civ. A. No. 13-6212, 2014 WL
2892419, at *4 (E.D. Pa. June 25, 20¢4) mputing knowledge and liability to all members of
a municipal council is contrary to the established law of § 1983 claims that only thesegbgr
involved in the deprivation of constitutional rights can be held liafdéations omittegl). The
equally speculative antbnclusry claimthat McCauley “must have” approved the roisditing
of the payments, without any allegation that he personally did so or directed ottlersaalso
fails to state a plausible claim.

To the extent that McCauley ancet@ouncil Members are sued because they hold
supervisory roles in the Bristol Township government, the clasis@not plausible. There are
“two general ways in which a supervisor-defendant may be liable for unconstit@tobsa
undertaken by subordites.” Barkes v. First Corr. Med., Inc766 F.3d 307, 316 (3d Cir. 2014),
reversed on other grounds by Taylor v. Barkedb S. Ct. 2042 (2015). First, a supervisor may

be liable if he or she “with deliberate indifference to the consequences, ¢stdtdisd
maintained a policy, practice or custom which directly caused [the] constitutiamal”Id.
(quotingA.M. ex rel. J.M.K. v. Luzerne Cty. Juvenile Det. (72 F.3d 572, 586 (3d Cir. 2004)

(alteration in original)). “Second, a supervisor may be personally liable 883 if he or she



participated in violating the plaintiff's rights, directed others to violager, or, as the person in
charge, had knowledge of and acquiesced in the subordinate’s unconstitutional coiaduct.”

As just stated, there are no allegations that McCauley and the Council members
personally acted to misredit the paymenifetzler and Wardeonly speculatehat they “must
have” approved the acts of others. There is also no allegation that they dbtddlNverate
indifferenceto establishor maintain a policy, practice or custdmignore bankruptcy filings in
the accountingf sewerill paymens, let alone any allegatiofi$) describing the policy,
practice or custom, @) how such policyspecifically constituted deliberate indifference to the
civil rights of Retzler and Warden

C. Claims Againstthe Attorney Defendants

While Courts have repeatedly held that an attorney does not act under color efstate |
simply by virtue of acting as an attorney or solicitor on behalf of a munieij#y, see, e.g.,
Angelico v. Lehigh Valley Hosdl.84 F.3d 268, 277 (3d ICiL999);Anderson v. Perhagc€iv. A.
No. 11-289, 2013 WL 1336124t*4 (W.D. Pa.Mar. 29, 2013)Spradlin v. Borough of
Danville, Civ. A. No. 02-2237, 2005 WL 332078&,*3 (M.D. Pa.Dec. 7, 2005);there are
three exceptional circumstances in whicha#torney may become a state act(r) by acting as
a state official, (2) by conspiring with a state official to deprive a persbhis @i her
constitutional rights, or (3) by engaging in some action that is by its naturgeabé to the
state” Willis v. Carroll Twp., Civ. A. No. 07-949, 2008 WL 64476at*5 (M.D. Pa.Mar. 5,
2008) (internal citations and quotation marks omitted). In contrast, where tmettor
engaging in the rendering of advice to a municipal client, drafting legahtrats, or otherwise
engages in litigation or equivalent legal activities,or she will generally not be subject to

liability as a state aot. Angelicq 184 F.3d at 276-78Villis, 2008 WL 644762at *5-6. In
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short, only‘[w] hen a municipalitys attorney goes beyond the traditional attorokgnt
relationship, she may become a state actBelkowski v. KruczelCiv. A. No. 09-1549, 2010
WL 1433099, at *3 (W.D. Pa. Apr. 7, 201@jting Frompovicz v. Twp. of S. Mannhgi@iv. A.
No. 06-2120, 2007 WL 2908292, at *8 (M.Pa.Oct. 4, 2007) (plaintiff stated a viable § 1983
claim against an attorney who goes beyond making recommendatiodscaess official
government policies)iVillis, 2008 WL 644762, at *6 (characteriziRgompoviczas “holding
that a township solicitor acted under color of state law when he exercisedpakayg
authority”)).

The claim$§ against Adam Flager, Rand&llager and Flager Associates are based upon
their representation of Bristol Township, specifically, their “appov|al] of ¢galities” of the
crediting of sewer paymentghile ignoring the fact that a bankruptcy petition had been filed.
(ECF No. 4 at 1, 11.Portnoff Law Associateand Robert P. Daday allegedly ignored the
petition and instituted sheriff's sale proceedings against Retzler and MWanile representing
Bristol Township. Id. at 1011, 15-16) Adam Flager, Randall Flager, Michelle Portnoff
Robert P. Daday, Diane M. Boehret, James R. Wood, Flager Associates and Rannoff
Associates are also alleged to have committed “acts of extortion,” “acts ofyttueftéption,”
and engaged in a conspiracy against Retzler and Warden “since 20&5dotpto take their
property through a sheriff's salel(at 1618). Finally, Adam Flager and Attorney MicH&.
Levin allegedly made lewd comments about Retzler as a result of his speakipgidtc

meeting. [d. at 20.) None of these claims ataysible.

® The Attorney Defendants are also cited by “number” in numerous paragraphg 8iGhe
where they are not mentioned by name. As already noted, such claims mustibsedisinder
§ 1915(e)(2)(B).
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The allegation that Adam Flager and Michael S. Levin allegedly made levwtheots
about Retzler as a result of his speaking at a public meeting fails to statsibl@lBinst
Amendment claim. To state a plausibieil rights claim for First Amendment retaliatipa
plaintiff must allege “(1) constitutionally protected conduct, (2) a retaliatory action safiidio
deter a person of ordinary firmness from exercising his constitutiomas rignd (3) a causal link
between the constitutionally protected conduct and the retaliatory acfiborhas v. Indep.
Twp, 463 F.3d 285, 296 (3d Cir. 200600 allege theequisite cauddink for a retaliation
claim, the plaintiff must typicallyallegeeither an unusually suggestive temporal proximity
between the protected First Amendment conduct and the allegedly retadietiony or a pattern
of antagonism coupled with timingee Lauren W. ex rel. Jean W. v. DeFlamis&0 F.3d 259,
267 (3d Cir. 2007) (“After all, if there was not a causal relationship then thecDggitild not
have engaged in its conduct in retaliation for appellants having engaged in sefdrattistity.”);
Robinson v. City of Pittsburghi20 F.3d 1286, 1302 (3d Cir.1997)Tlhe mere fact that adverse
employment action occurs after a complaint will ordinarily be insufficient tohg#tis
plaintiff’s burden of demonstrating a causal link between the two evemMéiie speaking at a
public meeting is unquestionably protected conduct, Retzler and Wardenalieigieretaliatory
action, let alone action that would be sufficient to datperson of ordinary firmness from
exercising his constitutional righééxdthat was temporally suggestive of retaliation

The dlegationsof civil rights violations based oextortion theft by deception and
conspiracy against the Attorney Defendarswholly conclusory and do natlege plausible
claims Igbal, 556 U.Sat678. The allegations concerning the acts undertaken biitioeney
Defendants in dealing with the crediting of sewer payments, the instititiegal proceedings

to collect those payments, and their advice concerning the impheldnkruptcy code’s

12



automatic stay provisions on the Townshipddlection activities, were all undertaken byrthan
their capacities as lawyers advising and representing of Bristol Town&siguch, they were
not actingunder color of state lawhen performing these functiondingelicq 184 F.3d at 276-
78; Willis, 2008 WL 644762at *5-6. Other than the insufficient conclusory assertions, nothing
Retzler and Warden describe shows that the attorneys representing Bnstaship went
beyond the traditional attorneyjtent relationship Accordingly, the claims agast them are not
plausible.

D. Claims Permitted to Proceed

The claim that Defendant Phillipgolated Retzler's and Warden civil rights tgyoring
the fact that Retzler had filed a bankruptcy petititvereby increasing their liability for unpaid
sewer bills, while refusing to properly credit payments forwarded to Biistwhship by the
bankruptcy trustee, all in an effort to maximize the outstanding attorneyifiegsfees and late
fees chargeable to Retzler and Warden, is deasmifidientfor purposes of § 1915 screening.
Only DefendanPhillips will be required to filaresponse to the TAC.
V. CONCLUSION

For the reasons provided, the § 1888ms against William McCauley ll1Adam Flager,
Randall Flager, Bristol Township Sewer Department, Portnoff Law Adsscidohn Doe #1,
John Doe #2, Bristol Township, Patrick Antonello, Craig Bowen, Cynthia Murphy, Joseph
Glasson, John Monahan, Raymond Blalock, Maryanne Wagner, Michelle Portnoff, Robert P.
Daday, Diane M. Boehret, James R. Wood, Michael S. Levin, Flager AsspaiadeRussel P.
Sacco are dismissed pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii). Having alreadifqubRweitzler

and Warden to amend their pleadings, and as it appears that further amendment Vutildq be

13



the dismissal of these Defendants will be with prejud@aly Retzler's and Warden’s claim

against Phillips will be permitted to proceed at this tirAe. appropriate Order follows.

BY THE COURT:

LS

Berle M. Schiller, J.
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