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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DION JOHNSON,
Plaintiff, . CIVIL ACTION NO. 19-4960
V.
ROBERTS, Director o€hester County
Prison; White #609, Correctional Officer;
JOHN DOE #981, Correctional Officer;
HAWTHORNE #777, Correctional Officer;
and TOMKNSON#1077, Correctional
Officer,

Defendants.

MEMORANDUM OPINION

Smith, J. October 19, 2020
The pro seplaintiff hasfiled an amended complaint in which he attempts to assertslaim
under42 U.S.C. 8§ 198%or Firstand Fourteenth Amendment violatgeifter countycorrectional
officials at the countyorrectional institution in which he was detained for pretrial proceedings
allegedlydestroyedhotographs that his landlosént to him in the mailvhich he wanted to use
at his criminal trial The plaintiffhas alsoifed a motion seeking the appointment of counsel.
As discussed in more detail below, the amended complaint has not rectifieddlen diefs
the court identified withthe constitutional claims in the original complaint. In particular, the
plaintiff has failed to state a plausible claim for a due process violation becausanangful
postdeprivation remedy was available. In addition, he has failed to state alplaigiin for a
First Amendment violation becaysater alia (1) he has only identified a single incident of
possible interference with his mail and (2) he has not alleged an injury tracetitdddss of the

photographsThecourt finds that allowing the plaintiff any further attempt to amend the complaint
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would be futile, so the coutill dismiss the amended complaint wigejudice. In addition,
because the plaintiff has failed to demonstrate that his claim has arguaibli faet and law,
the court will deny his request for appointment of counsel.
l. ALLEGATIONS AND PROCEDURAL HISTORY

Thepro seplaintiff, Dion Johnson (“Johnson™riginally commenced this action by filing
an application for leave to procegdforma pauperigthe “IFP Application”) acomplaint, and
his prisoner trust fund account statement on or about Octob&029! Doc. Nos. 13. In the
complaint, Johnson, an inmate currently incarcerated at State Correctionaidnst Houtzdale,
assertectlaims under 42 U.S.C. § 1983 for violations of his constitutional rights againsalsever
corrections officials at Gkster County Prison, where he was formerly incarcerated. Corg@tFat
pp. 2-4, Doc. No. 2. Johnson nathsix defendantén the complaint(1) Chester County Prispn
(2) Director Roberts(3) Corrections Officer WhiteShield No. 608(4) Corrections Offier John
Doe, Shield No. 984(5) Corrections Officer Hawthorne, Shield No. 7&nd (6) Corrections
Officer Towknson, Shield No. 107d. atECF pp. 1-3.

After reviewing the IFP Application andcreeningthe complaintunder 28 U.S.C. §
1915(e)(2) this court entered a memorandum opinion and order on January 24, 2020jmvigyich,
alia, (1) granted Johnson leave to proceéedorma pauperis (2) dismissed the majority of

Johnson’s claims without prejudié€3) granted Johnson leave to file an amendedptaint, and

1 The federal “prisoner mailbox rule” provides thatra seprisoner’ssubmissioris deemed filed “at the timghe
inmate]delivered it to the prison authorities for forwarding to the tolark.” Houston v. Lack487 U.S. 266, 275
76 (1988). Although the doctrine arose in the context of habeas quatiiens, the Third Circuit has extended it to
civil actions brought undet2 U.S.C. § 1983ee Pearson v. Secretary Dep't of Coriz5 F.3d 598, 600 n.2 (3d Cir.
2015) (applying rule in section 1983 action and determiningptttaseprisoner plaintiff filed complaint on date he
signed it). Johnson dated the complaint oroBet 21, 2019%5eeCompl. at 11Poc. No. 2and the court has used this
date as the filing date.

2 The court dismissed Johnson’s claims against Chester County Prison \itligeres frivolous because Chester
County Prison is not a “person” amenable to suit within the meaning of 42 U.S.83.8&&8Mem. Op. at 7, Doc.
No. 5.



(4) directed the clerk of court to mail a copy of the court’s blank form complaingrigoner

actions under section 1988 JohnsonSeeDoc. Nos. 5, 6. The court received a letter dated
February 18, 2020 from Johnson in which he indicated that he never received a standard form
complaint from the clerk of court. Doc. No. 7. As such, the court entered an order on y&6ruar
2020, directing the clerk of court to madhnsorcopies of the blank form section 1983 compiai

and the court’s January 24, 2020 memorandum opinion and order. Doc. No. 8.

Johnson filed an amended complaint on March 14, 2@dc. No. 10. In the amended
complaint, Johnson yet again asserts a First Amendment claim based on the defdiagrds’ a
mishandling of his incoming and outgoing mail during the time he was incarcatéte€hester
County PrisonSeeAm. Compl. at ECF pp.-2, Doc. No. 10. With the exception thfe Chester
County Prison, Johnson names the same defendants as he datigitia complaint, all of whom
are employees of the Chester County Prison: (1) Director Roberts; (2) Corrections OHitar W
Shield Nb. 608, a mail room employee; (3) Corrections Officer John Buie]d No. 984, a malil
room employee; (4) Correctio@fficer Hawthorne Shield No. 777, a prison counselor; and (5)
Corrections Officer Tomknsoshield No. 10771d. at ECF pp. 1,-34. Johnson sues all defendants
in their individual and official capacitiekl. at ECF pp. 1, 3—4, 6—7.

As for the substanaef Johnson’s allegations in the amended complaint, he alleges that he
was incarcerated at Chester County Prison as a pretrial detainee from approxXdutibgr 16,
2017, through March 13, 2019, while awaiting trial in his criminal chkkeat ECF p. 3.In

November 2018, Johnson’s landlord, James Pelliccio (“Pelliccio”), sent himlidhait ECF p. 5.

3The clerk of court did not docket the amended complaint umti 30, 2020 because of changes to court opesation
caused by the Covitl9 pandemic. These changes included having clerk’s office employees worklyembteh
caused delays with processing incoming and outgoing mail. Nonethkelbaspn avers that he submitted the amended
complaint for mailing on March 14, 20, and the court has accepted this date as the filing Se@s®oc. No. 10 at
ECF p. 29.
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Johnson expected that this mail would include photographs of “certain areas of [Jdhrsoe’s
that could have assisted him with his legal defenlsk.Instead of receiving the phat@phs,
Johnson only received a money order receipt that Pelliccio sent him along with the photographs
Id. When he did not receive these photographs, Johnson submitted several “Inmate Repgiest” sli
to prison officials to detenine why he never received the photograjpthsat ECF pp. 56, 23-26.
Because he did not receive the photographs he was expecting in the mail, Johnson appears
to allege that the defendants participated in “the destruction of his personatyyrapérh was
sent via U.S. Mail,” and in so doing, violated his constitutional rights under the DwesP@ause
of the Fourteenth Amendment and under the First Amendrtkert ECF p. 7Johnsorasserts
that the defendants represented kieatould not receiv@elliccio’s photographs because would
have exceeded the number of pictures each inmate could possess at thilpas&&F pp. #8.
He claims he should have received an “Unacceptable Correspondence” sheet shotwncpthlait
not get the picturesyhich would have allowed him to mail the pictures to his attoritewat ECF
p. 8.
Johnson alleges that he suffered an “actual injury” insofar as he “was improperly not
allowed to receive his pictures, which barred him from exercising his Sixth Amendgtdribr
freely assist in the preparation of his legal defenisk.at ECF p. 10Johnson seeks $50,000 in
compensatory damages and $50,000 in punitive damages from each defendant who “actively knew
or should have known that proper procedures were not followed” and “knew or should have known
that [his] property should not have been dmegtd.” Id. at ECF pp. 1811. In addition, he claims
“each [defendant] created an injury to [him] by destroying his property, which barreddmm f

actively preparing a complete criminal legal defenkk.at ECF p. 11.



On October 5, 2020, the clerk of court docketed a letter from Johnson in which he requests
that the court appoint counsel to represent him in this matter. Doc. No. 11.
. DISCUSSION

A. Standard of Review

Because the court has granfimihnsorieave to proceeh forma pauperisthe court must
engage in the second part of the 4panrt analysis and examine whether the complaint is frivolous,
malicious, fails to state a claim upon which relief can be granted, or asserts agtainst a
defendant immune from monetary reli&ee28 U.S.C. § 1915(e)(2)(B)iii)) (providing that
“[n]otwithstanding any filing fee, or any portion thereof, that may have been paid, theskallrt
dismiss the case at any time if the court determines-that (B) the action or appeak(i) is
frivolous or maliciousf{ii) fails to state a claim on which relief may be granted(iior seeks
monetary relief against a defendant who is immune from such relief”). A compldiivioleus
under section 1915(e)(2)(B)(i) if it “lacks an arguable basis either in talact” Neitzke 490
U.S. at 325, and is legally baseless if it is “based on an indisputably meritlesshisgyal”
Deutsch 67 F.3d at 1085. As for whether a complaint is malicious,

[a] court that considers whether an action is malicious nmuatcordance with the

definition of the term “malicious,” engage in a subjective inquiry into the htiga

motivations at the time of the filing of the lawsuit to determine whether the action

is an attempt to vex, injure or harass the defendant.

Id. & 1086. “[A] district court may dismiss a complaint as malicious if it is plainlysiaewf the
judicial process or merely repeats pending or previously litigated claBnsdzki v. CBS Sports
Civ. No. 11-841, 2012 WL 125281, at *1 (D. Del. Jan. 13, 2012).

Concerning the analysis under section 1915(e)(2)(B)(ii), the standard for digmassi

complaint for failure to state a claim pursuant to this subsection is identical liegtd standard

used when ruling on motions to dismiss under Federal Rulewif R¥ocedure 12(b)(6)See



Tourscher v. McCulloughl84 F.3d 236, 240 (3d Cir. 1999) (applying Rule 12(b)(6) standard to
dismissal for failure to state claim under section 1915(e)(2)(B)). Thus, to suligiviessal, “a
complaint must contain sufficient factual matter, accepted as true, to ‘statmacctaiief that is
plausible on its face.’Ashcroft v. Ighal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v.
Twombly 550 U.S. 544, 570 (2007)). The plaintiff's factual allegations “must be ernougise
a right to relief above the speculative levelvwombly 550 U.S. at 556 (citation omitted). In
addressing whether @o seplaintiff's complaint fails to state a claim, the court must liberally
construe the allegations set forth in the compl&ee Higgs v. Adtney Gen, 655 F.3d 333, 339
40 (3d Cir. 2011) (explaining that “when presented witpra selitigant, we have apecial
obligation to construe his complaint liberally” (citation and internal quotatiarks omitted)).
B. Analysis

As with the original complaintJohnson seeks to bring claims for violations of his civil
rights pursuant to 42 U.S.C. § 1983, the vehiglenvhich federal constitutional claims may be
brought in federal court. Section 1983 provides in pertinent part as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the DistricCaflumbia, subjects, or causes to

be subjected, any citizen of the United States or other person within thecjiorsdi

thereof to the deprivation of any rights, privileges, or immunities secureldeby t

Constitution and laws, shall be liable to the party injured in an action at law, suit in

equity, or other proper proceeding for redress|.]
42 U.S.C. § 1983 (emphasis addetthen attempting to establish a claim under section 1983, a
plaintiff must allege and prove that a “person” deprived the plaintiff of a constitutightwhile
acting under color of state la®ee West v. Atkind87 U.S. 42, 49 (1988) (“To state a claim under
§ 1983, a plaintiff must allege the violation of a right secured by the Constitutibia\as of the

United States, and must show that the alleged deprivation was committed by a pe@rgamder

color of state law.”).



Construed liberally, it appears Johnson seeks to assbe amended complaiftt) a First
Amendment claim regarding interference whik use of the majl(2) a First Amendment claim
regarding access to the courand (3) possibly a Fourteenth Amendment due process violation
claim relating to his mailAs explained below, Johnson has failed to plausibly allage a
constitutional violation in the amendedneplaint

With regard to thédatter claim,while unclear, Johnson mentions in passing that he has a
“due process protection under the Fourteenth Amendment to be notified and allowe@ to hav
access to incoming mail if it is not considered [to be] contrabakd.”Compl. at ECF p. 7. As
the court pointed out with respect to a possible similar claim asserted in the orginahint,

“an unauthorized intentional deprivation of property by a state employee does not coastitute
violation of the procedural reqeiments of the Due Process Clause of the Fourteenth Amendment
if a meaningful postdeprivation remedy for the loss is availabledson v. Palmer68 U.S. 517,

533 (1984). The Chester County Prison grievance procedure and the Pennsylvania Tort Claims
Act provide sufficient remedies for intentional deprivations of prop&g&e Spencer v. Bysiv3

F. App’x 209, 213 (3d Cir. 2013) (explaining that prison’s grievance program constituted stfficien
postdeprivation remedy for loss of boxes of legal matef@aBkur v. Coelhp421 F. App’x 132,

135 (3d Cir. 2011) (per curiam) (explaining that Pennsylvania Tort Claims Act provides i@dequa
remedy for willful deprivation of propertyJillman v. Lebanon Cty. Corr. Facilitp21 F.3d 410,

422 (3d Cir. 2000) (holding that prison grievance system provides adequate postdeprivation
remedy). Accordingly, Johnson hagain failed tcstate a plausible basis for a due process claim
under the Fourteenth Amendment.

Concerning Johnson’s First Amendment cldon interference with the maithe court

againrecognizes that “state prisoners, by virtue of their incarceration, ‘do nott fitréai First



Amendment right to use of the mailsJdnes v. Browm61 F.3d 353, 358 (3d Cir. 2006) (quoting
Bieregu v. Reo, 59 F.3d 1445, 1452 (3d Cir. 1998hrogated on other grounds by Lewis v.
Casey 518 U.S. 343 (1996)), and prison officials can restrict a prisoner’s right to send and receive
mail only for legitimate penological reasohixon v. Sec’y Pa. Dep’t of @o, 501 F. App’x 176,
178 (3d Cir. 2012) (per curiam) (citifidgnornburgh v. Abbotd90 U.S. 401, 407 (1989)). However,
allegations of a “single, isolated interference” with a prisoner’'s mail are insuffito state a
plausible claim for relief based @nFirst Amendment violatiord. (citing Bieregy 59 F.3d at
1452); see, e.gDavis v. Goorgd320 F.3d 346, 351 (2d Cir. 2003) (“[A]n isolated incident of mall
tampering is usually insufficient to establish a constitutional violation.”).

Here,Johnson’s amended complaint centers around the photographs he expesteive
in the mail from Pelliccio, which he did not receivgeeCompl. at ECF pp. 4. Johnson
specifically claims that the defendants are responsible for destroying thesergblatognd he
seeks damages on that bdgionetheless, even construed liberally, the amended complaint does
not state a plausible clairdohnsonagain points to a single alleged incident of phmtaphs
Pellicciosent him. As the court previously concluded, this incident, standing alone, is iesuffic

to state a plausible First Amendment claim regarding interference with prison mail.

4 Although Johnson cites generallyfarner v. Safley482 U.S. 78 (1987), as governing the regulation of incoming
mail in prison, the court does not read the amerdetplaintas a direct challenge to any regulation or policy institute
by Chester County Prison in and of itself. Rather, Johnson as#riison officials did not act in accordance with
the policy because they failed to send him an “Unacceptablespamdence” sheet that would have notified him of
his landlord’s unsuccessful attempt to deliver these photographs to him. Joppsarsdo contend that this policy
feature resulted in the destruction of the photographsekded for his criminal triaHowever, as alleged, Johnson
still does not state a plausible section 1983 claim becausea pfiial’s failure to abide by prison policy does not
constitute an independent basis for a constitutional cl8me Watson v. Rozu@iv. A. No. 1235J, 202 WL
5989202, at *8 (W.D. Pa. Oct. 29, 2012) (“The simple faat state law prescribes certain procedures does not mean
that the procedures thereby acquire a federal constitutional diméngigtations omitted)), report and
recommendation adopte@iv. A. No. 1235J, 2012 WL 5989245 (W.D. Pa. Nov. 29, 20k8e also Laufgas v.
Speziale Civ. A. No. 04cv-1697 (PGS), 2006 WL 2528009,*& (D.N.J. Aug. 31, 2006{Plaintiff maintains that
the facility’s handbook makes clear that prisowetkbe provided two of three hot meals a day. However, a prison’s
departure from the policies and procedures outlined in the facility’s bakdipes not, in and of itself, amount to a
constitutional violation actionable under § 1983.”).



Although unclear due to the sparse allegations and lack of a sufficiently aeticbkis
for a legal claimin the amended complaint, the court has also construed Johnson as bringing a
First Amendment denial of access to the courts claim. Similar to the original complaint, th
amended complaint fails to set forth a plausible claim to relief on this basislas wel

As the cout explained in the January 24, 2020 memorandum opinion, to prevail on an
alleged denial of access to the courts claim, a plaintiff “is required to show that thleofleccess
caused actual injuryJackson v. Whale®68 F. App’x 85, 87 (3d Cir. 2014)er curiam) (quoting
Lewis v. Caseyb18 U.S. 343, 350 (1996)). In other words, a prisoner claiming that a defendant
denied him access to the courts must allege an injury traceable to theocenditiwhich the
prisoner complainsSee Diaz v. Holdeb32F. App’x 61, 63 (3d Cir. 2013) (affirming district
court’s dismissal opro seprisoner’s denial of access to courts claims where prisoner failed to tie
alleged deficiencies in library to harm in underlying action). In general, an acjugl occurs
when a prisoner demonstrates that the prisoner lost a “nonfrivolous” and “arguabiebeleause
a defendant denied the prisoner access to the cQimtistopher v. Harbury536 U.S. 403, 415
(2002). Thus, “[tlhe underlying cause of action, is an element that must be described in the
complaint.”ld.

The right to access the courts may be satisfied if the plaintiff has an attorneg.dadfj
the public docket for Johnson’s criminal proceedings reflects that counssdeafed him for the
entirety of these proceedings, including his October 2048 8eeDocket, Commonwealth v.
Johnson No. CR15-CR-36662017 (Chester Cty. Ct. Com. PRl.)available at
https://ujsportal.pacourts.us/DocketSheets/CPReport.ashx?docketNumiddr-EER0003666-
2017&dnh=JwxX70ZEVjKygiGaP5GxAw%3d%3d. Johnsoagain acknowledgs in the

amendeaomplaint that he was represented by counsel in the criminal proceetdirgsindicated



that he would have sent the photographs in question to his attéxseych, with respect to his
claim that he was unable to obtain these photdgrapd use them at trial, he right of access to the
courts was satisfied by way of his criminal attornéyoweould have obtaingtie photographs in
question fromPellicciofor use at trial if needetiAccordingly, theamendedomplaint does not
supporta plausible basis for a claim that Johnson was denied access to the courts.

As a final issue, Johnson assafaims against the individual defendants in their official

and individuakapacitiesSeeAm. Compl. at ECF pp. 13, 6-7. Official capacity claims against
corrections officials are indistinguishable from claims against the entieenfploy themSee
Green v. City of PhiladelphjaCiv. A. No. 19CV-2190, 2019 WL 2766590, at *3 (E.D. Pa. June
28, 2019)see also Kentucky Graham 473 U.S. 159, 16%6 (1985) (“Officialcapacity suits . .
. ‘generally represent only another way of pleading an action against an entity of wbiticer
is an agent.” (quotingvonell v. Dep’t of Soc. Servs. of N.¥36 U.S. 658, 690 n.58.978))).
“[A]n official capacity suit is, in all respects other than name, to be treated dtsagaunst the
entity.” Graham 473 U.S. at 166.

Chester County is the entity that employs the corrections officials named as defenda
here. Therefore, offial capacity claims against them are more properly brought against Chester
County itself. Unlike Chester County Prison, a municipal body or other local government unit
which is not part of a state for Eleventh Amendment purposes, such as Chester County, may be a
“person” subject to suit under section 1988e Monell436 U.S. at 69@1. However, Johnson
has failed to state a claim against Chester County because nothing in therdatiptges that the
purported violations of his constitutional rightsmsteed from a unlawful municipal policy or

custom.See idat 694 (concluding that local governments are not liable under section 1983 “for

5 The court does not understalmhnson to be challenging the proceedings in the state court ttmhisaonviction.
Rather, his claims appear to be predicated entinelhe handling of mail at Chester County Prison.
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an injury inflicted solely by [their] employees or agents,” but are liable if municigtom or
policy caused plaintiff's injury). Rather, he appears to seek to hold Chester Cohlatylissuant
to arespondeat superigheory, which he cannot d8ee City of Canton v. Hartig89 U.S. 378,
392 (1989)see also Monelk36 U.S. at 691. Accordingly, to the extent Jamis official capacity
claims are construed as claims against Chester County, the coagauitismiss those claims.

C. L eave to Amend

Generally, the court should provid@m seplaintiff with leave to amend unless amending
would be inequitable or futil&ee Grayson v. Mayview St. HQ®93 F.3d 103, 114 (3d Cir. 2002)
(stating general rule). Also, “in civil rights cases district courts must offer amereme
irrespective of whetr it is requested-when dismissing a case for failure to state a claim unless
doing so would be inequitable or futile-letcherHarlee Corp. v. Pote Concrete Contractors,
Inc., 482 F.3d 247, 252 (3d Cir. 200Here, the court has already dismissed bdgiadentical
claims and finds that any further attempts to amend would be fs¢itleJones v. Unknown D.O.C.
Bus Driver & Transp. Crewo44 F.3d 478, 483 (3d Cir. 2019) (concluding that further amendment
by pro selitigant would be futile when litigantdiready had two chances to tell his story”).
Accordingly, the court will dismiss the claims in the amended complaint with prejud

D. M otion for Appointment of Counsel

Johnson has requested that the court appoint counsel to represent him under 28 U.S.C.
1915(e)(1), which provides that “[tlhe court may request an attorney to repneg@etrson unable
to afford counsel.1d. “[Section] 1915 . . . afford[s] district courts ‘broad discretion’ to determine
whether appointment of counsel in a civil case would be approprMt;mtgomery v. Pinchak
294 F.3d 492, 498d Cir. 2002) (quotingabron v. Grace6 F.3d 147, 153 (3d Cir. 1993)n

making this determination, the court must “consider as a threshold matter the ohehis
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plaintiff's claim.” Tabron 6 F.3dat 154;see also Mayer v. Corbett86 F. App’x 262, 264 (3d
Cir. 2006) (per curiam) (denying motion for appointment of counsel because appel&anbtha
made a threshold showing that his appeal has arguable merit in fact and feag T@bron). If
the plaintiff passes this initial threshold, the court must analyze these factorsjhé ptftintiff's
ability to present his or her case;” (2) “the difficulty of the particular leggalas;” (3) “the degree
to which factual investigation willdrequired and the ability of the indiggaaintiff to pursue
such investigation;” (4) whether the “case is likely to turn on credibiléterminations;” (5)
whether “the case will require testimony from expert witnesses;” (6) whether “the alanigly

to require extensive discovery and compliance with complex discovery rules;” ande(7) t
“plaintiff’'s capacity to retain counsel on his or her behdlabron 6 F.3dat 155-57;Montgomery
294 F.3cat499. Also, “courts should exercise care in appogitounsel because volunteer lawyer
time is a precious commodity and should not be wasted on frivolous chtmggomery 294
F.3d at 499 (citingParham v. Johnsqri26 F.3d 454, 458 (3d Cir. 1997)).

In the instant case, Johnson’s requesafgrointment of counsel fails at the threshold level
because he has failed to show that his case has arguable merit in fact and law. THereiouet, t
will deny the motion for appointment of counsel.

[11.  CONCLUSION

For the foregoing reasons, the cowill dismissthe amendedomplaint with prejudice
pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii) for the failure to state a ckasthe facts Johnson
alleges in the amended complaint do not support a plausible fdaenconstitutional violation
additional attempts by Johnson to amend would be f&éde.Jone®944 F.3d at 483. In addition,
the court will deny Johnson’s request for appointment of counsel because has noteatiegs

with arguable merit in fact and law.
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The court will enter a separateder.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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