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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MALEAK RAHE EM CRAWFORD : CIVIL ACTION
V.
ANDREW SAUL,
Commissioner of th&ocial :
Security Administration : NO. 20124
ME MO RANDUM

CAROL SANDRA MOORE WELLS
UNITED STATES MAGISTRATE JUDGE July 21, 2020

Maleak RaheenCrawford (“Plaintiff”) seeks judicial review, pursuant to 42 U.S.C. §
405(g), of the final decision of the Commissioner of the Social Security Admirostréithe
Commissioner”), denying his claim for disability insurance benefits (“DIB”) amgp#mental
Security Income (“SSI”) under Titles Il and XVI of the Social Security. APlaintiff has filed a
brief in support of his request for review, the Commissioner has responded to it, antf Réanti
filed a reply brief. For the reasons set forth below, Plaintiff's request fawesigranted and the
case is remanded so that the ALJ can correct the erronmdmade andevaluate properly
Plaintiff's residual functional capacity

l. PROCEDURAL HISTORY !

On October 25, 208, Plaintiff applied for DIBand SSI, alleging disability, because of
physical and mental health impairments, beginningeptembeb, 2016. R. 10 The claim was
denied, initially, and Plaintiff requested a hearimg. On November 1, 201,8Plaintiff appeared
beforeMark Baker Adminigrative Law Judge ¢he ALJ"), for avideohearing Id. Plaintiff and

his attorneyparticipatedrom Philadelphia; the ALJ anthe vocational expertAdina P. Leviton,

! The court has reviewed and considered the following docunerasalyzing this case: Plaintiffs Brief and
Statement of Issues in Support of Request for Review (“Pl. Br.”), Defesdaasponse to Request for Review of
Plaintiff (‘Resp.”), Plaintiff's Reply Brief (“Reply), and the admitrative record. (“R.”).
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(“the VE”) were in Richmond, Virginiald. OnJanuary 14, 201%heALJ, using the sequential
evaluation process for disabilifyssued an unfavorable decision. 1R-2Q The Appeals Council
denied Plaintiff's request for review, @ecember 102019, R. 1-3 making the AL3J decision
the Commissionés final decision.
Thereatfter, Plaintiff sought judicial review in this couftie parties have conseditto this
court’s jurisdiction, pursuant to 28 U.S.C. 8§ 636(c)(1).
Il FACTUAL BACKGROUND

A. Personal History

Plaintiff, born onAugust 27, 1979R. 18 was39years old at theme of theadministrative
hearing. His past workas a delivery truck drivewas last performed in 2016. B2. Plaintiff

has two minor children, but does not live with théinstead, he lives with his aunt. R. 42.

2 The Social Security Regulations provide the following ftep sequential evaluation for determining whether an
adult claimant is disabled:

1. If the claimant is working, doing substantial gainful activity, a finding of not
disabled is directed. Otheise proceed to Step Hee20 C.F.R88404.1520(h)
416.920(b)

2. If the claimant is found not to have a severe impairment which significantly
limits his physical or mental ability to do basic work activity, a finding of not
disabled is directed. Otherwise proceed to Stepex?0 C.F.R. 8 404.1520(c)
416.920(c)

3. If the claimant’s impairment meets or equals criteria for a listed impairment o
impairments in Appendix 1 of Subpart P of Part 404 of 20 C.F.R., a finding of
disabled is directed. Otherwise proceed to Stepet20 C.F.R. § 404.1520(d)
416.92@d).

4. If the claimant retains the residual functional capacity to perform past relevan
work, a finding of not disabled is directed. Otherwise proceed to St8e&0
C.F.R. 8404.1520(f) 416.920(f)

5. The Commissioner will determine whether, given the claimant’s residual
functional capacity, age, education and past work experience in conjunction with
criteria listed in Appendix 2, he is or is not disableGee20 C.F.R. §
404.1520(g)416920(g).
3 Plaintiff's daughter lives a block away from him, so he sees her every dageshis son every other weekend. R.
42-43.
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B. Plaintiff's Testimony

At the November 1, 201&dministrative hearing, Plaintiff testified about his physical
limitations, which are most significarand his allegedhental health ailmentsR. 42-61.As will
be seen, most of Plaintiffighysicalailments are caused by his cervigaihe problent. Plaintiff's
overall condition worsened significantly in 201&henarm and leg weakness begatimait his
ability to perform work duties and his urinary incontinence became persistent. Ra#8iff left
his last fulttime jobas atruck driver, becaus¢he driving motiondbecameoo painfulfor himand
herequired too many bathroom stdpsperformthe job adequately. R. 44.

The medicationPlaintiff takesto treat his urinary incontinendis not effective he must
wear Dependédiaperdfor adulty. R. 4. Plaintiff’'s urologist has told him that his incontinence
is caused by his cervical spine problem. 6R. Plaintiff suffers so much leakage, that rnest
change his Depends approximately five times each day. R. 46. Durigntiv@strativenearing,
Plaintiff asked to be excused so he cawddthe bathroom. R63-64. Plantiff also suffers from
bowel problems R. 48. Ater eating, he often feels paamd needs to go to the bathrodiat is
only able to defecate once or twice a weé#t. Plaintiff hada perding appointment to see a
gastroenterologist about this problem for December 2018, the month after the hihring.

Plaintiff had cervical spine surgery in December 20R.746 which was less than a year
before the hearingHe believesis overall condition has worsened since the surgery, because he
has decreaseadnge of motion in his neck and his other, related conditions have not impieved
47. For example, his urinary incontinence has not improlwedce, his urologist suggested a
surgial procedure to implant a devige his bladder. R. 48.That surgeryhas beerdelayed,

because Plaintiff mafjrst need another cervical surgeryl.

4The record contains®eptember 7, 2018atment note which explicitly states that Plaintikfg, bladder and bowel
problens are due to his cervical myelopathy. R. 597.

3
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Plaintiff has weakness and numbness in his armsigindeg; he often cannot feel his toes
and falls to the groundnow he uses a can® walk every day R. 49. Plaintiff's doctor
recommendethathe use a cane anglst cervical surgery, the hospital suppkedane.ld. The
last time Plaintiff tried to mowkis lawn, his right leg gave out, he stumbled, and bhakéall on
the lawnmower. R. 58. Although Plaintiff can feed himself, he cannot pickiag button his
shirt or tie his shoes, due to weakness in his fingers. R. 48556. In order to prevent falling
while showeing, he sits on a bench. R. 5®&laintiff' s hands shake slightly every day, ,but
approximately three times a weéks hands shake uncontrollably. R. Doctorsrelae his hand
shaking to his cervical spine problem. R. 60.

Additionally, Plaintiff suffers from depression. R1.5 Although Plairtiff previously
undervent limited therapy,at the time of the hearing, he was not taking medicatioangr
treatmenfor this condition.ld. at51-52.

Plaintiff no longer attendschurch serviceshe cannot ambulate quickly and feels
embarrassed by the frequency of his bathroom trips. RCOg2asionally he watchessporting
evens or YouTube videos with a friendhey often smoke cigamhile socializing R. 52, 57.
Plaintiff no longersmokesmarijuana,because his surge@dvisedhim that habi would retard
healing aftehis cervical sugery. R. 57-58.

Plaintiff does not sleep through the nigtypicadly, he sleeg in two-hour increments. R.
56. When awakeimg in the morningPlaintiff often feels disoriented and takes his time going
downstairs to microwavereakfast Id. After eating, he typically watches televisioll. Some

days,Plaintiff goes to the bus stop to pick up his daughter from schadol.

> The administrative record lacks a page 50.
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C. Vocational Testimony

The VE categorizedPlaintiff's job as a delivery truck driveas mediun?, semiskilled’
work. R. 62. Next, the ALJ asked the VE to consider a person:

the same age, education, and work experiencgPntff] with the
following limitations. Able to occasionallyift up to 20 pounds, frequently
up to 10 pounds.Able to sit,stand, and walk six hours each in an eight-
hour day. Occasionally climb ramps anstairs. Never climb ladders,
ropes,scaffolds. Occasionally balance, frequently stoop, frequently kneel,
frequently crouch, occasionallgrawl. Occasional exposure to humidity
and wetnessOccasional exposure textremecold. Occasional exposure
to dust, odors, fumes, angulmonaryirritants. No exposure to unprotected
heights.No exposure to moving mechaniqadrts. Handling andingering,
thats gross and fine manipulation, are each limited to frequent with the
bilateral upper extremities, and operation of focbntrolsis limited to
frequent with the rightower extremity. Could an individual with these
limitations perform the claimant's past work as it was actually or
customarilyperformed?

R. 63. The VE responded that this person couldpeform Plaintiff's past workld. However, the
individual could perform the following lightjobs: (1) inspector, 50,000 positions nationally; (2)
sorter, 60,000 positions nationally; and (3) housekeeper, 250,000 positions nationally. R. 64-65.
Next, the VE was asked to consider the same pevgtnthe additional limitation of being
off-taskfive minutes every hour of the work-day. R. 65. The VE respondednithatassuncertain if
this additional limitation would preclude working in a competitive environmé&ht.A limitation of
only threeminutes each houwvould not bepreclue all workand the person could perform the three
light jobsthe VEhad previously identifiedld. at 6566. Finally, if theindividual would be offtask

for tenminutes every hour, he or she could not perform any wiorkat 66.

8“Medium work involves lifting no more than 50 pounds at a time with frequent liftimguoying of objects weighing

up to 25 pounds.” 20 C.F.R. §8 404.1567(c),.868(c).

7“Semi-skilled work is work which needs some skills but does not require doing the more comgteduties.” 20

C.F.R. 88 404.1568(b), 416.968(b). It is less complex than skilled work but orapgex than unskilled workld.

“A job may be classified as serskilled where coordination and dexterity are necessary, as when hands or feet must
be moved quickly to do repetitive taskdd.

8 “Light work involves lifting no more than 20 pounds at a time with frequent lifting oyicarof objects weighing

up to 10 pounds.” 20 C.F.R. 8§ 404.1567(b), 416.967(b).

5
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In response to a question frdPaintiff's attorney,the VE staked that,if an individuals

incontinence causes him twinateon himself several times a daynecessitating bathrootrips

to change- he could not sustain employment. R. 6Finally, the VE testified that, if a person

routinely missed one tiwvo days of work achmonth, he could not sustain employmeiat.

Il. THE ALJ’s FINDINGS

In his decision, the ALJ issued the following findings:

1.

[Plaintiff] meetghe insured status requirements of the Social
Security Actthrough December 31, 2022.

[Plaintiff] hasnot engage in substantial gainful activity
since September, 2016, the alleged onset da(g0 CFR
404.1571et seqand 416.97%t seq).

[Plaintiff] has the following severe impairmentsisthma,
cervical spine stenosis, cervical myelopathy, status post
cervical fusion, irritable bowel syndrome (IBS), and urinary
incontinence (20 CFR 404.1520(c), 416.92)(c)

[Plaintiff] doesnot have an impairment or combination of
impairments that megsor medically equalthe severity of
one of the listed impairments in 20 CFR Part 404, Subpart P,
Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526
416.920(d), 416.925 and 416.926

After careful consideration of the entire record, the
undersigned finds thafPlaintifff has the residual
functional capacity to perform less than the full range of
light work as definedin 20 CFR 404.1567(b) and
416.967(b). He can lift up tisventy pounds occasionally
and ten pounds frequently; he can sit for up to six hours,
stand for up to six hours, and walk for up to six hours in
an eighthour workday; he can occasionally climb ramps
and stairs, never climb ladders, ropes, or scaffolds,
occasionallybalancefrequently stoop, kneel, and crouch,
and occasionally crawl; he can toleratecasional
exposure to humidity, wetness, extreme cold, dust, odors,
fumes, and pulmonary irritants; he can have no exposure
to unprotected heights or movingnechanical parts;
handling and fingering for gross and fine manipulation
are limited to frequent with the bilateral upper
extremities; operation of foot controls is limited to

6
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frequentwith the right lower extremity; in addition to
normal breaks, hevill be off task an additional three
minutes everyour.

6. [Plaintiff] is unableto performanypastrelevantwork (20
CFR404.1565and 416.965).

7. [Plaintiff] wasbornon August27,1979andwas37 years
old, whichis definedasa youngeilindividual age 1819,
on the alleged disability onset date (20 CFR 404.1563 and

416.963).

8. [Plaintff] has a limited education and is able to
communicate in English (20 CFR 404.1564 and
416.964).

9. Transferability of job skills is not material to the

determination of disability because using the Medical
Vocational Rules as a framework supports a finding
that [Plaintiff] is “not disabled, whether or not the
claimant has transferable job skills (See SSRBand

20 CFR Part 404, Subpart P, Appen#)x

10. Considering [Plaintiff's] age, education, work
experience, and residual functional capacdhgreare
jobs that existin significant numbersn the national
economy that the claimant can perform (20 CFR
404.1569, 404.1569a, 416.969, akb.969a).

11. [Plaintiff] hasnotbeenunderadisability, asdefinedin the
SocialSecurityAct, from September 5, 2016, through the
date of this decision (20 CFR 404.1520(g) and
416.920(Qq)).

R. 12-15, 18-20.
IV. DISCUSSION

A. Standard of Review

Judicial review of the Commissioner’s final decision is as follows. The Commés&o
findings of fact will not be disturbed, if they are supported by substantial evid&wmédos v.

Comm’r of Soc. Sec474 F.3d 88, 91 (3d Cir. 2008¢haudeck v. Comm’r of Soc. Sec. Admin.
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181 F.3d 429, 431 (3d Cir. 1999). Substantial evidence is not “a large or considerable amount of
evidence, but rather such relevant evidence as a reasonable mind might accept as tdequat
support a conclusion.Pierce v. Underwod, 487 U.S. 552, 565 (1988) (internal quotation
omitted). While it is more than a mere scintilla of evideBtestek v. BerryhiJl139 S. Ct. 1148,

1154 (2019, it may amount to less than an evidentiary preponderaRrasgnoli v. Massanari

247 F.3d 3438 (3d Cir. 2001)Brown v. Bowen845 F.2d 1211, 1213 (3d Cir. 1988). Overall,
this test is deferential to the ALJ and the court should affirm the ALJ’s fiadih¢act that are
supported by substantial evidence, even when the court, agimgvo,might have reached a
different conclusionMonsour Medical Center v. Heck|e&806 F.2d 1185, 11991 (3d Cir. 1986),

cert. denied482 U.S. 905 (1987). Indeed, the court is not permitted to weigh the record evidence
itself. Rutherford vBarnhart 399 F.3d 546, 552 (3d Cir. 2005). By contrast, the Commissioner’s
legal conclusions are subjectde novoreview. Poulos 474 F.3d at 91Schaudeck181 F.3d at

431.

B. Burden of Proof in Disability Proceedings

To be found “disabled” under the Act, Plaintifiust carry the initial burden of

demonstrating that he is unable to engage in “any substantial gainful activity by reason of any
medically determinable physical or mental impairment . . . which has lasted o eapdrted to
last for a continuous periaaf not less than twelve months.” 42 U.S.C. § 423(d)(1)(A); 20 C.F.R.
88 404.1505(a), 416.905(a). Plaintiff may establish a disability through: (1) medical evidence
meeting one or more of the serious impairments detailed in 20 C.F.R., Part 404, Subpart P
Appendix 1; or (2) proof that the impairment is severe enough that Plaintiff cannot engage in any
type of “substantial gainful work which exists in the national econonijetkler v. Campbell

461 U.S. 458, 460 (1983); 42 U.S.CAB3(d)(2)(A).
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Under the first method, Plaintiff is considegeet sedisabled by meeting one of the “listed”
impairments. Heckler, 461 U.S. at 460. Under the second method, Plaintiff must initially
demonstrate that a medically determinable impairment prevents him from returningpshis
employment. See Brown845 F.2d at 1214. If Plaintiff proves that his impairment results in
functional limitations to performing his past relevant work, then the burden of proaf tehifte
Commissioner to prove that work does in fact exist in the national economy whichffP¢aimti
perform given his age, education, work experience and residual functional cajssmtyless v.
Comm’r Soc. Sec931 F.3d 198, 201 (3d Cir. 201®pulos,474 F.3d at 92.

C. Review of the Administrative Law Judge’s Decision

Applying the sequential analysis process, the ALJ determined that, although Plaintiff coul
not perform his past relevant work, he could perf@eweralother light jobs that exist in the
national economy; hence, Plaintiff was not disabled.1(R20. Plaintiff contends that the ALJ
erred when evaluating his residual functional capacity (“RFC”), seche failed to consider
properlyPlaintiff's: (1) need to use a cane to waR) limitations caused byrinary incontinence,

(3) mental health limitations, (4) and hand limitations. PIl. B2-B2. The Commissioner counters
that the ALJ affordegbroper consideration to all of Plaintiff's alleged ailments when evaluating
his RFC. This court finds that the Aldbmmitted reversible errdsy failing to incorporate
Plaintiff's limitations due to his need to use a cane to walk, urinary incontinence and hand
weakness, into the RFC assessment.

1. The ALJErredReversiblyby Omitting Plaintiff's Need to use &anefrom the RFC
Assessment

Plaintiff maintains thathe ALJ erred reversibly by failing to accept his need to use a cane
and to include limitations caused liyis needin the RFC assessment. Pl. Br.2ab. The

Commissioner counters that the record does not support Plaintiff's claim thaetisto use a
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caneto walk Resp. a#i-5. This court finds that the ALdommitted reversible error in that the
RFC fails to include limitations based on Plaintiff's need to use atoamalk

The ALJ discounted Plaintiff's use of a calecause he thought that Plaintiff's use of a
cane was a matter of discretion, rather than necessity. R. 17. Howeverotidebaes this
belief. First, Plaintiff testified that he hagynificantleg weakness and falvithout warning he
even uses a benchgbowerjo prevent falling. R49, 56,58. Furthemore,Plaintiff testified that,
after his cervical surgery in lateecember 2017, the hospital provided him a cane. R. 49.
Moreover,numerous treatment notesrecorddocument Plaintiff' difficulty walking, including
abnormabbjective test resultseePl. Br. at 3 (citing R44344, 45657,468, 518, 594, 59B617-
18), and hisneed for a caneSeeid. at4 (citing R. 423, 440467, 477, 490, 492, 51341, 553.
An ALJ may not ignore record evidence which suggests a contrary conclusion, as oaaimed h
SeeAdorno v. 8alala, 40 F.3d 43, 483d Cir. 1994). Insteadhe ALJ must provide some
explanation for rejectinghts evidence Id. Further, he ALJ’s error is not harmless, because
Plaintiff's need to use a carould very wellaffect his ability toperform thesubstantial amount
of walking requiredo sustairlight work. SeeSSR83-10, 1983 WL 31251, at *56 (explaining
that light workrequiresthe ability to stand or walk for up to twhirds of an eightiour work
day). This case should be remanded so that the ALJ can cqresigéeitly, the evidence Plaintiff
has cited and, if heejecs it, explain why. Ifthe ALJ accepts the eviden@nd determines that
Plaintiff requires a cane to walke must amend his assessment of Plaintiff's RF&count for
it.

2. The ALJCommitted Reversibd Error by Failing to IncludeAccurately Limitations
Caused by Plaintiff’'s Urinary Incontinence in the RFC Assessment

Plaintiff maintains that the ALJ erred by failing to craabperlythe limitations caused by

his urinaryincontinenceincluding hisneedto go to the bathroom approximately every Hredtir

10
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and, unfortunately, suffering leakage from his Depends several times per day. PI. Br.Tdie5-8.
Commissionecounters that the ALJ properly accommoddterlimitations caused by Plaintiff's
urinary incontinence by including the need to betagsk three minutes each hour in the RFC
assessmentResp. at 5. The court finds that the ALJ’s finding that Plaintiff would & task
for only three minutes every hour, due to urinary incontinenceotisupported by substantial
evidence.

At the administrative hearinglaintiff askedo use the bathroom, R.®3};in his decision
the ALJnotedthatthe bathroom breakccurredwithin 35 minutes of the hearing’s start. R. 17.
If that is accurate, every 70 minutes, Plaintiff will require two breaks of indetate length. This
frequency issomewhagreater than one per hour, which is all the ALJ allowethe RFC and
hypothetical posed to the VEThe ALJ seem not to have understood that his own observations
about Plaintiff's limitationdeliedthe RFC he ultimately assegsl No reasonable person, faced
with the evidence the ALJ saw and credited, would concthdePlaintiff only required one
unscheduled bathroom breagr hourhence, there is not substantial evidence to support the ALJ’s
conclusion in this regard. On remand, the ALJ should modify Plaintiff's RFC to include the need
for unscheduled bathroom breaks every 35 minutes throughout the worldlaclade it in a
hypothetical question to a vocational expert so that the ALJ can conclude prebether this
frequency of additional breaks woulstally foreclosework.

3. The ALJ Afforded Proper Weight to Plaintiff's Mental Impairments

Next, Plaintiff argues that théALJ improperly failed to include any mental health
limitations in the RFCassessmentPI. Br. at8-11. The Commissioner counters ttiae ALJ
properly accommodated Plaintiff's n@evere mental impairments s RFC evaluation by

limiting Plaintiff to unskilled work Resp.at®. This court finds that the ALJ properly found that

11
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Plaintiff's mental impairments were not severe and, since Plagtiiéntal health treatmemtas
sparseand describé no significant limitations at the hearing, the ALJ did not err in failing to
include any specific mental health limitations in the RFC assessment.

First, the ALJ found, in all four of the domainsméntalfunctioning,that Plaintiffonly
exhibited mild impairment R. 13-14. As the ALJ nted, R. 14, under the Commissioner’s
regulations, this meartbat Plaintiff does not have a severe mental health impairment. 20 C.F.R
88 4041520a(d)(1),416.920a(d)(1) Next, it istrue that Plaintiff ha received very little
treatment for s depressin and, at the time of thedministrativehearing, was receiving no
treatment R.52. Finally, at the hearing?laintiff failed to claim any workelated limitations
from his alleged depression; hence, the Appropriatelyomitted any from the RFC. See
Rutherford 399 F.3d at 35(holding that the ALJ did not err by omittifigpm the claimant’s
RFC any limitations caused by medicatioduced drowsiness, because Plaintiff failed to
allege ame.

4. The ALJ Erred Reversibly by Omitting Plaintiffs Hand Limitatiofiem the RFC
Assessment

Finally, Plaintiff arguesthat the ALJ erred by finding that he was capable of frequent
fingering and handling, despite his hand weakness. PI. Br. at 11-12. The Commissioner counters
that the ALJ properly accounted for Plaintiff's hand limitations. Resp.1&t 9rhis court finds
that the ALJ erred.

The record documents Plaintiff's hand weaknesen after cervical surgeriR. 426, 443,

456, 477, 502-03, 5159394, 61718. Plaintiff testified that he could ndtutton his shirtstie
his shoes, or pick up a coin. #8951, 5556. Despite this consistent recood significant hand
weakness and limitatigthe ALJ concluded that Plaintiff was able to finger and handle frequently,

which means up to twthirds ofthe time. SeeSSR 8310, 1983 WL31251,at *6. No reasonable

12
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person, faced with the actual record before the ALJ, would so conclude. Hence, thare is
substantial evidence to support the ALJ’'s RFC finding in this regfpdnremand, the ALJ shall
re-evaluate Plaintiff’'s RFC to account for his lieul ability to finger and handle.
V. CONCLUSION
A thorough review of the record indicates that three of Plaintiff's assertibarror have
merit Hence, this case must be remanded so that the ALJ @valuatePlaintiffs RFC.

Accordingly, an implementing Order and separate Order of Judgment follow.
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