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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

IN RE: PHILADELPHIA ENTERTAINMENT :
AND DEVELOPMENT PARTNERS, LP, : Bankruptcy No. 1412482
Debtor :

IN RE: PHILADELPHIA ENTERTAINMENT

AND DEVELOPMENT PARTNERS, LP,

d/b/aFOXWOODS CASINO PHILADELPHIA
Plaintiff

V. : Civil Action No. 2:20:v-00295
Adversary No. 4-00255
COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF REVENUWE, and
COMMONWEALTH OF PENNSYLVANIA,
Defendants

OPINION
Appeal of Bankruptcy Court’s Order dated December 31, 2019Affirmed

Joseph F. Leeson, Jr. September30, 2020
United States District Judge

INTRODUCTION

Persil MangeuLLC, in its capacity as the trustee of the Liquidation Trust for the estate
of the debtor Philadelphia Entertainment and Development Partners, LP d/b/a Foxasiois C
Philadelphig“PEDP”), the paintiff in the above-captioneaddversaraction appeald§rom the
order granting the Commonwealth Defendants’ Motion to Dismiss Adversary Cainolain
the Alternative, to Abstain, entered by the United States Bankruptcy Court fordieerEa
District of Pennsylvania on December 31, 202%ter de novo review, the Bankruptcy Casrt

decisionis affirmed
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Il. BACKGROUND
In a 2018 opinion, the Third Circuit Court of Appeals described the backdrofitis
case as follows:

We trace this case to 2006 when the Pennsylvania Gaming Control Board (th
“Board’) awarded a slot machine license to PEDP, which paid a $50 million fee to
the Commonwealth for the license. The Board, however, eventaattked the
license when PEDP failed to meet certain of its requirements for its maintenance.
[It did not reurn any part of the $50 million license fee?EDP unsuccessfully
appealed from the revocation order to the Pennsylvania Commonwealth Court,
following which the Supreme Court of Pennsylvania deRE®Ps application to
review that decisionAfter the Pansylvania courts upheld the revocation, thereby
exhausting PEDR’remedies through state procedures to challenge the revocation,
it filed a petition in bankruptcy. During the bankruptcy proceedings, it brought an
adversary action against the Commonwealth alleging that the license revocation
should be avoided because it was a fraudulent tréfisfader§§ 544and548 of

the Bankruptcy Codand under Pennsylvania law. Citing tReoker-
Feldmandoctrine, the Bankruptcy Court concluded that it lacked stlbfatter
jurisdiction over the fraudulent transfer claims in light of the proceedings in the
state courts which had upheld the revocation order. By that time Persil érad be
appointed Trustee, and it appealed to the District Court which affirmed the
Bankruptcy Court order. Persil then appealed to this Court. We will reverse because
the Bankruptcy Court erred when it held that Romoker-Feldmaloctrine barred

its reviewof thefraudulent transfer claims. We are satisfied that in a review of those
claims tke Bankruptcy Court did not need to review or reject the Commonwealth
Court’s judgment. We, however, do not reach a conclusion on the question of
whether any of PEDR fraudulent transfer claims are meritorious, so our opinion
should not be overread as wayaddress th&ooker-Feldmaissue.

Phila. Entmt & Dev. Partners, LP v. Dépof Revenue (In re Phila. Entin& Dev. Partners,
LP), 879 F.3d 492, 494-95 (3d Cir. 20X8PEDP 1V”). The matter was remandealthis Court,
which at its option, remard the matter to th8ankruptcy Court for further proceedings to

address

1 Additional factual background was provided by the Third Circuit Court of Appeals, as
well as in prior opinions of this Court, the Bankruptcy Court, and the state courts,|lamat \Wwe
repeated hereSee, e.g. In re Phila. Entm’'t & Dev. Partners, LP, d/b/a Foxwood Casinos
Philadelphig 569 B.R. 394, 396 (E.D. Pa. 2017) (“PEDP III").

2 It was clarified for the first time in the Circuit Court that the transfer PEDP seeksitb avo
is the revocation ahe License without receiving value in return.
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(1) whether claim or issue preclusion bars judicial review of the Trgstésm

that the license revocation was a constructively fraudulent transfer under §
548(a)(1)(B) or § 544(b) and the PUFFAand if not (2) whether the Trustee has
stated a claim that the license revocation constitutes a fraudulent transfer under §
548(a)(1)(B) or 8§ 544(b) and the PUFTA; and (3) whether the Eleventh
Amendment bar judicial review of the Trustég claim that the license revocation

was a constructively fraudulent transfer under § 548(a)(1)(B) or 8 544(b) and the
PUFTA.

Id. at 504, PEDP lll, No.: 16€v-01992, Order dated April 19, 2019, at ECF No. 29. On remand,

the Bankruptcy Court concluded:
(1) the Plaintiff's Fraudulent Transfer Claims are not barred by claim or issue
preclusion; (2) the Plaintiff's Fraudulent Transfer Claims are barred by sovereign
immunity, and (3) even if sovereign immunity were inapplicable to the Fraudulent
Transfer Claims, the Plaintiff has failed to state a claim against the Defendants
under 88548(a)(1)(B), 544, and 550 of the Bankruptcy Code and the PUFTA
because the License did not constitute the property or an asset of the Deltor unde
applicable Pennsylvania state law.

Phila. Entm’'t & Dev. Partners, LP v. Pa. (In re Phila. Entm’t & Dev. Partners, |.61) B.R.

51, 57 (Bankr. E.D. Pa. 201@PEDP V”). That decision is the subject of the instant appeal.
The Trustee asserts that the Bankruptcy Court, relying on definitions in the Gaatfing A

rather than inhe PUFTA, erred in holding that the License did not constitute property, an

interest in property, or an asset of PEDP for purposes of the fraudulent transfsr dlais

determination was essential in tBankruptcy Couts conclusions that thedudulent tansfer

claims are barred by sovereign immunity dnat PEDP failed to state a claim for fraudulent

transfer under the Bankruptcy Act and BH@FTA. Because this Court, after de novo review,

holds that the License wast the property of PEDP, the Bankruptcy Cutecision is

affirmed

3 Pennsylvania Uniform Fraudulent Transfer ActPE2C.S88 5104-510%"PUFTA”)
4 Pennsylvania Race Horse Development and Gaming Aa,@.S88 1101-1904
(“Gaming Act”)
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[I. STANDARD OF REVIEW

On appeal, a district court review8ankruptcy Cours findings of fact applying a
“clearly erroneous” standard of reviedeeAm. Flint Glass Workers Union v. Anchor Resolution
Corp., 197 F.3d 76, 80 (3d Cir. 1999A district court reviews th8ankruptcy Couts legal
determinations de novb See ®vereign Bank v. Schwah14 F.3d 450, 452 (3d Cir. 2005
V. ANALYSIS

This case essentially revolves around wheRteDP had a property intetes the
Licene. The Bankruptcy Court concluded that it did not. Consequently, the court determined
that sovereign immunity barred the fraudulent transfer claims and PEDiPttageate a claim.

For the reasons set forth beldvecause the Gaming Act makes clear that the issuance of the
License was a revocable privilegeed4 Pa.C.S8 1311(d), this Court finds after de novo review
that the License wasot theproperty of PEDP and the Adversary Complaint was properly
dismissed.

A. The License wasot the property of PEDP.

PEDPassertedraudulent transfer claimesgainst the Commonwealbiased on the
revocation of the icense. These claims were broughtler § 548(a)(1)(B) of the Bankruptcy
Code and under tHRUFTA, by virtue of § 544 of the Bankruptcy Code. A threshold
requirement foeach ofthe claims is thahe License was the propertyPEDP Seell U.S.C.

§ 548(a)(1) (allowing the trustee to avoid any transfelafointerest of the debtor in property

"); 12Pa.C.S88 5104-5105 (providing for voidable transfers);PE2C.S8 5101 (defining

5 The Trustee asserts that the issues in this appedVe disputesoncerning the legal
conclusions reached by the Bankruptcy Court and that de novo review is required.
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“transfers” as “[eyery mode, direct or indirect, absolute or conditipmaluntary or involuntary,
of disposing of or parting with an asset or an interest in an asset;assel ‘as ‘[p]roperty of a
debtof). The Bankruptcy Code does not define “propedyan interest in property‘Congress
has generally left the detemmation of property rights in the assets of a bankeugstate to state
law.” Butner v. United Stated40 U.S. 48, 54 (1979).
1. The Bankruptcy Court’s Opinion and issues on appeal
In looking to state law, the Bankruptcy Court found thatGaening Act which governs,
inter alia, the creation, issuance, maintenance, and revocation of slot machine Jitsrtbes
appropriate source of Pennsylvania state law for determining the Beinterest in the
License.” SeePEDP V, 611 B.R.at70. The court noted that 8 1102, which sets forth the
Pennsylvania General Assemldstated legislative intent in enacting the Gaming #tetes
Participation in limited gaming authorized under this part by any licensee,
permittee, registrant or certificate holder shall be deemed a privilege, cordlitione
upon the proper and continued qualification of the licensee, permittee, ragistran
certificate holder and upon the discharge of the affirmative responsibility of each
licensee, permittee, regjiant and certificate holder to provide the regulatory and
investigatory authorities of the Commonwealth with assistance and information
necessary to assure that the policies declared by this part are achieved.
4 Pa.C.S81102(7). TheBankruptcy Court “iew[ed] this as an unequivocal statement that the
Pennsylvania legislature intended that the License constitutes a revooaldgegpl PEDP V,
611 B.R.at 70 (citingIn re Williams 2014 Bankr. LEXIS 330, at *9 (Bankr. D.N.J. Jan. 24,
2014) (explaining thahe starting point to discern legislative intent is the existing statutory
text)). The court found that the legislative intent that the License is a revocableg@issalso
supported by tier provisions of th&aming Act. See id(citing 4Pa.C.S88 1311(d), 1327-
1328; 58 Pa. Code § 421a.)(alf furtherdetermined that thePennsylvania legislature included

express statutory language in 81327 of the Gaming Act that not only barred the salestoansfer
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assignment of the Licenseyttalso prevented the formation of a property interest by precluding
any entitlement to a licensePEDP V, 611 B.R.at75-76. The Bankruptcy Court concluded
that “the Debtors interest in the License was not'arterest of the debtor iproperty’ under
8548(a) of the Bankruptcy Codeld. at 70-71.

The Bankruptcy Court consider®EDP’s argument thate RJFTA, pursuant to which
PEDP seeks to avoid thesfer, rather than the Gaming Ashould be used to determine
whether the Licenseas property.Seeid. at 71-72. Bit the court rejectethe suggestion that
the legislative history of the PUFTA trumps the statutory provisions of the GamingAe id.
(explaining thaPEDP arguedthat the legislative history of the PUFTA shows it
definition of the termproperty’ under that statute was intended to be construed broadly” and
that government licenses that contribute to the value of the holder shoulchieddgeoperty”
regardless of whether they are transferabkere deemed pperty for other purposesiting 12
Pa.C.S8 5101, Committee Cmt. — 1993, NQ).91t also rejecte®EDP’sargument thatthere
is no irreconcilable conflict between the PUF§Articulation of property for fraudulent transfer
purposes and th@aming Acts provisions with respect to the Licefiseasoning that the
Gaming Act‘addresses the nature of a ganliognse as a revocable privilege that did not create
an entitlement in any party.See id. The courtreasonedhat “the PUFTA does notlearly
address gaming licenses specifically, but rather addresses goverssnextlicenses
‘generally [and that]the general nature of the PUFBAcommentary, in the face of a specific
statute related to gaming licenses, makes it less theer’ that the License is property under the
PUFTA” See id.The Bankruptcy Court further commented thatPd-TA predates the
amendments to the Gaming Abatauthorizdthe issuance of slot machine licenaes,

therefore PUFTA's “reference to governmeisued licenses clearly did not include slot
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machine licenses such as the License issued to the DeB&e.id. Consequently, the court
concluded thatthe specific provisions of the Gaming Act providing that the License is a
revocable privilege and not intended to create an entitlement for the beraefit pérson
supersede the general provisions of the PUBTAgislative historyand support the conclusion
that the Debtor did not hold a property or ownership interest in the License for purpegbsr
8544 of the Bankruptcy Code or 885104 and/or 5105 of the PUFTHAat 73.

In this appeal, PEDP reasserts it argumtrdatthe PUFTA's legislative history
establishes the License is property and thatules of statutory constructigrovide that the
definition of property ithe PUFTA, as opposed to the Gaming Act, should control.
Additionally, PEDP argues thainderthe plainlanguage othe PUFTAthe License was
“property.” PEDP further contends that the Bankruptcy Cewed infinding thatthe PUFTA
and the Gaming Act were irreconcilalaled that, regardlesthe RJFTA is the “special statute”
as to the question of whethihe License constitutes “propefty

2. The License ishot property.

“In determining the meaning of a statutory provisidgthe courts] bok first to its
language, giving the words used their ordinary meafiingyttis v. District of Columbial38 S.
Ct. 594, 603 (2018) (quotingoskal v. United Stateg98 U.S. 103, 108 (1990)“Generally,
where the text of a statute is unambiguous, the statute should be enforceteasawdifo]nly
the most extraordinary showirg contrary intentions in the legislative history will justify a
departure from that language.In re Phila. Newspapers, LLG99 F.3d 298, 314 (3d Cir. 2010)
(quotingUnited States v. Albertin#72 U.S. 675, 680 (1985)).

Contrary to PEDP’s claim, theidense is not property unddret plain langage of the

PUFTA. PEDP argues that under the plain languageef?UFTA, which define$Asset” as
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“Property of a debtor” andefines “Property” asAnything that may be the subject of
ownershig; seel2 Pa.C.S8 5101(b), and that “Ownership” is defined by‘@emmon and
approved usage” by tiglack’s Law Dictionay as “the right to possess a thirighe License

was “property” because PEDP had the right to, and in fact did, possess the Lieeke.
Pa.C.S8 1903(a)Black’s Law DictionaryPocket Edition (5th ed. 2016). The Commonwealth
disputes this contention, asserting that bectheseUFTA defines property as anything “that
may be the subject of ownershigfid because the License was revogatdaditional, and
nontransferable privilege, it could not be the subject of ownership. This Court agredsewi
Commonweah and the Bankruptcy Cow'tdecisions. Although PEDP did possess the License,
there is nothing to suppdPEDP’scontention that it had “right” to possess the Licens8ee
Arneault v. OToole, 864 F. Supp. 2d 361, 395 (W.D. Pa. 20fiading that the plaintiff did

“not have a protected property right under state law to engage in the gaming indusdry, sinc
Pennsylvania law expressly kes the granting of a gaming license a revocable privil@itng
58 Pa. Code § 421a.1ja)

If the text of thePUFTA s unambiguous, as PEDP asserts, there is no need to consider
thelegislative history Nevertheles, PEDP has presented this argument on appeal so it will be
addressed. fe legislative history, as reflected in the commentatiie® UFTA, statesthat
“[t]he definition of ‘property is intended to be construed broadly, to include any right or interest
that contributes to the value of a persofée12Pa.C.S§ 5101, cmiy 9. Although this language
supports PEDP’s propertjaim, this Court agrees with the Bankruptcy Court thatlegislative
history of the PUFTAloes not trump the statutory provisions of the Gaming 8eePEDP V,

611 B.R.at72, see alsd Pa.C.S. § 197h) (“When the words of a statute are clear and free

from all ambiguity, the letter of it is not to be disregarded under the pretext of uitsuin
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spirit.”). The Statutory Construction Act provides that thbjéct of all interpretation and
construction of gttutes is to ascertain and effectuate the intention of the General Assembly.
Every statute shall be construed, if possible, to give effect to all its jmmusis 1 Pa.C.S. §
1921(a). “Whenever a general provision in a statute shall be in conflict veiieeial provision
in the same or another statute, the two shall be construed, if possible, $tethahay be given
to both. If the conflict between the two provisions is irreconcilable, the speoiasions shall
prevail and shall be construed asexeption to the general provision.” .1 Pa.C.S. § 1933
Winterberg v. Transp. Ins. G&2 F.3d 318, 324 (3d Cir. 1995) (holding that if conflicting
provisions of statutes are irreconcilable, the specific provisions shall pregaijeneral
provisons’). In light of thecomments irthe PUFTA that“[t]here are few reported cases in any
jurisdiction dealing with fraudulent transfer of property that does not constituasset as
defined in this chaptérseel2 Pa.C.S. § 5101(2), this Court fintistregardless ofvhether the
PUFTA is irreconcilable with the Gaming Act, whether the License is propertytis bes
determined under thearrower definitionsin the Gaming Act PEDP’s suggestion that because
the comments of the PUFTA include the words “in particular,” it is the more spsi@fide is
misplaced. Further, the Gaming Act’s purpose is not sitggbyotect the public, as is evident
upon review.Because the Gamirct is the more specific statutie fact that it may have been
passed later in time is irrelevareel Pa.C.S. § 1933 (providing thatriiess the general
provision shall be enacted later and it shall be the manifest intention oétieeaBAssembly
that such general provision shall pre¥ail

The Gaming Act provides: “[@Fticipation in limited gaming authorized undbis part
by any licensee, permittee, registrant or certificate holder shall be deenieiege” 4 Pa.C.S.

§ 1102(7) “Nothingcontained irfthe Gambling Act]s intended or shall be construed to create
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in any person an entitlement to a license Pa4C.S§ 1327. Further,d license . .granted or
renewed pursuant to this part shall not be sold, transferred or assigned to any stimemper
shall a licensee. .grant a security interest in or lien on the licehséPa.C.S. § 1327The

Board has the ‘idcretion [to]suspend, revoke or deny renewal of anylicense” Id.
Considering these provisions and for the reasons further explained in the Bankrupttyy Court
decision, the License is not property of PEDP. The Bankruptcyt® determination that PEDP
failed to state a fraudulent transfer claim is affirmed.

B. Sovereign mmunity bars the fraudulent transfer claims.

TheBankruptcy Court found “that, in general, the States have waived their sovereign
immunity to suit in fraudulent transfer actions in bankruptcy ColPEDP V, 611 B.R.at68
(citing Cent. Va. Cmty. Coll. v. Kat346 U.S. 356 (200%)The courtexplained:

Actions seeking the return of a debsofraudulently transferred property or,

alternatively, the value of such property, were the types of actions with respect to

which States would have contemplated narrowly waiving their sovareigonity

when ratifying the Constitution. This is because such actions implicategbé

the bankruptcy estate and were part of the fabric of deb¢alitor law at the time

of ratification.

Id. at 68(citing In re La Paloma Generating, G&88 B.R. 695, 701 (Bankr. D. Del. 2018);
Zazzali v. Swenson (In re DBSI, Inetp3 B.R. 709, 719 (Bankr. D. Del. 2012)).

However, the Bankruptcy Court concluded ttnetfraudulentransferclaims®at issue in
this case do not fall under that waiver, and the Defendant&reign immunity serves as a
defense to those claimfisPEDP V, 611 B.R.at68. Thecourt reasoned thah contrast tdKatz
andDBSI, becausehe License did not constitute the property or antagg$eEDP, it did not fall
under the Bankruptcgourt sin remjurisdiction to administer thees of the bankruptcy estate.

See id.For this reasorthe court found thahe fraudulent tansferclaims“are, in essence, a suit

for money damagésnd “sovereign immunity serves as a defense to those clalohs.”
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PEDPasserts that thBankruptcy Courtorrectlyy concludedhat sovereigimmunity
generally does not bar fraudulent transfer actions.th&ucourt errech concluding that the
License was nahe propety of PEDPand, therefore, that sovereign immunity had not been
waived Conversely,ie Commonwealtagrees with the Bankruptcy Court’s finding thia
License wasiotthe property of PEDRNdits conclusion thabecause the License is mesthe
fraudulent joinder claim seek only a money judgmenthefCommonwealtthereforeasserts
that thelicense does nahvoke the Court’sn remjurisdiction The Commonwealth further
contends thahe narrow exception to state sovereign immunity carved d(dtindoes not
apply to fraudulent transfer claims against a-oditor, nonelaimant®

The Commonwealth’s suggestion that it is entitled to sovereign immunity because
PEDP’s fraudulent trasfer claims are asserted against acr@dlitor, nonelaimant, is rejected
for the reasons set ftwrby the Bankruptcy Coutt.SeePEDP V, 611 B.R.at67 n.21 (holding
thatKatz “suppor{s) the conclusion that a fraudulent transfer action againsteaasttdr is
ancillary to the bankruptcy coustin remjurisdiction where it seeks recovery of the alleged
fraudulent transfer or, alternatively, its value, because that recovery prdhmtaarshalling of
the entirety of the debt@’estate for distribuin to creditorswhether or not the state actor is a
creditor itself (emphasis addg@d Regardless, because, for the reasons previously stated, the

License was not the property of PEDP, the Bankruptcy @ouréctly oncluded that sovereign

6 Because the Licenseas not property, there is no need to address the Commonwealth’s
alternative arguments that: (REDP received reasonably eques value for théicense

transfer, and (2the fraudulent transfer claims are barred by res judicata

! Because this Court adopts Judge Coleman’s opinion after de novo review, it need not
provide further discussiorSee, e.g. Edge Petroleum Operating Co. v. GPR Holdings, L.L.C. (In
re TXNB Internal Casel83 F.3d 292, 297 (5th Cir. 2007) (“The district court affirmed the
bankruptcy court without separate opinionlf)re Lucas 924 F.2d 597, 599 (6th Cir. 1991)
(same).
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immunity has not been waive&eeTorkelsen v. Maggio (In re Guild & Gallery Plus)2 F.3d
1171, 1182 (3d Cir. 1996holding that “[pfoceedings affecting thesare within the
[bankruptcy] court jurisdiction; proceedings not aftexgy theresare not”(internal citations
omitted).
V. CONCLUSION

After de novo review, this Court concludes that the Bankruptcy Cotnectly
determine thatPEDP did not have a property interest in the License because the Gaming Act
clearly provided tht the License was a revocable privilegéwe court’s determination that
sovereign immunity barred the fraudulent transfer claims and that PEDP fasfeedet@ claim
was also correct. Accordinglyhe decision of the Bankruptcy Court dated December 31, 2019,
dismissing the Adversary Complaistaffirmed

An appropriate Order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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