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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

P.O. DOMINIQUE JOHNSON andP.O. CIVIL ACTION
HASSAN GORDY
NO. 20-472
V.
CITY OF PHILADELHIA, et al.
MEMORANDUM
Baylson, J. June 12, 2020

l. INTRODUCTION

In this Civil Action, Plaintiffs—Philadelphia Police Officer®ominique Johnson and
Hassan Gordy-allege that they were retaliated against for engaging in protected speech, and
placed on disciplinary assignments in dangerous parts of Philadelphia. Plaintdffiftlagainst
the City of Philadelphia, Lieutenant Anthony Mirabella, Sergeant Francis lditge&t Donna
Grebolski, Captain Tyrell McCoy, Deputy Commissioner Joseph Sullivan, and John 20es 1
alleging three counts under 42 U.S.C. § 1983:

1. Countl: Retaliationin violation of the First Amendment;

2. Count Il: Violation of Due Procesby aStateCreated Danger; and

3. Count lll: MunicipalLiability asserted against the City Philadelphia.

(ECF 8, Am. Compl. 1¥3-99.) Before this Court iDefendantsMotion to Dismiss. Plaintiffs
concedehatthe Motion to Dismiss Defendant Grebolski should be granted, but otherwise oppose
dismissal.For the reasons stated belalae Motion to Dismiss Plaintiffs’ retaliation claims against
Defendants McCoy and Sullivan will be granted, as will Defendant Grebolskiti®ivito Dismiss

but DefendantsMotion to Dismiss willotherwise balenied.
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Il FACTUAL ALLEGATIONS AND PROCEDURAL HISTORY

The facts alleged in thtmendedComplaint areccepteds true and construed in the light
most favorable to Plaintiffs Plaintiffs are both police officers employed with the Philadelphia
Police Department. (Am. Compl. 1%2l) In December of 2018, Plaintiffslieved two fellow
officersfrom their post monitoring an abandoned property in North Philadelpffa. Compl.
11 16-11.) When the two officers lefPlaintiffs performed a safety check on the proparty
founda squatter inside. (Am. Compl. HIL3.) After sending the squatter on his way, Riidis
waited in their patrol canntil they were told by backupfficers that they could leave (Am.
Compl. 1 16-19

Twenty minutes after Plaintiffs left, however, they were told to return tortherty. (Am.
Compl. 1 20.) Upon return,Plaintiffs told Defendant Mirabellavhat happeneeéarlier (Am.
Compl. T 21.) The threthen entered the property and discovered that the inside had been
disturbed. (Am. Compl. T 22.) Defendant Mirabella informed Plaintiffs tha¢ there items
missing from theproperty, and ordered them to locate the squatter for the missing items. (Am.
Compl. § 23.) Plaintiffs did not believe the squdtiedtaken the items, and were unable to find
him. (Am. Compl. 11 2425.) Plaintiffs then waitedt the property for four hours befdrgernal
Affairs arrived and took Plaintiffs’ statements. (Am. Compl. 1 26, 29.) Intéfiairs also
searched inside Plaintiffs’ patrol vehicle, but did not find the missing items. Campl. | 28.)

As a result othe procedural violations stemming fraheincident Defendant Mirabella
was disciplined, and in turn retaliated against Plaintiffsn. Compl. § 31-32) While onpatrol
a few months later, Defendant Mirabella falsely accused Plaintiffs episig during their shift
and along with Defendant Uitplaced theneachonseparate, overniglfidot patrosin dangerous

parts of Philadelphia without a patrol vehicle. (Am. Compl. 4433 Defendant Uitz told



Plaintiffs that they were being placed on the disciplinary beat because Defendsrgllsl was
upset abouthe Internal Affairs investigation. (Am. Compl. § 4@jher police officers who were
caught sleeping while on duty were not disciplined the same way as Plaintiffs. Ghmpl.C]
46.)

Plaintiffs continued to be placed on overnight foot patrols in dangerous parts of
Philadelphia fothe nextseveral weeks. (Am. Compl. 1Y 41, 58, 72.) Qyp&al assignrant,
Plaintiffs’ patrolareagypically required two officers, but Plaintiffs were assigned to patrol alone
without the safety ofa patrolvehicle, and other officers were ordered not to support Plaintiffs.
(Am. Compl. 11 53, 55, 57.When Plaintiffs as&d to be sent home, their requests were denied.
(Am. Compl. 1 56-51.)

Several weeks into their patroRlaintiffs were on break in Plaintiff Johnson’s gdren
Defendant Grebolskipproachednd accuseBlaintiffs of patrolling together. (Am. Compl.38—

60.) This resulted in Plaintiffs being reassigned to solo foatrols in different areasof
Philadelphia. (Am. Compl. § 61.) Plaintiff Johnson’s assignment wasotherdangerous part

of the city, so Plaintiff Gordy kept watch over her while he patrolled his area. (Am. Compl. { 62.)
This caused Plaintiff Gordy to be reassigned to yet another solo foot patnatireadangerous
area of Philadelphia. (Am. Compl. 1 63.)

Plaintiffs asked for help from the police union, but received no response. (Am. Compl. 1
64-65.) Plaintiffs also sent a letter to Defendant Sullivan’s office tra@d set up a meeting with
Defendant McCoy (Am. Compl. 11 6, 69.) Defendant Sullivan never responded to Plaintiffs’
letter, and when Plaintiffs followed up with a phone call, they were told nevell tDefendant
Sullivan’s office. (Am. Compl. 1 #71.) Similarly,after Plaintiffs had waited at Defendant

McCoy’s office for over one hourDefendant McCoy cancelletheir meetingand never



rescheduled. (Am. Comp. 1-®B.) Ultimately, Plaintiffs decided to take leave instead of
continuing to patrol dangerous parts of Philadelphia. (Am. Compl. 1 72.)

Plaintiffs filed a Complaint in the Court of Common Pleas of Philadelphia County. (ECF
1, Ex.B.) After Defendants removetie Complaint to this Coyr{fECF 1), Plaintiffs filed an
Amended Complaint, (ECF 8.) Defendants filed a Motion to Dismiss, (EGAVED”) ), and
Plaintiffs filed a Response in Opposition, (ECF 11 (“Pls.” Opp)n”)
II. LEGAL STANDARD

In considering a motion to dismiss under Rule 12(b)(6), the Court “accept[s] aklfactu
allegations as true [and] construe[s] the complaint in the light mostafaleoto the plaintiff.”

Warren Gen. Hosp. v. Amgen, Inc., 643 F.3d 77, 84 (3d Cir. 2@Lbting Pinker v. Roche

Holdings Ltd., 292 F.3d 361, 374 n.7 (3d Cir. 200®)ternal quotation markemitted. “To
survive a motion to dismiss, a complaint mesitain sufficient factual matter, accepted as true,

to ‘state a claim to relief that is plausible on its facé&8hcroft v. Igbal, 556 U.S. 662, 678 (2009)

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).

The Court inlgbal explained that, although a court must accept as true all of the factual
allegations contained in a complaint, that requirement does not apply to legalscoms|
therefore, pleadings must include factual allegations to support the legal akserted.lgbal,

556 U.S. at 678, 684'Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not sufficed” at 678 (citingrf'wombly, 550 U.S. at 555)Accordingly,

to survive a motion to dismiss, a plaintiff styplead “factual content that allows the court to draw
the reasonable inference that the defendant is liable for the miscondued llleg at 678 (citing

Twombly, 550 U.S. at 556).



IV. PARTIES' CONTENTIONS
A. Defendants
Defendants Grebolski, McCoy, and Sullivan contend that Plaintiffs have not stated a
retaliation or statereated danger claim against thérefendant Grebolski argues that her role
in the entire incident was minimal, and she was not implicated in any of the allegéitltonal
violations. (MtD 10-11.) Defendants McCoy and Sullivan contend that Plaintiffs have not
pleaded that they were directly involved in any of the allegedly unconstitutional conduct, or that
they knowingly acquiesced in the violations of Plaintiffs’ constitutional rights. (MtD 10-11.)
Defendants challenge Plaintiffstatecreated danger claim by arguing that Plaintiffs do
not allege that they suffered any harm. (MtD 8.) But even if Plaintiffsalilagded a harm,
according to Defendants, the risk of encountering a dangerous situation while on patrol was
inherent inPlaintiffs’ jobs as police officers, and thus Plaintiffs have not alleged that their harms
were caused by any affirmative act taken by Defendants. {M€D
The City argues that Plaintiffs have not stated a claim for municipal liability betteays
did not adequately plead that Defendants McCoy and Sullivan were final decisioem@Wed
5-6.) The City also argues that Plaintiffs have not pleaded facts to support their contettion t
Defendants McCoy or Sullivan acted with deliberate indifference. (MtD 6.)
B. Plaintiffs
Plaintiffs concede that Defendant Grebolski should be dismissed, and ask that trdoCourt

so without prejudice. As to Defendants McCoy and Sullivan, however, Plaintiffs cah&drtldey

! Defendants Grebolski, McCoy, and Sullivan are the only Defendants moving to dismiss
Plaintiffs’ retaliation claim in Count I. Plaintiffs have agreed that Bedéat Grebolski should be
dismissed from this Action.



state retaliation and stateeated danger claims against those two defendants because they had a
“realistic and reasonable opportunity” to intervene and failed to do so. (Pls.” Opp’n 9-11.)

Plaintiffs catend that ey have stated a plausildee processlaim based ora state
created dangeagainst all DefendantsBecause of Defendant Mirabella’s affirmative acts of
placing Plaintiffs on disciplinary patrols, Plaintiffs argue that they became wudmerable to
danger. (Pls.” Opp’n-&.) Plaintiffs also assert that, as a result of Defendant Mirabella’s gctions
they suffered emotion&larm astheyalleged in the Amended Complaint. (Pls.” Opp’n 8-9.)

Plaintiffs alsoargue that they sufficiently pleaded a claim for municipal liability because
they alleged that Defendants McCoy and Sullivan were final decisionmakers andj\eftea
reasonable opportunity, failed to acich that they werdeliberately indifferent téhe violation of
Plaintiffs’ rights. (Pls.” Opp’n 11-13.)

V. DISCUSSION
A. Retaliation

Plaintiffs assertFirst Amendment retaliation claims against each Defendaurit only
Defendants Grebolski, McCoy, and Sullivaroveto dismiss the retaliation claims against them
Plaintiffs agree to dismiss their clasnagainst Defendant Grebolski, but oppose dismissal of their
claims against Defendants McCoy and Sullivan. The Amended Complaint allegdsy that
assigning Plaintiffs to patrol in dangerous areas of Pdldais Defendants retaliated against
Plaintiffs for reporting misconduct to Internal Affairsviolation of the First Amendment. (Am.
Compl. 11 7477.) However, Plaintiffs’ allegations do not make clear how each Defendant’s acts
or omissionsgive riseto individual liability for retaliation. The Court will thereforegrant

Defendants McCoy and Sullivan’s Motion to Dismiss Count I, with leave to amendaiatiffs



to allege their retaliation claims with greater specificity as to which defendanpwsdsefor
which act or omission giving rise tiability for retaliation under the First Amendment.
B. StateCreated Danger
The elements of Plaintiffsclaim that Defendants violatetheir due processights by
exposinghemto a statecreated danger atbat
(1) “the harm ultimately caused was foreseeable and fairly direct;
(2) a state actor acted with a degree of culpability that shocks the conscience;
(3) a relationship between the state and the plaintiff existed suchthiagtlaintiff
was a foreseeable victim of the defendant's "aotsa“member of a discrete
class of persons subjected to the potential harm brought about by the state's
actions; as opposed to a member of the public in general; and
(4) a state actor affirmatively used his or her authority in a way that created a danger

to the citizen or that rendered the citizen more vulnerable to danger than had
the state not acted at all.

Bright v. Westmeoeland Cnty, 443 F.3d 276, 281 (3d Cir. 200@)otnotes and citations omitted

Defendants first contest whether Plaintifigve satisfiedthe first element because
according taDefendantsPlaintiffs did not suffer any harms a result of their actis. Butthe
AmendedComplaint alleges that Plaintiffs suffered emotional damages as a result oplaeed)
on theovernight patrols. (Am. Compl. { 79Defendantglo notcontendthat these categories of
harm ardllegitimate, andthereforethis Court is satisfied that Plaintiffs have adequately alleged
this element

Defendants alsaontest whethethe Amended Complairdatisfiesthe fourth element of
the statecreated danger test.THe fourth element . .asks whether a defendant exsedl his or

her authority to create a foreseeably dangerous situatidaucher v. Cnty. of Bucks, 455 F.3d

418 432 (3d Cir. 2006). An affirmative act of authority that “render[s] the plaintiff ‘more

vulnerableto danger than had the state not actedl’at satisfies this element there is “a direct



causal relationship between the affirmataa of the state and plaintiff's hafmld. (quoting
Bright, 443 F.3d at 281).

Defendants argue that, und€aucher Plaintiffs have not alleged a causal relaship
between any affirmative g@nd the harnthatthey experiencedn Kaucher a correctional officer
claimed that heand his wifecontracted an infection due to an outbreathatounty jail, butthe
only affirmative acthatthe plaintiffs identified was a memoranddihat wascirculatedto calm
concerns about the infectiod. at 422, 433-34 The Court held that, even if the memorandum
had not been circulated, the correctional officer would have facesdtherisk of contracting the
infection simply by performing his duties as a correctional offiteirat 431—35. The affirmative
act of circulating the memoranduyrherefore did not expose the plaintiffs to a greater risk of
contracting the infection, and thus was not the but-for cause of their injidies. 435.

Kaucher however, was decided on summary judgment, and therefore the Court had the
benefit of a factual record when deciding whetherctireectional officer'sisk of contracting an
infection was the produaf dangers inherent ihis job, rather than any affirmatiaet by the
defendants.ld. at 420. Hereit would be inappropriate to dismiss this cldi@fore the parties
have & opportunity to develop similar factual record.

In addition, the Court ilKauchersuggested that the plaintiffs might have satisfied the

fourth element of their statreated danger claim if the correctional officer had been forced to
perform his duties over objection, with proper safety measures removed, or underthreat
termimation. 1d. at 435. As alleged in the Amended Complaibgfendants force@laintiffs to
patrol overnight without the safety a patrol vehiolea partner, botlf which wereusually
providedfor overnight patrols ithe area®laintiffs wereassigned (Am. Compl. %142, 47

48,53, 5557, 61, 8.) Defendants also forced Plaintiffs to conduct these patrols despite their



objections and requests to be sent home. (Am. Compl-81) With all inferencegdrawnin
favor of Raintiffs, these circumstancegppear to be similar to thotfee Third Circuit inKaucher

indicatedcouldhave supported statecreated danger claim. 455 F.3d at 48%¢ alsdKedra v.

Schroeter 876 F.3d 424436 n.6—73d Cir. 2017) ljoldingthata firearms instructoengaged in
affirmative acts that satisfied the fourth element of the sia@ated danger testhen he
disregarded established safety protocol and shot a trainee who was at a mandaitogywiiti
no protectionbecausethe instructor “created an opportunity for harm that would not have

otherwise existed” (quoting Rivas v. City of Passaic, 365 F.3d 181, 197 (3d Cir. 2R@dher

thus does not warrant dismissal of Plaintiffs’ stateated danger claim.

Defendants McCoy and Sullivan also move individually to disilamtiffs’ statecreated
danger claimsgainst them A police officer can be held individually liable under Section 1983
even if he or she does not directly participate in the constitutional violation if $teediils to

intervene when given a “realistic and reasonable opportunity to [do_so].” Smith v. Mensinger, 293

F.3d 641, 65651 (3d Cir. 2002). Defendants McCoy and Sullicamtend that th&mended
Complaint failsto allege that Plaintiffs’ communications wibefendants McCoy and Sullivan
contained sufficient detail to inform them that Plaintiffs were being placed in acstated
danger, and thus they did not have a realistic and reasonable opportunity to intervene.

The Amended Complaint alleges that Plaintiffs set up a meeting with Defendant McCoy
specifically to discuss the events that Plaintiffs allege violated their constatutights. (Am.
Comg. T 66.) While Plaintiffs were waiting to meet with Defendant McCoy at higeyff
Defendant McCoy cancelled the meeting and never rescheduled. (Am. Compk-dJf) 66
Plaintiffs also handlelivered a letter to Defendant Sullivan’s office, which disedgbe events

Plaintiffs allege violated their constitutional rights. (Am. Compl. § 69.) Afteriviece no



response, Plaintiffs followed up with a phone call, but were turned away and toldioead!
Defendant Sullivan’s office again. (Am. Compl. { 70.)

Viewed in the light most favorable to Plaintiffs, the Court finds it reasonable totlvae
Defendant McCoy was aware of the substance of Plainsiiéé&created danger claims, and that
Defendant Sullivan received Plaintiffs’ letter. WhethemiRiffs’ communications with
Defendard McCoy and Sullivan were detailed enough to put them on notice of the alleged
constitutional violations is a matter best left for summary judgment. Accepting thatialhesgas
true, and viewing them in the light siofavorable to Plaintiffs, it can be reasonably inferred that
Defendants McCoy and Sullivdrad a realistic and reasonabjgortunity to intervene, and failed
to do so.TheMotion to Dismiss Plaintiffs’ statereated danger claim will be denied, except as to
Defendant Grebolski, who Plaintiffs agree should be dismissed.

C. Municipal Liability
To hold the City of Philadelphia liable for tparportedconstitutional violations, Plaintiffs

needed to allege that a municipal policy or custom caused the violations. Natale v. Camgden Cnt

Corr. Facility, 318 F.3d 575, 5884 (3d Cir. 2003). That policy or custom must have been
established by a “decisionmaker possess|ing] final authority to establishipalipiclicy” over

the actions at issudd. at 584 (alteration in original) (quoting Kneipp v. Tedder, 95 F.3d 1199,

1212 (3d Cir. 1996)). Here, Plaintiffs allege that Defendant McCoy was the finalodecsier
over personnel matters, and Defendant Sullivan was the final decisionmakepaivel
operations. (Am. Compl. 1 992.) Accepting these allegations as true, Plaintiffs have
adequately alleged that these two highking officers were final decisionmakers within their

spheres of authority.
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In addition, the “acts of a government employee may be deemed to be the result of a policy
or custom of the governmental entity for whom the employee Wworkbkree circumstances: (1)
when “the appropriate officer or entity promulgates a generally applicablmst#tef policy and
the subsequent complained of is simply an implementation of that pqfi¢¢) when “no rule
has been announced as policy but federal law has been violated by an act of thexgetidgeif”
and (3) whenthe policymaker has failed to act affirmatively at all, [thiojufpe need to take some
action to control the agents of the government ‘is so obvious, and the inadequacy of existing
practice so likely to result in the violation of constitutional rights, that the policymzde
reasonably be said to have been deliberately indifferent to the negdtdle 318 F.3d at 584

(alterations in original) (quoting Bd. of Cnty. CommaiBryan Cnty., Okla. v. Brown, 520 U.S.

397, 417-18 (1997) (Souter, J. dissenting)).

Plaintiffs contend that a municipal policy @ustom can be inferred here because
Defendants McCoy and Sullivan failed to act when Plaintiffs informed them of therstances
surrounding thie patrol assignments. The City of Philadelphia contests whether Plainti#fs hav
alleged that Defendants McZaoand Sullivan were deliberately indifferent to the alleged
constitutional violations because Defendant McCoy never met with Plaintiffs |@antiff3 have
not alleged that Defendant Sullivan ever read Plaintiffs’ letter, or that thewettesufficienly
detailed to inform him of the situation.

As explained above, at this stadke Court is satisfied thalhe allegations concerning
Plaintiffs’ communications with Defendants McCoy and Sulliparmit the reasonable inference
that Defendants McCoy arlllivan were aware thdlaintiffs constitutional rightsvere being
violated The precise details of those contacts can be explored moratfdiscovery. Because

it has been adequately alleged that Defendants McCoy and Sullivan were aware lefgda: al
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constitutional violationsand that theyfailed to intervene, itan be reasonably inferratiat
Defendants McCoy and Sullivan were deliberately indifferenihé@ontinuing course of events
that Plaintiffs allegeviolated their constitutional rights The City of Philadelphia’s Motion to
Dismiss Plaintiffs’ municipal liability claim will be denied.
VI.  CONCLUSION

For the reasons stated above, Defendarb@ski’s Motion to Dismiss will be granted,
Defendants’ Motion to Dismiss Plaintiffs’ retaliation claims against DefendamSoyl and
Sullivan will be granted, and the remainder of Defendants’ Motion to DismisbevilEnied An

appropriate Order follows.
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