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IN THE UNITED STATES DISTRICT COURT 

 FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 ________________________________ 
: 

Charles Talbert,      : 
Petitioner   : 

: Civil Action No. 20-6330-CFK 
v. : 

: 
Pennsylvania Attorney General, : 

Respondent : 
____________________________________: 

MEMORANDUM 

Kenney, J.           July 27, 2021 

Charles Talbert (“Petitioner”), representing himself, has filed a motion for a temporary 

restraining order and injunction under Rule 65 (ECF No. 14), along with a habeas corpus petition 

pursuant to 28 U.S.C. § 2241 (ECF Nos. 8 and 15), challenging his current incarceration pending 

trial for three separate criminal cases of robbery, terroristic threats, and recklessly endangering 

another person.  Upon referral from this Court, Magistrate Judge Lynne A. Sitarski issued a 

Report and Recommendation (“R&R”) finding that Petitioner’s claims for habeas relief and his 

Rule 65 Motion are without merit and recommending that his petition and motion be denied and 

dismissed.  ECF No. 18.  Petitioner has timely filed Objections to the R&R.  ECF No. 19.  

After a review of Petitioner’s habeas petition, his Rule 65 Motion, the R&R, and the 

Objections thereto, and for the reasons set forth below, this Court overrules the Objections, 

approves and adopts the R&R in its entirety, and denies and dismisses the habeas petition and the 

Rule 65 Motion.  

I. RELEVANT BACKGROUND

A. Petitioner’s Charges and Procedural History
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This petition for habeas corpus arises out of three separate criminal cases filed against 

Petitioner.1  In the Petitioner’s first case (“Case Number 1”), Petitioner was charged with 

robbery, terroristic threats, and recklessly endangering another person.  Crim. Docket 1 at 3.  In 

the Petitioner’s second case (“Case Number 2”), he was charged with robbery, theft by unlawful 

taking, receiving stolen property, possession of an instrument of crime, and terroristic threats.  

Crim. Docket 2 at 3.  In the Petitioner’s third case (“Case Number 3”), he was charged with 

robbery, attempted theft by unlawful taking, attempted receipt of stolen property, possession of 

an instrument of crime, and terroristic threats.  Crim. Docket 3 at 3.  Petitioner has been in 

detention on charges related to these cases since his arrest on January 8, 2019.  Crim. Docket 1 at 

1; Crim. Docket 2 at 1; Crim. Docket 3 at 1. 

The trial court granted several continuances at the request of both defense counsel and the 

Commonwealth.2  In March 2020, under the direction of Governor Wolf, Pennsylvania Rule of 

Criminal Procedure Rule 600—the “Speedy Trial Statute”—was suspended due to the Covid-19 

public health emergency.  ECF No. 19 at 5.  On February 16, 2021, the trial court continued the 

case due to the closure of the courthouse to jury trials during the Covid-19 pandemic.  Crim. 

1 The Court’s recitation of the procedural history relies upon information provided by the affidavit of probable 

cause (attached to this memorandum as Attachment A), information provided by Petitioner, and the criminal docket 

sheets for Petitioner’s underlying criminal cases (see R&R at n.1).   

2 In Case Number 1, defense counsel requested a continuance due to Petitioner’s unavailability in June 2019.  Crim. 
Docket 1 at 4.  In Case Number 2, defense counsel requested a continuance for further investigation on May 1, 2019. 

Crim. Docket 2 at 5.  Defense counsel then requested two more continuances for further investigation.  Id.  In Case 

Number 3, the trial court granted continuances on September 19, 2019 and October 30, 2019.  Crim. Docket 3 at 5.  

The Commonwealth filed a motion for consolidation in all three cases on November 25, 2019, which the court 
granted on December 13, 2019.  Crim Docket 1 at 5; Crim. Docket 3 at 6.  Counsel then filed a joint request for 
continuance in January of 2020.  Id. at 5.  On July 10, 2020, the Commonwealth requested a continuance for its 
expert witness.  Crim Docket 1 at 6; Crim Docket 2 at 6; Crim Docket 3 at 7.  Defense counsel then requested a 
continuance for further investigation on September 10, 2020.  Crim Docket 1 at 6; Crim Docket 2 at 7; Crim. Docket 
3 at 7.  
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Docket 1 at 7; Crim. Docket 2 at 8; Crim. Docket 3 at 8.  Petitioner’s trial is currently scheduled 

for September 13, 2021.  Crim. Docket 1, 2, & 3 at 2.  

State court records show that on November 29, 2018, an offender—later identified as 

Petitioner—walked into a PNC Bank and handed the teller a demand note that stated, “FILL ME 

UP A BAG OF MONEY OR I WILL SHOOT.”  The teller did not comply and walked behind 

the teller line and entered the emergency code to alert the police.  The offender then walked out 

of the bank empty handed in an unknown direction.  Members of the FBI Task Force responded 

to the bank robbery within fifteen minutes and processed the scene.  The demand note was 

photographed and recovered, the teller and another witness were interviewed, and video 

surveillance, including still images, were recovered.  The teller was able to describe the offender 

in detail. 

Two days later, on December 1, 2018, an offender entered a TD Bank and handed the 

teller a demand note that stated, “GIVE ME TEN THOUSAND IN 10 SECONDS OR YOU 

WILL DIE.”  The teller complied and gave the offender approximately $3,000.00.  The offender 

took the money and fled the bank in an unknown direction.  About an hour later a detective 

responded to the bank robbery and processed the scene.  The demand note was photographed and 

recovered, the teller was interviewed, and the still images were recovered.  The offender was 

described in detail by a witness. 

On December 2, 2018, still images taken from video surveillance from the bank robbery 

were uploaded to the Philadelphia Police Department’s home page and were submitted to the 

local media outlets to solicit tips from the public. 

On December 4, 2018, a police officer from Galloway Police Department in New Jersey 

was dispatched on a report of a male who wanted to turn himself in for a bank robbery.  Upon 
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arrival, the officer made contact with Petitioner, who stated that he robbed the TD Bank in 

Chestnut Hill, Philadelphia.  The Petitioner was detained and transported to Galloway Township 

Police Department for investigation, where the officer was able to verify that there was a bank 

robbery at the TD Bank in Chestnut Hill.  The officer was also able to locate a bulletin issued by 

the Philadelphia Police FBI Violent Crimes Task Force, which further verified a robbery at the 

TD Bank.  The officer observed that the still image in the bulletin had distinct similarities with 

the Petitioner, which further corroborated his admission.  The Petitioner had $760.00 in his 

possession.  The Petitioner was not arrested at the time and was transported to Atlanticare 

Mainland Division Hospital, as he reported having ingested cocaine before calling the police.  

Investigators then compared the driver’s license photograph of Petitioner with images 

from the surveillance videos from the bank robberies and concluded that the offender was 

Petitioner.  When detectives showed the tellers from the PNC and TD Bank robberies photo 

arrays that included Petitioner, neither was able to make a positive identification. 

Then, on December 22, 2018, an offender approached the cash register at a Kentucky 

Fried Chicken in Philadelphia and threw a demand note over the front counter.  When the cashier 

asked, “What’s this?” the offender replied, “If you don’t give me the money, I’ll kill you!”  The 

cashier stated that the offender had his jacket pulled up to his face covering his mouth, and she 

had difficulty understanding him.  She asked the offender three times what he said, and on the 

third time he stated, “If you don’t open the register, I’m gonna kill you!”  The cashier then ran to 

the back of the restaurant and informed the restaurant manager.  The cashier and manager then 

ran to the front of the store and observed the offender fleeing.  The manager then got into his 

vehicle, followed the offender and used his cell phone to record him talking to an older man 

outside of a dark blue car.  The manager then left the location and flagged down Patrol Officers 
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in the area and informed them of the robbery.  The North West Detectives Division responded to 

the location, photographed the scene, and interviewed the cashier and manager.  At the scene, the 

Patrol Officers recovered a piece of a brown paper bag that read, “Give me 5k or I’m gonna kill 

you,” from the front counter of the restaurant.  The manager provided the officers with the video 

from his cell phone of the offender.  

On December 27, 2018, the same two officers were on patrol in the same area when they 

observed a blue car with the same license plate from the manager’s video.  The officers stopped 

the vehicle and recognized the operator of the vehicle as the man speaking to the offender in the 

video.  The man provided the officers with his recollection of his encounter with the offender on 

December 22, 2018.  He informed the officers that he knew the offender from living in the same 

neighborhood as him, and that the offender asked him for a ride.  When the man observed the 

manager recording them with his cell phone, he declined to give “Charlie” a ride and went inside 

his residence.  

With this information, the Patrol Officers searched a prior offender database using the 

offender’s physical description from the video.  The assigned detective also submitted a facial 

recognition request to the Pennsylvania Criminal Intelligence Center using a screenshot obtained 

from the video.  The results implicated Petitioner as a possible suspect.  When the detective 

showed a photo array containing a photograph of Petitioner to the cashier and manager, the 

cashier was unable to make a positive identification, but the manager positively identified the 

Petitioner as the offender that committed the robbery on December 22, 2019 at the KFC.  

Petitioner was later arrested on January 8, 2019 and charged in connection with the 

robberies of the PNC Bank, the TD Bank, and the KFC.    

B. The Instant Habeas Corpus and Rule 65 Motion 
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On September 3, 2020, Petitioner filed his pro se habeas corpus petition with the United 

States District Court for the Middle District of Pennsylvania, which was transferred to the 

Eastern District.  ECF Nos. 1 and 9.  On October 19, 2020, Petitioner filed an Amended Petition, 

with an accompanying brief filed on March 15, 2021.  ECF Nos. 8 and 15.  

 Petitioner argues that his current incarceration pending trial is unlawful and in violation 

of his First, Fourth, Sixth, Eighth, and Fourteenth Amendment rights.  ECF No. 15 at 3.  

Petitioner explains that he has not been brought to trial in two years in violation of Pa. R. Crim. 

Pro. 600. Id. at 11.  Additionally, Petitioner contends that his health conditions, including high 

blood pressure, asthma, and heart complications, put him at an increased risk of suffering serious 

complications from Covid-19, and that prison conditions have become inhumane due to the 

pandemic.  Id. at 12.  Finally, Petitioner argues that his mental and physical health have 

deteriorated substantially enough that he requires additional medical care.  Id. at 13.  Petitioner 

seeks four forms of relief: (1) grant Petitioner immediate supervised release; (2) order the open 

criminal cases against him to be dismissed as “constitutionally time-barred;” (3) order a state 

doctor to immediately treat him for his anxiety with adequate medication and therapy; and (4) 

afford Petitioner an opportunity for oral argument on his claims.  Id. at 8.  

In addition to his habeas corpus petition, Petitioner filed a Rule 65 Motion on February 

16, 2021.  ECF No. 14.  His Motion requests that this Court issue a preliminary injunction and 

temporary restraining order: (1) requiring the Respondent to bring Petitioner to the hospital to be 

diagnosed and treated for his Covid-related health conditions; (2) restraining the Department of 

Corrections from keeping Petitioner in custody; and (3) releasing Petitioner from prison 

conditioned on special supervision.  Id. at 6.  

C. Magistrate Judge Sitarski’s Report and Recommendation  
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Magistrate Judge Sitarski’s issued her R&R on March 31, 2021 and recommended 

dismissing both Petitioner’s writ of habeas corpus and his Rule 65 motion.  ECF No. 19.  

The R&R explained the highly deferential posture a federal court must take before 

intervening into a state court’s criminal proceeding, as Petitioner has filed this petition for habeas 

relief before being convicted on the charged offenses.  As such, Petitioner bears the burden of 

proving exhaustion of all available state remedies.  However, Petitioner in fact still has state 

remedies available to him.  Additionally, the R&R concluded that Petitioner has not presented 

the Court any “special circumstances” that would demand habeas review prior to the completion 

of his state court trial.  Judge Sitarski ultimately concluded that federal court intervention is 

premature at this time.   

Turning to the Petitioner’s motion for a temporary restraining order and injunction under 

Rule 65, the R&R concluded that Petitioner has not shown circumstances warranting injunctive 

relief.  Without exhausting his state court remedies, the Petitioner’s Rule 65 motion cannot 

establish a reasonable likelihood of success on the merits of his underlying habeas claim.  Nor 

has Petitioner met the heavy burden of demonstrating that he will suffer irreparable harm if he is 

not released.  Judge Sitarski noted that the mere existence of Covid-19 in society cannot 

independently justify release and that Petitioner’s claim that he suffers from shortened breath due 

to complications from Covid-19—without providing medical records to support this—is not a 

sufficiently compelling reason for his release. 

D. Petitioner’s Objections  

Petitioner, representing himself, has filed Objections to the R&R.  ECF No. 19.  

Petitioner objects to the R&R on the grounds that (1) his sole federal remedy lies in habeas 

corpus; (2) Covid-19 risks are extraordinary circumstances that warrant his release from custody; 
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(3) Petitioner cannot exhaust if he is represented by counsel; and (4) in his situation, exhaustion 

is not required.  

Petitioner first takes issue with the R&R explaining that Petitioner had filed an appeal to 

regarding his wrongful conviction and sentence, as that appeal was quashed sua sponte due to the 

Petitioner having a post-sentence motion pending, which counsel for Petitioner never 

communicated to him.  This caused Petitioner to seek the help of the State Supreme Court to 

order counsel to confer or withdraw.  The State Supreme Court sent counsel several notices to 

comply with his duties as an attorney, which allegedly were ignored until Petitioner was forced 

to file a lawsuit against him.  As a result of counsel’s conduct, Petitioner’s time to file a Post 

Conviction Relief Act petition had elapsed causing prejudice to his constitutional right to 

effective assistance of counsel.  As such, Petitioner claims that he is not required to exhaust his 

state claims since the corrective process has been so clearly deficient as to render any effort to 

obtain relief futile (citing Duckworth v. Serrano, 454 U.S. 561 (1981)).  

Next, the Petitioner objects to the conditions of his confinement and argues that the 

conditions of his incarceration violate the Eighth and Fourteenth amendments.  Petitioner argues 

that the Department of Corrections was grossly negligent in allowing Covid-19 to spread through 

the prison and infect thousands of inmates.  In addition to the poor conditions, Petitioner claims 

he is being deprived of mental health treatment and has been punished and confined to solitary 

confinement for actions directly attributable to his serious mental health illness.  Petitioner 

claims to have been diagnosed with anxiety, Post Traumatic Stress Disorder, bipolar disorder, 

major depression, and anti-social personality disorder.  Petitioner believes the DOC staff 

intentionally trigger his symptoms, which causes him to immediately react and DOC staff then 

file misconduct reports and keep him confined in “disciplinary custody.”  Petitioner further 
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argues that his solitary confinement is ruining his physical and mental health and the conditions 

of his confinement amount to cruel and unusual punishment in violation of the Eighth and 

Fourteenth amendments.  

Petitioner also claims he has been denied the constitutional guarantee to a speedy trial.  

Under the Pennsylvania speedy trial statute, the Commonwealth was legally obligated to bring 

Petitioner to trial no later than February 1, 2020.  See Pa. R. Crim. P. No. 600(a).  Petitioner filed 

a Motion to Dismiss based on the speedy trial violation on October 15, 2020.  The Judge in the 

Court of Common Pleas has not yet ruled on the motion.  The State Supreme Court in March 

2020, a month after the Petitioner’s 365 days had elapsed, suspended the speedy trail statute.  

Petitioner claims this limited his right to seek any remedy for being excessively incarcerated 

pretrial in violation of the Constitution, causing another absence of effective process to seek 

relief.  See Braden v. 30th Judicial Circuit Court of Kentucky, 410 U.S. 484 (1973).  Moreover, 

per Petitioner, Art. 1, Sec. 12 of the Pennsylvania State Constitution clearly states that only 

legislators may suspend laws, not the State Supreme Court.  As such, the court’s action 

suspending the speedy trail statute violated the separation of powers.  

Lastly, Petitioner states that, during this delay, one of Petitioner’s main alibi witnesses 

has died from Covid-19, significantly prejudicing the defense.  

II. LEGAL STANDARD 

“The writ of habeas corpus stands as a safeguard against imprisonment of those held in 

violation of the law.”  Harrington v. Richter, 562 U.S. 86, 91 (2011).  The instant petition was 

filed under 28 U.S.C. § 2241 because Petitioner is a pre-trial detainee in state custody.  Paladino 

v. King, 247 F. App’x 393, 394 (3d Cir. 2007).  Section 2241 confers jurisdiction on district 

courts to issue writs of habeas corpus in response to a petition from someone who “is in custody 
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in violation of the Constitution or laws or treaties of the United States.”  28 U.S.C. §§ 2241(a) 

and (c)(3).  

A district court may summarily dismiss a habeas petitioner when it plainly appears that 

the petitioner is not entitled to relief in the district court pursuant to Rule 4 (“Preliminary 

Consideration by the Judge”) of the Rules Governing Section 2254 Cases in the United States 

District Courts, 28 U.S.C. foll. § 2254 (1977) (applicable to § 2241 petitions under Rule 1(b)).  

See, e.g., Pacitti v. Lindsay, No. 3:CV-06-0783, 2006 WL 1274997, at *1 (M.D. Pa. May 8, 

2006).  A judge must order the respondent to file an answer only “[i]f the petition is not 

dismissed.”  See Rules governing § 2254 Cases, Rule 4. 

When a petitioner timely files objections to a magistrate judge’s report and 

recommendation under 28 U.S.C. § 636(b)(1)(C), the district court will make a de novo review 

of those portions of the report to which specific objections are made.  28 U.S.C. § 636(b)(1)(C); 

Weidman v. Calvin, 164 F. Supp. 3d 650, 653 (M.D. Pa. 2015); Sample v. Diecks, 885 F.2d 1099, 

1106 n.3 (3d Cir. 1989).  However, a district court is not required to make any separate findings 

or conclusions.  Hill v. Barnacle, 655 F. App’x 142, 147 (3d Cir. 2016).  “Although the standard 

is de novo, the extent of review is committed to the sound discretion of the district judge, and the 

court may rely on the recommendations of the magistrate judge to the extent it deems proper.”  

Weidman, 164 F. Supp. 3d at 653 (citing Reider v. Apfel, 155 F. Supp. 2d 496, 499 (M.D. Pa. 

2000)).  When objections are general rather than specific, de novo review is not required.  See 

Brown v. Astrue, 649 F.3d 193, 195 (3d Cir. 2011).  Uncontested portions of a R&R, as well as 

portions which general objections are made, may be reviewed under a standard determined by 

the district court; however, at a minimum, these portions should be reviewed for “clear error or 

manifest injustice.”  Colon-Montanez v. Delbalso, No. 3:15-CV-02442, 2016 WL 3654504, at *1 
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(M.D. Pa. July 8, 2016); Equal Employment Opportunity Comm’n v. City of Lng Branch, 866 

F.3d 93, 100 (3d Cir. 2017) (“A district court should ‘afford some level of review to dispositive 

legal issued raised by the report.’) (internal citation and quotation omitted).  After such review, a 

district court “may accept, reject, or modify, in whole or in part, the findings and 

recommendation” contained in a report.  28 U.S.C. § 636(b)(1)(C).  

Additionally, Rule 4 provides that a federal habeas court may take judicial notice of state 

court records, dockets, and/or state court opinions, as well as its own court records. See 

Richardson v. Thompson, No. 13-1466, 2014 WL 65995, at *3 (W.D. Pa. Jan. 8, 2014). 

III. ANALYSIS 

Magistrate Judge Sitarski’s R&R, issued on March 31, 2021, concludes that Petitioner is 

not entitled to habeas relief on any of his claimed grounds.  See generally ECF No. 18.   

Magistrate Judge Sitarski finds that a substantive review of Petitioner’s claim is inappropriate at 

this time as Petitioner has yet to stand trial, or even complete one round of state court review.  

Petitioner has failed to present any “special circumstances” that would justify habeas review 

prior to the completion of his state court trial; nor does Petitioner meet the heavy burden 

warranting the grant of injunctive relief in his Rule 65 motion. 

Petitioner timely filed Objections to Magistrate Judge Sitarski’s R&R on April 4, 2021.  

See generally ECF No. 19.  In his Objections, Petitioner states four ground of relief.  First, 

Petitioner claims that the “sole” federal remedy for a detainee seeking immediate release from 

custody is habeas corpus.  Second, Petitioner argues that Covid-19 risks are “extraordinary 

circumstances” that warrant release from custody.  Third, citing Pa. R.A.P. 3304, Petitioner 

claims that he cannot exhaust state court remedies if he is represented by counsel.  Lastly, 
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Petitioner argues that, in these situations, exhaustion is not required, citing Coleman v. 

Thompson, 501 U.S. 722 (1991); Murray v. Carrier, 477 U.S. 478 (1986).   

A. The Habeas Corpus Petition 

The Court reviews de novo the specific portions of the R&R to which Petitioner objects 

and “may accept, reject, or modify” Magistrate Judge Sitarski’s conclusions “in whole or in 

part.”  28 U.S.C. § 636(b)(1)(c); see also Fed R. Civ. P. 72(b)(3).  

Although Section 2241 provides federal courts with “pre-trial” habeas corpus 

jurisdiction, it “must be exercised sparingly in order to prevent . . . ‘pre-trial habeas interference 

by federal courts in the normal functioning of state criminal processes.’”  Duran v. Thomas, 393 

F.App’x 3,4 (3d Cir. 2010) (quoting Moore v. DeYoung, 515 F.2d 437, 445-46 (3d Cir. 1875)).  

Federal courts should uphold the principle of comity, or “deference and ‘proper respect’ for state 

governmental functions,” which requires the court to exercise restraint in interfering with 

ongoing state criminal proceedings.  Evans v. Court of Common Pleas Del. Cnty., Pa., 959 F.2d 

1227, 1234 (3d Cir. 1992) (citing Younger v. Harris, 401 U.S. 37, 44 (1971)).  Absent 

“exceptional circumstances in criminal cases, the regular judicial procedure should be followed, 

and habeas corpus should not be granted in advance of a trial.”  Jones v. Perkins, 245 U.S. 390, 

391 (1918).   Section 2241 is not usually a “proper vehicle” to challenge detention pending trial. 

Reese v. Warden Phila. FDC, 904 F.3d 244, 247 (3d Cir. 2018).  When a petitioner seeks to 

“challenge the charges against him” he should “do so through pretrial motions in his criminal 

case, not via a pretrial § 2241 petition.”  Id.  

i. Petitioner Has Not Satisfied The Exhaustion Requirement  

The Supreme Court has ruled “[a] petitioner cannot bring federal habeas claims without 

first exhausting state remedies—a process that frequently takes longer than one year.”  Holland 
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v. Florida, 560 U.S. 631, 648 (2010); see also Woods/Hall, 2007 WL 4190693, at *2 n.4 

(“exhaustion in state court of pre-trail claims in a § 2241 habeas petition is judicially 

mandated”).  The exhaustion rule is a matter of comity and “should be strictly adhered to 

because it expresses respect for our dual judicial system.”  Caswell v. Ryan, 953 F.2d 853, 857 

(3d Cir. 1992).  

The Petitioner bears the burden of proving all facts entitling him to discharge from 

custody, including procedural requisites entitling him to relief.  Brown v. Cuyler, 669 F.2d 155, 

158 (3d Cir. 1982).  Thus, the Petitioner has the burden of proving the exhaustion of all available 

state remedies.  Lambert v. Blackwell, 134 F.3d 506, 513 (3d Cir. 1997).  To satisfy the 

exhaustion requirement, “state prisoners must give the state courts one full opportunity to resolve 

any constitutional issues by invoking one complete round of the State’s established appellate 

review process.”  O’Sullivan v. Boerckel, 526 U.S. 838, 844-45 (1999).  The exhaustion 

requirement does not foreclose federal relief, but merely postpones it.  Toulson v. Beyer, 987 

F.2d 984, 986 (3d Cir. 1993).   

Magistrate Judge Sitarski found that addressing the Petition on the merits at this time is 

inappropriate because the Petitioner has not satisfied the exhaustion requirement.  Petitioner has 

a pending motion to dismiss in state court, which was filed on October 15, 2020 and has not yet 

been ruled on.  Crim. Docket 2 at 7; Crim. Docket 3 at 7.  Furthermore, he did not appeal the trial 

court’s decision to revoke his bail to the Superior Court.  Crim. Docket 2 at 5.  The Petitioner has 

not invoked one complete round of the State’s established appellate review process with respect 

to his pre-trial detention.  Additionally, Petitioner has yet to present the state court with any of 

the claims he purports to raise here.  Adequate state court review remains available to Petitioner 

“at trial and thereafter, on appellate review.”  Moore, 515 F.2d at 445; see also Woods/Hall, 
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2007 WL 4190693, at *3.  Therefore, “because the normal appellate process available post-trial 

is sufficient to protect his federal rights, [Petitioner] cannot establish that a return to state court 

would be futile because of an absence of available state corrective process.”  Woods/Hall, 2007 

WL 4190693, at *3.  The R&R adds that Petitioner’s trial, scheduled for September 13, 2021, 

may provide some of the relief he seeks here. 

 In opposition, Petitioner argues that he is not subject to the exhaustion requirement 

because he is represented by constitutionally deficient counsel and that in his situation 

exhaustion is not required.  Petitioner cites Pa. R.A.P. 3304, which prohibited review of a 

defendant’s pro se brief if he is represented by counsel.  However, Pa. R.A.P. 3304 has been 

rescinded and is inapplicable anyway because it only applied to post-conviction filings.  While it 

is true that there is no right to hybrid representation in Pennsylvania, this is not an exception to 

the exhaustion requirement.  See, e.g., Young v. Superintendent Diguglielmo, No. CV 15-1830, 

2016 WL 3511543, at *4 (E.D. Pa. Feb. 8, 2016) (finding that habeas petitioner had not 

exhausted his state court remedies because he had not properly presented to the state court his 

federal constitutional claims where petitioner was represented and filed his action pro se).   

Petitioner’s reliance on Coleman on this point is also misguided.  Coleman v. Thompson, 

501 U.S. 722 (1991).  In Coleman, the Supreme Court held that “[a] habeas petitioner who has 

defaulted on his federal claims in state court meets the technical requirements for exhaustion; 

there are no state remedies any longer ‘available’ to him.”  Coleman, 501 U.S. at 732.  Coleman 

is inapposite here because there is no evidence in the record that the Petitioner has defaulted on 

his federal claims in state court and that no state court remedies are available to him.  For 

example, the Petitioner has not shown that he can no longer appeal the trial court’s revocation of 

his bail or that he cannot file a motion to vacate or reduce the bail judgment.  Magistrate Judge 
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Sitarski specifically cited this deficiency in finding that Petitioner has not exhausted his state 

court remedies and the Petitioner provided no response in his Objections that undermines her 

conclusions. 

Petitioner also argues that he should not be subject to the exhaustion requirement because 

he has attempted to avail himself of state court remedies but has been unsuccessful, showing that 

the state’s “corrective process is so clearly deficient as to render futile any effort to obtain 

relief.”  ECF No. 19 at 6-7 (citing Duckworth v. Serrano, 454 U.S. 561 (1981)).  Petitioner’s 

appeal of his prior conviction and sentence was quashed sua sponte because he had a pending 

post-sentencing motion that his counsel had not informed him of.  Id. at 7.  Petitioner also 

solicited the State Supreme Court to send his counsel notices to comply with his duties that were 

allegedly ignored.  Due to his counsel’s delay, Petitioner is now time-barred from filing a Post-

Conviction Relief Act petition in violation of his constitutional right to effective assistance of 

counsel.  Petitioner states that as a result of his counsel’s ineffectiveness in violation of his Sixth 

and Fourteenth Amendments, and the State Supreme Court’s failure to “timely” enforce its 

authority, Petitioner has no corrective process in state court to obtain relief. Id.  

The exhaustion requirement is excused and considered futile where no available state 

corrective process exists, or the particular circumstances of the case render the state process 

ineffective to protect the petitioner’s rights.  28 U.S.C. §§2254(b)(1)(B)(i) and (ii); Lambert, 134 

F.3d at 513.  The habeas petitioner bears the burden of proving futility as to the state remedies. 

Toulson, 987 F.2d at 987.  Petitioner has not proved futility of available state remedies here 

because he has not shown that there is no corrective process available to him or that the available 

process is ineffective.  Petitioner did not appeal the trial court’s decision to revoke his bail to the 

Superior Court, nor has he filed any subsequent motion on his pre-trial detention.  Crim. Docket 
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2 at 5.  As detailed above, he has not invoked one complete round of the State’s established 

appellate review process, nor has he presented the state courts with any of the claims he purports 

to raise here.  In his Objections, Petitioner did not adequately explained his failure to pursue 

these remedies, which was identified in the R&R.  As such, the Court finds that state court 

remedies remain available to Petitioner before trial, at trial and thereafter, on appellate review.  

Moore, 515 F.2d at 445; see also Woods/Halls, 2007 WL 4190693, at *3. 

ii. Petitioner Has Not Shown Extraordinary Circumstances  

Magistrate Judge Sitarski finds that Petitioner’s claim for relief at this time is 

inappropriate as a “federal habeas corpus does not lie, absent ‘special circumstances’ to 

adjudicate the merits of an affirmative defense to a state criminal charge prior to a judgment of 

conviction by a state court.”  Braden v. 30th Judicial Cir. Court of Kentucky, 410 U.S. 484, 489 

(1973); see also Woods/Hall v. Commonwealth of Pennsylvania, No. 07-3487, 2007 WL 

4190693, at *1 (E.D. Pa. Nov. 21, 2007).  Barring “extraordinary circumstances,” the Court 

should “exercise its ‘pretrial’ habeas jurisdiction only if petitioner makes a special showing of 

the need for such adjudication and has exhausted state remedies.”   Moore, 515 F.2d at 443.  

“Only where there has been a ‘showing of bad faith, harassment, or any other unusual 

circumstance that would call for equitable relief’ is it appropriate for a federal court to enjoin or 

otherwise interfere in state criminal proceedings.”  Briston v. Wholey, 2008 U.S. Dist. LEXIS 

76254 (citing Younger, 401 U.S. at 54). 

The Third Circuit has ruled that grievances with the right to a speedy trial are not “a per 

se ‘extraordinary circumstance.’”  Moore, 515 F.2d at 446.  In fact, the Court could not find any 

authority which “singles out the constitutional issue of speedy trial as an extraordinary 

circumstance sufficient to dispend with the exhaustion requirement.”  Id.   Furthermore, the 
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Third Circuit has held that “cases in which the speedy trial claim has been raised in pre-trial 

habeas context have granted the writ only after exhaustion on the merits in the state courts.”  Id.   

Magistrate Judge Sitarski concluded that Petitioner has not offered any extraordinary 

circumstances that warrant pretrial, pre-exhaustion habeas corpus relief during the pendency of 

his ongoing state court proceedings.  See Lambert, 134 F.3d at 157.  To justify pre-exhaustion 

habeas relief, Petitioner must present allegations reveling “the quality of delay, harassment, bad 

faith or other intentional activity which, in an appropriate situation, might constitute an 

‘extraordinary circumstance.’”  Id.  Although Petitioner asserts that he has been unjustly 

imprisoned for over two years, he has been formally arraigned, bills of information have been 

filed, and pre-trial conferences have been held.  Crim. Docket 1 at 2; Crim. Docket 2 at 2; Crim. 

Docket 3 at 2.  Additionally, his trial is scheduled to start in three months.  Cf. Dickerson, 816 

F.2d at 228-29 (five-year delay in bringing petitioner to trial did not present the requisite special 

circumstances for pre-trial habeas review); see also Moore, 515 F.2d at 446 (“We perceive 

nothing in the nature of the speedy trial right to qualify it as a per se ‘extraordinary 

circumstance.’”).  

Further, the R&R accurately notes that any delay in Petitioner’s trial was not caused by 

harassment, bad faith, or other intentional activities.  See Lambert, 134 F.3d at 517.  After 

Petitioner’s cases were consolidated, his counsel filed a request for a continuance to conduct 

further investigation.  Crim. Docket 1 at 6; Crim. Docket 2 at 7; Crim. Docket 3 at 7.  Moreover, 

the most recent continuance in this case was ordered by the court due to the closure of the 

courthouse during the Covid-19 pandemic.  Crim. Docket 1 at 7; Crim. Docket 2 at 8; Crim. 

Docket 3 at 8.  This most recent delay was necessary to protect public health and in compliance 

with CDC guidelines.  Therefore, Magistrate Judge Sitarski correctly concluded that these delays 
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do not show bad faith or harassment, and therefore do not qualify as “extraordinary 

circumstances” necessitating release.  See Lambert, 134 F.3d at 517.  

Accordingly, federal court intervention is premature and unwarranted.  The Pennsylvania 

courts are the proper forum for addressing the issues raised in this petition. 

B. The Rule 65 Motion 

Petitioner here “bear[s] the burden on demonstrating the various factors justifying 

preliminary injunctive relief.”  Granny Goose Foods, Inc. v. Brotherhood of Teamster and Auto 

Truck Drivers Local No. 70 of Alameda County, 415, U.S. 423, 441 (1974).  For a requesting 

party to obtain a temporary restraining order or a preliminary injunction, it must show: (1) a 

reasonable likelihood of success on the merits; (2) irreparable injury if the requested relief is not 

granted; (3) the granting of preliminary injunction will not result in greater harm to the non-

moving party; and (4) the public interest weighs in favor of granting the injunction.  Fulton v. 

City of Philadelphia, 922 F.3d 140, 152 (3d Cir. 2019) (citing Reilly v. City of Harrisburg, 858 

F.3d 173, 179 (3d Cir. 2017)).  If factors (1) and (2) are satisfied, “a court then considers the 

remaining two factors and determines in its sound discretion if all four factors, taken together, 

balance in favor of granting the requested relief.”  Reilly, 858 F.3d at 179.  However, if the 

Petitioner fails to establish both (1) a reasonable likelihood of success on the merits and (2) 

irreparable injury if the requested relief is not granted, a preliminary injunction is inappropriate.  

Id.  Where Petitioner seeks a mandatory preliminary injunction that will alter the status quo, he 

“bears a particularly heavy burden in demonstrating its necessity.”  See Acierno v. New Castle 

Cnty., 40 F.3d 645, 653 (3d Cir. 1994).  

Here, Petitioner requests this Court release him from prison due to his high blood 

pressure, asthma, and unspecified heart complications, which place him at higher risk of 
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complications from Covid-19.  ECF No. 19 at 5.  Additionally, the Petitioner alleges that as a 

result of gross negligence and reckless indifference for inmates’ lives, the Department of 

Corrections has caused their prison staff to spread Covid-19 to each facility, infecting and killing 

thousands of inmates.  And, as a consequence of the Department of Corrections’ negligence, the 

Petitioner alleges that he became “positive” for Covid-19 while having underlying health 

conditions.   

The Third Circuit has held that a challenge to the conditions of confinement is cognizable 

on habeas review “in extreme cases,” and has further found that the circumstances of the Covid-

19 pandemic establish such an extreme case.  Ali v. Gibson, 572 F.2d 971, 975 n. 8 (3d Cir. 

1978); Hope v. Warden York County Prison, 972 F.3d 310, 324-25 (3d Cir. 2020).  However, the 

Third Circuit has also stated that “the mere existence of Covid-19 in society and the possibility 

that it may spread to a particular prison alone cannot independently justify compassionate 

release.”  U.S. v. Raia, F.3d 954, 597 (3d Cir. 2020).  Although Petitioner’s medical conditions 

of high blood pressure, asthma, and unspecified heart complications put him at an increased risk 

of severe illness, this risk alone is not a sufficiently compelling justification for his release, 

particularly where the Petitioner has not provided any medical records.  The Petitioner also 

alleges (again without providing any documentation to the Court) that he suffers from shortened 

breath due to complications from Covid-19, resulting in breathing complications, severe chest 

pain, lack of smell and taste, nausea, and headaches.  ECF No. 19 at 5.  The Petitioner also did 

not provide support for his accusations of negligence against the Pennsylvania Department of 

Corrections.  As the R&R recognized, the Pennsylvania DOC has implemented a number of 

Covid-19 safety measures in accordance with CDC recommendations, and is taking measures to 

mitigate the risks to inmates.  See COVID-19 and the DOC, 
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http://www.cor.pa.gov/Pages/COVID-19.aspx (last visited Jun. 3, 2021).  Based on the 

aforementioned factors, Petitioner has not made a compelling argument that he is entitled to 

relief.  See Saillant v. Hoover, 454 F. Supp. 3d 465, 471-72 (M.D. Pa. 2020) (finding petitioner 

not entitled to habeas relief where petitioner did not show Covid diagnosis, symptoms, or direct 

exposure, and where prison implemented proper safety measures). 

Magistrate Judge Sitarski correctly concludes that Petitioner fails to meet the heavy 

burden warranting the grant of injunctive relief.  As discussed above, because Petitioner has not 

exhausted his claims in the state court or shown extraordinary circumstances, he cannot establish 

a reasonable likelihood of success on the merits of his underlying habeas claim.  Nor has 

Petitioner satisfied the heavy burden of demonstrating that he will suffer irreparable harm if he is 

not released, such that the status quo should be altered.  Due to Petitioner’s failure to satisfy 

factors (1) reasonable likelihood of success on the merits and (2) that he will suffer irreparable 

injury if requested relief is not granted, Petitioner’s Rule 65 Motion will be denied.  Federal 

court intervention is premature and unwarranted.  The Pennsylvania state courts are the proper 

forum for addressing the issues raised in this petition in the first instance.  

IV. CONCLUSION 

For the reasons set forth above, the Court overrules Petitioner’s Objections to Magistrate 

Judge Sitarski’s R&R (ECF No. 19) and adopts the R&R’s findings and recommendations (ECF 

No. 18) in their entirety.  The petition for habeas relief (ECF No. 8) is denied and dismissed.  

The Rule 65 Motion for a preliminary injunction and temporary restraining order (ECF No. 14) 

will also be denied.   

BY THE COURT: 

      /s/ Chad F. Kenney                            
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CHAD F. KENNEY, J. 
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