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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAVID HOLT II, : CIVIL ACTION
Plaintiff, :

V.
COMMONWEALTH OF : NO. 165510
PENNSYLVANIA, et al., :

Defendants.

MEMORANDUM AND OPINION

DAVID R. STRAWBRIDGE Januaryl?7, 2020
UNITED STATES MAGISTRATE JUDGE

Presently before the Coug Plaintiff's “Motion & Motion Affidavit for Recusal Under
455(a) and (b),” which was part of a filing initially seeking tevoke consent to magistrate judge
jurisdiction’” and also to reply to a response filed by the Defendants concerning the pending
attorney fee petition. (Doc. 278.) The question of magistrate judge jurisdid@®nesolved, at
Plaintiff's request, by the Honorable Mitchell S. Goldberg, the distaott judgevhohad ordered
the referrabf this matter to the undersigne8ee Doc. 281. We now turn to the recusal request,

a necessary precursor to our resolution of the fee petition.

Background
A. Litigation overview
The parties filedheir consent to the jurisdiction of the undersigned magistrate judge on
June 24, 2013(Doc. 49.) The following month we set a trial deteOctober 2013.(Doc. 52.)
We denied the defendants’ motion for summary judgment in advance of trial (Doad58pan
the defendants’ motion for reconsideratiarg affirmed that decision. (Doc. 64.) We presided

over the jury trial that lasted from October 30 to November 7, 2013 and resulted in an ineomplet
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verdict. (Doc. 93) As a result of Defendants’ rtion for judgment as a matter of law and the
extensive briefing and oral argument that followad granted in part and denied in part
Defendants’ motion. (Dac13334.) We then considered motions for reconsideratiat were
filed by both parties but @éned to alter our decision. (Docs. 145-46.)

The case proceeded to retrial on the counts left unresolved by the first jury. ikgllow
trial that lasted from October 29 to November 5, 2014, the jury reached a verdictaumnadl and
rendered a substantial award of compensatory and punitive damages. (Docs. 169, 170.) We
accordingly entered judgment in favor of Holt and against Defendant Steven Johnson and the
Pennsylvania State Police; against Defendant Kathy Jo Winterbottom; andt &efiersdant
Gerald Brahl. (Doc. 166.) Defendants filed a motion for judgment as a matsav,ajrlin the
alternative a new trian the grounds that the awards were excesgifter extensive briefing and
following oral argument, we granted in part and denied in part Defendants’ motions. ZDbcs
202.) As a result of our ruling, Plaintiff had the option to accept a remittifproceed to a new
trial on damagesoncerning the judgment against Defendant Winterbo#t@nelaim as to which
we denied Defendantshotion for judgment as a matter of law. He opted to accept a remittitur.
(Doc. 204.) We accordingly entered a judgment order in his favor and against Winteroottom

the verdict sum as remittedDoc. 208.) At the same time, Plaintiff filed a noticé appeal as to

1 The jury was asked to answer 11 questions on liability under the various legaktaad fa
premises advanced by Plaintiff. The jury answered only two of those questiohsngesoth of
them in favor of Plaintiff andgainst Defendant Brahl. The juawardeds25,000 ircompensatory
damagesnd $25,000 in punitive damagedavor of Plaintiff It attributed the monetary awards
entirely, however, to only one of the allegedly adverse actions. That waidliobt survive post-
trial motions. Accordinly, we entered judgment in favor of Plaintiff and against Defendant Brahl
in the amount of $1.00 as nominal damages in recognition of the jury’s finding that&ediated
against Plaintiff when he initiated an investigation into Plaintiff having takday off without
properly notifying his supervisor.



theruling granting othedefendants judgmenis a matter of law. On April 11, 2017, the Court
of Appealsaffirmed in all respects but for the entryjaigment in favor of Defendant Johnson on
a Title VII retaliation claim Thematterwas then remanded for reinstant ofthe jury’s verdict
with respect to that claim, subject to our conditional ruling limiting that awardc. (Z16.)

We promptly reinstated the verdict in favor of Holt and against Johnson on that particul
count. AsPlaintiff had notchallenged on appeal our conditional ruling remitting the award on the
ground that the jury’s award as to that claim was excessive, on April 18, 2017 we ordered a ne
trial to determine the amount of compensatory damages due on thms sldgject to Plaintiff's
timely acceptance of the remittitur. (Doc. 217.) Plaintiff rejected the remittitbopted to have
this damages claim tried before a third jury.

Following a tweday trial held on August -20, 2017 that addressed solely the
compensatory damages due to him from Defendant Johnson'’s failure to assign him to one of two
Station Commander posts he sought in 2009, the jury awarded Holt $2,700. (DocWa0.)
scheduled an evidentiary hearing for September 29, 2017 with respeatdgealoss claim
advanced by Plaintiff, which was not put before the jury in the trial. Ultimatelydtiees agreed
to resolve those issues without an evidentiary hearing by working with tkéagidudge Rice.
After reaching that point, Plaintiff filed motion for a new trial regarding tB@17damages trial
concerning the claim against Defendant Johnson. Following briefing, we demi@dtion. (Doc.

268.) Plaintiff filed a notice of appeal on November 29, 2018. On July 10, 2019, however, that

2 We providedconditional rulingsconcerning these claimagddressing Defendantalternative
motion for a new trial on the grounds that the verdict was excessivedeWweminedremitted
amountsas to each courthat could obviate the need for a new (third) tiahe case were
remanded on appeal. Plaintiff sought reviewwflegal ruling that the defendants were entitled

to judgment on those counts as a matter of law. He did not, however, challenge the cbnditiona
rulings regarding theemittiturs.



court affirmed this Court’s October 30, 2018 rulifggving in place the $2,700 verdictDoc.
271.)
B. Feepetition litigation; recusal challenge

Plaintiff first filed a petition for the award of cowgidee and litigation cosia this casen
November 18, 2014ollowing the entry of judgment of November 5, 2QGifterthe second trial
(Doc. 173.) Defendants objected thtte time record documesincluded inPlaintiff's petition
was “confusing andunintelligible’ due totheir formatting. (Doc. 175,  6.) They asked that
Plaintiff be compelled to supplement his motion and that they be allowed 30 days in evhich t
respond to the petition as supplemented. Following a telephone conferemae,agred that
Plaintiff would file a clarifying andsupplemental petitiotout would do soafter resolution of
Defendants’pending postrial motions See Doc. 177 (accepting that fee petition “contains
substantial deficiencies” and ordering plaintiff to supplement the motion twithidays after the
District Court’s resolution of” defendants’ pdsial motions).

We ruled on the postial motions on August 12015. (Doc. 202.Plaintiff thenfiled his
supplematal petitionon September 12015 (Doc.203.) Respondentsbjected to the fee petition
on October 28, 2015 (Doc. 211), and Plaintiff replied on November 11, 2015 (Doc. 212). In light
of the thenpending appeal to the Third Circuit and following a telephone conference with gounsel
on March 172016,the Court then stayed the matter in district co@de Doc. 214(explaining
determination “that it is in the interest of judicial economy to stay this action untiltisoetihe
pending appeal on the final judgment is resolvedMe case was reswed from the civil suspense
file after the Third Circuit remanded the case in April 2017 for resolution of Haiis VIl

retaliation claim against Defendant Johnsdiat trial was completed in August 2017. Plaintiff



did not further address the question of his fee petition whiletgakmotions were litigated and
he took his second appeal to the Third Circuit.

On August 14, 2019, within a short time of the Third Circuit mandate of August 2, 2019,
Plaintiff filed a supplement to his fee petitiofDoc. 272.) New counsel for Defendants entered
an appearanc¢eeporting that the prior attorneys who handled the trials were no longer employed
by the Commonwealth. Hsought al4-day extension of time to file a response to the Plaintiff's
supplementvowing to respond by September 11, 2019. (Doc. 2P1gintiff registered his
opposition to the request for an extension of time (R@6), but the Court granted the request on
August 14, 2019.(Doc. 276.) Defendantdiled theirresponse to the fee [t&in as promisean
September 11, 2019. (Doc. 377

Plaintiff's reply to that response, filed on September 23, 2048, accompanied by the
recusal request presently before the CoRoc. 278.) Plaintiff's recusal request is premised
upon two assertions: (1) “The Court’s decision to allow the defendants more time soayey
respond to the 2015 Fee Petition creates an appearance of bias againstdheineti plaintiff”

(Doc. 278, Mot. at 1 11); and (2) “The Court’s delay in deciding the Fé@®Rereates a conflict

for the Court since it is a witness for the listed 2020 trial on the plaintiff's madlidtect court
litigation against the PSP[.]"Id. at § 12.) Defendants have not filed a response to the recusal
motion.

For the reasons séirth below,we find that recusal isiot warranted and wildeny the
motion.

. Discussion

A. TheApplicableLaw

The statute that Plaintitfites in his request, 28 U.S.C. § 455, provides in relevant part:



(a) Any justice, judge, or magistrate judge of theted States shall

disqualify himself in any proceeding in which his impartiality might

reasonably be questioned.

(b) He shall also disqualify himself in the following circumstances:
(1) Where he has a personal bias or prejudice concerning a

party, or persoal knowledge of disputed evidentiary
facts concerning the proceedjrig

28 U.S.C. § 455. Plaintiff does not identify which ground of (b)(1) he believes warramalrec
“bias or prejudice concerning a pattyr “personal knowledge of disputed evidemtifacts” 3

With respect to disqualification under 8 455(b)(1), courts have held that the litigant must
prove “actual bias or prejudice” “by compelling evidenddgok v. McDade, 89 F.3d 350, 355
(7th Cir. 1996), and that the evidence of a “negativedrigsejudice... must be grounded in some
personal animus or malice that the judge harbors against [him/thémijted Sates v. Balistrieri,

779 F.2d 1191, 1201 (7th Cir. 1985). Courts have recognized the threshold for determining if this

3 We note that Plaintiff also identified subsection (b)(5) as relevant to hisrmdEhat section
provides that the judicial officehallrecuse if:

(5) He or his spouse, or a person within thedtbegree of
relationship to either of them, or the spouse of such a person:

(|v) Is to the judge’s knowledge likely to be a material
witness in the proceeding.

28 U.S.C. 8§ 455(b). It is unclear if Plaintiff believes that this section applies bet@is
undersigned is, allegedly, “a material witness” in his lawsuit in the Middlei®isffhe same
guestion applies to his citation of § 455(b)(1), which includes as a ground for rgoeisanal
knowledge of disputed evidentiary facts concerning the proceédiig statutory texvf each of
these provisionshowever, clearly links the need to recuse to the scenario in which the judicial
officer would likely be avitnessin “the proceeding” over which the judge presides as opposed to
some other, unspecifigtoceeding. As to this litigation, therefore,, E.D. Pa. Civ. A. No. 10
5510, thisanguagewvould not require recusal. The undersignedesrlynot a naterial witness

in this employment discrimination and retaliation dispetancerning the Pennsylvania State
Police the litigation ofwhich hasessentiallyconcluded but for the resolution of this motion and
the fee petition.



bias exists is Wether a reasonable person would be convinced of the judge’sdai&iok, 89

F.3d at 355, where a “reasonable person” is described as airfeethed, thoughtful and
objective observer, rather than the hypersensitive, cynical and suspicious persodfatie v.
Chojnacki, 338 F.3d 448, 462 (5th Cir. 2003). The Supreme Court has explained that the “personal
bias or prejudice” language of subsection (b)(1) “connot[es] a favorable or unfavdisiasition

or opinion [towards an individual or his/hease] that is somehowrongful or inappropriate,

either because it is undeserved, or because it rests upon knowledge that thesghjeudt to
possess ..., or because it is excessive in degrekftgky v. United Sates, 510 U.S. 540, 550
(1994) (emphasis in original).

The opening subsection of this statute, 28 U.S.C § 455(a), separately requirgs & jud
recuse in any proceeding in which his or her “impartiality might reasonably btgogees’ It
thus encompasses a potentially broader array afiphddonduct and serves as a sort of “catchall”
recusal provision, covering both “interest or relationship” and “bias or prejudjo®inds
addressed by previous versions of 28 U.S.C. §(455vell as 28 U.S.C. § 144, which Plaintiff
does not cite in hipetition), “but requiring thenall to be evaluated on aofjective basis, so that
what matters is not the reality of bias or prejudice but its appearahaeky, 510 U.S. at 548
(emphasis in original).

The bias, prejudice, or appearance of partiality requiring disqualification @8dgrS.C.

§ 455(a) or § 455(b)(1) is not generally establissady by adverse rulings. In all litigation,
judges make rulings adverse to one or the other party. As one trial court noted, an adrgrse rul
while it may be “unwelcomel[,] is simply too commonplace a circumstance torsaopalegation

of bias.” Marion v. Radtke, No. 07cv-243-bbc, 2009 WL 1373660 at *6 (W.D. Wis. May 14,

2009). Rather, as the Supreme Court emphasizedeky, “judicial rulings alone almost never



constitute a valid basis for a bias or partiality motion,” and “[a]lmost inviggigdicial rulings

“are proper grounds for appeal, not for recusdliteky, 510 U.S. at 555In and of therselves,

“i.e.,, apart from surrounding comments or accompanying opinion,” judicial rulings “cannot
possibly show reliance upon an extrajudicial source,” and “can only in the raceststances”
evidence the “high degree of favoritism or antagonism” that would make fair grdgmpossible

and thus require recusdid.

The Liteky Court similarly found that “opinions formed by the judge on the basis of facts
introduced or events occurring in the course of the current proceedings, or of priodpgseee
do not provide a basis for disqualification “unless they display a-sesjed favoritism or
antagonism that would make fair judgment possibld.” Applying these principles to the context
of statements made by the judge, the Court continued:

Thus, judcial remarks during the course of a trial that are critical or

disapproving of, or even hostile to, counsel, the parties, or their

cases, ordinarily do not support a bias or partiality challenge. They

may do so if they reveal an opinion that derives framextrajudicial

source; and thewill do so if they reveal such a high degree of

favoritism or antagonism as to make fair judgment impossible.
Id. The Court provided an example of one circumstance where recusal was \datiant®
judicial expressiomevealing a high degree of antagonism to Gerfuanerican defendants a
World War | era espionage case because of their German herléfeBut theLiteky Court
emphasized that bias or partiality within the ambit of 8 455 is not establisheaprgssions of

impatience, dissatisfaction, annoyance, and even anger, that are within the bourtus of w

imperfect men and women, even after having been confirmed as federal judgesmesmeti

4 The district judge was alijed to have stated that “[o]ne must have a very judicial mind, indeed,
not [to be] prejudiced against the German Americans” because their “heareekireg with
disloyalty.” Liteky, 510 U.S. at 555 (quotirBerger v. United States, 255 U.S. 22, 28 (1921)).



display.” Id. at 55556. With regard to courtroom management, the Court added that “ordinary
efforts of courtroom administration -even a stern and shdaempered judge’s ordinary efforts at
courtroom administratior- remain immune.”ld. at 556. Applying those principles, the Court in
Liteky found that the various actions about which the defendants complained did not require
recusal
B. Analysis

By his motion and accompanying brieHolt alleges that: (1) the appearance of bias is
established due to the fact that the Court has not yet ruled on the pending fee patiti@);the
Court now operates under a conflict of interest relating to involvement in inbexabetween the
parties that have led to another lawsuit broughPlaintiff that is allegedly set for trial in 2020.
See PI. Mem. of Law, Doc. 278-at 45; PI. Mot., Doc. 278, at 11 9, 12.

We consider the firsgroundto seek to challenge judiciak courtroomadministration
which, like judicial rulings does not support a recusal motion under § 455 except where the movant

shows “such a high degree of favoritism or antagonism as to make fair judgment Iegbssi

5 The two defendants initeky sought recusal of the trial judge based on rulings he had made and
statements he had uttered when he presided over an earlier case in which one asthkarged

with similar offenses. That same defendant also brought a second recusal motibarbtse
judge’s admonishment of his attorney and of the codefendants. The petitioners also pointed to
guestions the judge put to certain witnesses, an allegedd&fetndant tone,” his cutting off of
testimony, and his denial pasial of the petitioners’ motion to appdalforma pauperis. Liteky,

510 U.S at 556. The Supreme Court concluded that recusal was not warranted on those bases:

All of these grounds are inadequate under the principles we have
described above: hey consist of judicial rulings, routine trial
administration efforts, and ordinary admonishments (whether or not
legally supportable) to counsel and to witnesses. All occurred in the
course of judicial proceedingsand neither (1) relied upon
knowledge acquired outside such proceedings nor (2) displayed
deepseated and unequivocal antagonism that would render fair
judgment impossible.



Litecky, 510 U.S. at 5556. We do not believe that any reasonable observer would finddHot

the case here.Resolution of Plaintiff's fee petition under 42 U.S.C. § 1988 will involve an
assessment of the degree of success in the litigation. This could not bertederntil the appeals
concluded, which occurred on August 2, 2019, wherdtite 10, 2019 order of the Third Circuit
was certified. We consider ourdecision to defer consideration of the fee petition until the
conclusion of the appeal period in the Court of Appeals ta bensible allocation of judicial
resources and certainlgot without precedent. The fee petitionhas thus not “remained

outstanding” “without obvious reason,” as Plaintiff argu&ee PI. Mem. of Law, Doc. 274 at
4-5. Furthermore, it was the Court’s understanding that this approach was agreedyupen b
paties, and their actions conform with this understanding.

It was only when the Third Circuit order was certified that Plaintiff ugtlhie petition on
August 4, 2019, bringing the question of counsel fee back into focus. Within two weeks, defense
counsel asked for a short and reasonable extension, which we draFiteddelays that followed
after Defendants’ filed their response September 11, 2019 are not attributablésorthénstead
of simply filing a reply brief and allowing briefg to close so that we could adjudicate the petition,
Plaintiff sought to “withdraw” his consent to magistrate judge jurisdiction. Tddsto an
approximately twemonth detour as all parties waited for Judge Goldberg, whom Plaintiff believed

was the prper judicial official to rule on the motion, to have an opportunity to consider the matter.

The judicial resourcegead:time) being spent on this motion to recuse only further frustrate what

® While Plaintiff's counsel may well have had a personal interest in resolvéngetition issues
quickly, he would have to expect that the Attorney General’s Office would wardgone to his

filing and to have the opportunity to address the open question of the degree to which Plaintiff
prevailed in the litigation that had finally concluded.

10



should be the sharedsh of all of the parties to resolve tleitstanding fee petition and bring this
litigation to a close.

The second ground for recusal asserted tha thethas a conflict of interest or developed
animosity towards Plaintiff because the undersigned is listed as a witiesMiddle District of
Pennsylvaniditigation. The Courts unaware of the status of thkddle Districtlitigation in the
and is unaware that the undersigned was expected to be a witness. Upon review gpldiatcom
in that case, initially filed in this district at Cis. No. 17#2511, it is not apparent how or why the
undersigned would be believed to hawmormation relevant to Plaintiff’'s dispute with his
employer assuming that the complaint initially filed here still goverise fact oHolt’s litigation
activity and the defenses asserted by Defendantsnatées of public record. Any settlement
discussions to which the undersigned was privypagsumablynadmissible under Fed. R. Evid.
408 which would seem to further remove any subject over whichridersigned has any factual
knowledge to which he could testify. Given that the undersigned does not expect treaahg ha
admissible testimony to offém any litigation in which Plaintiff is involved, Plaintiff's belief that
| am*“listed” as a trial winess in an upcoming trial in the Middle District of Pennsylvania would
not create any confliawith this Court’s consideration of the pending counsel fee petition.

We do not find any actions of the Couhat would lead an objective observer, as
envision@ by28 U.S.C. § 455(a), to reasonably question the Court’s imparti&sgliteky, 510
U.S. at 548 (describing perspective fot5b(a) evaluation)Nor do wefind the circumstances of
the litigation to be compelling evidence that the Court has ‘sopat bias or prejudice concerning
a party” that would require recusal under 28 U.S.@5%(b)(1). The Court certainly need not
recuse on the basis that the undersigned has personal knowledge of the facts in dispute in the

lawsuit, as he has no such knowledge and the litigation pending here has concluded, fatsall inte

11



and purposeskinally, as our Court of Appeals has noted, “when the court has invested substantial
judicial resources and there is indisputably no evidence of prejudice, a motiorual refca trial

judge should be supported by substantial justification, not fanciful illusioMartin v.
Monumental Lifelns. Co., 240 F.3d 223, 237 (3d Cir. 2001) (resolving recusal motion filed “[a]fter

a massive proceeding”). Given that this litigathas reached its very end stagesusal at this
stage would require a particularly compelling reashio such reason is present here.

An appropriatérder follows.

BY THE COURT:

/s/ David R Strawbridge, USMJ
DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE
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