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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

ERNEST MARTIN

Plaintiff, :
V. : No. 5:12v-03665

CITY OF READING; READING POLICE
DEPARTMENT; WILLIAM HEIM, Chief of
Police of the Reading Police, individually and
in his official capacity; OFFICER BRIAN
ERRINGTON, individually and in his official
capacity; CAPTAIN DAMON KLOC,
individually and in his official capacity;

PA STATE TROOOPER MICHAEL
PAVELKO; JOHN DOES 19,

Defendants.

MEMORANDUM OPINION

Plaintiff's Motion for Partial Summary Judgment, ECF No. 86 —Denied
Defendant Michael Pavelko’sMotion for Summary Judgment, ECF No. 84 -Granted
Defendants City of Reading et al.’s Motion for Summary Judgment, ECF No. 87 Granted
in Part and Denied in Part

Joseph F. Leeson, Jr. July 31, 2015
United States District Judge

Introduction

Presently before the Coust Plaintiff Ernest Martin’s Motion for Partial Summary
Judgment, ECF No. 86, Defendant Michael Pavelko’s Motion for Summary JudgmemidECF

84, and Defendants City of Readifpading Police DepartmehtVilliam Heim, Damond Kloc,

! Plaintiff's initial Complaint and Amended Complaint specified this Defe’d name as “Damon Kloc,”

but the correct spelling of hfgst name appears to be “Damond.” See,, &gading Defs.’ Br. Supp. Mot. Summ. J.
1, ECF No. 872.

2 The Reading Defendants seek to have the Reading Police Department diémiashis action because
the Department “has no separate existence apart from the City iBs#Reading Defs.” Br. Supp. Mot. Summ. J.
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and Brian Errington’§‘Reading Defendants'Motion for Summary Judgment, ECF No. 87. For
the following reasons, the CoulteniesPlaintiff’s Motion, grants Defendant Pavelko’s Motion,
and grantshe Reading Defedants’ Motion in part and denidse Motion in part.

I. Factual Background and Procedural Hstory

On April 19, 2012, Plaintiff fell from the West Shore Bypassekevatedortion of U.S.
Route 422 that passes through the Borough of West Reading, Pennsylvania anfibtantbsst
below on a concrete surfacgeeAm. Compl. § 29, ECF No. 21. This action arises out of the
circumstances that led to his fall.

Plaintiff claims that Defendant Brian Errington, a police officer employetth&\City of
Reading, causelim to fall after Defendant Errington “shot Plaintiff with a taser/stun gun while
Plaintiff stood at the side of the West Shore Bypdsis {1 7, 29. Plaintiff claims that he
suffered serious and permanent injuries, including permanent damage to his taetyre to
his pelvis, and numerous fractured rilek.q 30.He wastreated for his injuries ithe intensive
care unit at Reading Hospital and Medical Center and has undergone a number alf surgic
proceduresld. I 31.At the time of his complaint, he alledj¢hat he was dependent upon a
ventilator and a feeding tube and expected months of additional hospitaliSzeih.

After the incident, Plaintiff claims that Captain Dante Orlandi, Commanding Otifcer
Troop “L” of the Pennsylvania State Poliéefendant Michael Pavelko, a Pennsylvania State

Trooper, and other Pennsylvania State Troopasgethemwith the City of Reading, the Reading

1, ECF No. 872. Plaintiff does not respond to this argument and there is no suggeatitimetRReading Police
Department has any separate corporate existence from the City of R&sadikiitros v. Cooke, 170 F. Supp. 2d
504, 507 (E.D. Pa. 20013etchko v. Twp. Of Lower Southamptdwo. CIV.A. 00-3659, 2001 WL 229625, at *2
(E.D. Pa. Mar. 8, 2001). Therefore, summary judgment will be entefasidn of the Reading Police Department as
a party to this action.

3 In addition to Defendant Pavelko, Plaintiff named as defendantarmown “John Doe” Pennsylvania
State TroopersseeAm. Compl. 1 2e2.




Police Department, and various City of Reading police officers, includifenBant Erringtorf,
commenced an inveggtion into the circumstances surrounding Plaintiff's fdll ] 6-22, 33.
Plaintiff claims that during the course of this investigation, these individualsrditigs

attempted to “coveup and hide the facts surrounding the unlawful cause of Plaintiff's fall[,] . . .
intentionally fail[ed] to properly preserve physical evidence at the scere;Traantionally

fail[ed] to obtain/retain the names and contact information of, and intention&édfdo

properly question, eye witnesses at the scebeeid. 133. Plaintiff also claims that Captain
Orlandi, “by and through Defendant Pavelko” and two unknown Pennsylvania State Troopers
and “in concert with” the Reading Defendants, “threaten[ed] a witness witmatigerjury
charges if the witness walihot corroborate” their version tife events. Seed. T 33.

In addition tathese alleged investigatory missteps, Plaintiff claimshied¢ndants
“provided false and misleading statements to local media outlets” suggesting izt Pla
intentionally umped fom the West Shore Bypasstatements th&laintiff alleges weréhen
published by thosklcal media outletsSeeid. 1 4142.

Based onltese events, Plaintiff advandée following claims: (1) pursuant to 42 U.S.C.

§ 1983, a claim that Defendant Errington used excessive force against him in violat®n of hi
Fourth Amendment rights, as incorporaggginst the states by tReurteenth Amendmen(2)

tort claims against Defendant Errington for assault, battery, and intentiicéilon of

4 Among those City of Reading police officers aref@hdant Errington, Defendant William Heim, the Chief

of Police of the Reading Police Department, and Defendant Damon Kloc,arCafiphe Reading Police
DepartmentPlaintiff also named as defendants a series of “John Doe” City of Reading policesoSmed. 11 6,
9-17. On June 2, 2014, Plaintiff sought to amend his Amended Complaéglace four of these John Doe
Defendants wh officers of the Reading Police Department that Plaintiff had identBeeMartin v. City of
Reading No. 12¢cv-03665, 2015 WL 390611, at *2 (E.D. Pa. Jan. 29, 2015). The Honorable Jame& &naoiér,
to whom this case had previously been assignededélaintiff’s motion on the grounds thaetktatute of
limitations had expiredn claims arising out of the events of April 19, 2012, and that Plaintiff couldatisfy the
requirements of Rule 15(that arenecessary to show that his intended amaatt to his complaint wouldklate
back to his original pleadin&eeid. at *6-9.

Plaintiff had also named Captain Orlandi as a defendant to this egteddyn. Compl.§ 6, but on January
29, 2013, Judge Gardner entered an order dismissing Plainffisscagainst Captain Orlandi without prejudice
pursuant to a stipulation Plaintiff entered into with all identified Defend§e&Order, ECF No. 34.
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emotional distress; $ursuant to § 1983, a claim that Defendant City of Reading, Defendant
Heim, and Defendant Klowereeachdeliberately indifferent to a need to traind superviséhe
City of Reading police officers to avoid thenstitutionaham Plaintiff alleges he suffered4)
pursuant to 8 1983, a claim ttedt Defendants violated a protected liberty interest of Plaintiff
under the Fourteenth Amendment by virtue of Defendants’ alleged investigatoondust,
and(5) tort claims against BDefendants, with the exception of Defendant Paveliw,
defamation, false light invasion of privacy, and intentional infliction of emotidis&ress arising
out of the publication of allegedly falseatements about Plaintiff hycal media outleté Seeid.
19 49110.

Defendants cast Plaintiff's clasnn a starkly different light. According to the Reading
Defendants, Plaintiff’'s arrival on the West Shore Bypass was the culnmimditéoseries of
allegedcriminal acts Plaintiff committed that day. [@eflants assert that Plaintiff stole a car, was
located by City of Reading police officers a few hours +at&ill in possession of the stolen
vehicle—and proceeded to lead the officers on a chase “through the city streets of Reading
attempt to flee pprehension.'SeeReading Defs.Br. 1-2. Once on U.S. Route 422, Plaintiff
“crashed the stolen car, . . . ran through traffic on Route 422 eastbound, climbed over the media
barrier and began to run onto the westbound lanes of Routeld22t™2. At this point intime,
according to the Reading Defendants, Defendant Errington issued a verbabwarstop and

warned Plaintiff thahe woulddeploy his Taseaf Plaintiff did not comply Id.

° Defendant Pavelkfiled a Motion to Dismiss Plaintiff's Amended Complaint, ECF No. 31, Wwijiedge
Gardner granted in part to the extent that Defendant Pavelko sought issdisnse of Plaintiff's claims that
sounded in state tort law. Judge Gardner concluded that ¢knéoof sovereign immunity barred Plaintiff's tort
claims against Defendant Pavelko, an employee of the Commonwealth of IReniasgeeMartin v. City of

Reading No. 12CV-03665, 2013 WL 5429358, at#Bl (E.D. Pa. Sept. 30, 2013).

6 Plaintiff had aso pled an additional § 1983 claim against the Reading Defendants founded legeh al
violation of his Eighth Amendment rights, which Plaintiff withdrew aftee Reading Defendants moved to dismiss
that claim.Seeid. at *5-6.
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There is no dispute that Defendant Errington deployeddssr, but the Reading
Defendants claim that the Taser “did not connect” with PlaindiffAfter that failed attempto
halt Plaintiff's flight, the Reading Defendants state that Plaintiff “took several additional steps t
the overpass abutment beyond the shoulder and then jumped over the barrier,” leading to
Plaintiff's fall forty feet to the groundd. The Reading Defendangdlegethat Plaintiff leapt
from the roadway to evade the officers, either misjudging the distance to the gragjodgimg
his proximity to the Schuylkill River, which travels alongside that portion of theet\@hore
Bypass, or acting in disregard of the possible harmigatrauffer from the fallld. The Reading
Defendants, therefore, maintain that Defendant Errington’s dischargeTddas played no role
in Plaintiff's fall from the BypassSeeid. at 3. With respect to Plaintiff's other claims, the
Reading Defendants contend that Defendant has fail@@tiuce sufficient facts teurvive
summary judgmenteeid.

On May 29, 2015, PlaintifDefendant Pavelk@and the Reading Defendants each filed
their respective motions that are presently before the Court.

IIl.  Standard of Review— Motions for Summary Judgment

Summary judgment is appropriate if the moving party “shows liesétis no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BétavR.
Civ. P. 56(a). A fact is material if the fact “might affect the outcome of the sdéruhe

governing law,”Anderson v. Liberty Lobbync., 477 U.S. 242, 248 (1986), and a dispute is

genuine if “the evidence is such that a reasonable jury could return a Verdie nonmoving
party,”id. When the evidence favoring the nonmoving party is “merely colorable” or “not
significantly probatre, summary judgment may be grantdd.”at 24950 (citations omitted).

The parties must support their respective contentidhata fact cannot be or is genuinely



disputed—by “citing to particular parts of materials in the record” or by “showing that the
materials cited do not establish the absence or presence of a genuine dispute.Cihed® R
56(c)(1). “The court need consider only the cited materials, but it may con#ii@ematerials in
the record.” Fed. R. Civ. P. 56(c)(3).

IV.  Claims against DefendanOfficer Brian Errington

A. § 1983 Claim for use of Excessive Force in Violation of Plaintiff's Fourth
Amendment Rights

1. There is a Genuine Dispute over the Material Fact€oncerning Whether
Defendant Errington Violated Plaintiff's Fourth Amendment Rights.

The Fourth Amendment guarantees the “right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizuresist).&nénd. IV.
Excessive force claims that “arisetire context of an arrest or investigatory stop” invoke the
protections conferred by the Fourth Amendméetause the “reasonableness’ of a particular

seizure depends . . . on haws carried out.'Grahamv. Connor, 490 U.S. 386, 394-95 (1989).

“Determining whether the force used to effect a particular seizure is ‘reasomadhér the
Fourth Amendment requires a careful balancing of ‘the nature and quality ofrtieanton the
individual’'s Fourth Amendment interests’ against the countervailing gowvental interests at

stake.”ld. at 396 (quoting@ennessee v. Garnet71 U.S. 1, 8 (1985)).

Evaluating a claim of excessive force demandsétul attention to the facts and
circumstances of each particular case, including the severity of the crisaeeatwhether the
suspect poses an immediate threat to the safety of the officers, and wkathactively
resisting arrest or attempting to evade arrest by fligtit. Because the Fourth Amendment’s
standard of “reasonableness” “is not capable of peadefinition or mechanical applicatiosge

id. (quoting Bell v.Wolfish, 441 U.S. 520, 559 (1979)), thatality of the circumstances must be




considered to determine if the seizure was justifiedicsgguotingGarner 471 U.S. at 8-9).
The inquiry isobjective: the reasonableness of a seizure must be evaluated “in light of she fact
and circumstances confronting [the officers], without regard to their intenbtivation.”d. at

397 (citingScott v. United Stateg36 U.S. 128, 137-39 (1978)erryv. Ohio, 392 U.S. 1, 21

(1968)). But those facts and circumstances “must be judged from the perspectigasurable
officer on the scene, rather than with the 20/20 vision of hindsightat 396 (citingTerry, 392
U.S. at 20-22)This is so becaugke standard of reasonableness imposed by the Fourth
Amendment accountsr the fact that “police officers are often forced to make -sgittond
judgments—in circumstances that are tense, uncertain, and rapidly evolving—alsonbthe
of force that is neessary in a particular situation.” Sdeat 397.

In addition to those factoenumeratetby theSupreme Court iGraham the United
StategCourt of Appeals for the Third Circuit has acknowledged other consider#tmnmay be
relevant, including “th@ossibility that the persons subject to the police action are themselves
violent or dangerous, the duration of the action, whether the action takes place in theofontext
effecting an arrest, the possibility that the suspect may be armed, anohtberrof persons with

whom the police officers must contend at one tingeéSharrar v. Felsingl28 F.3d 810, 822

(3d Cir. 1997), abrogated on other grounds by Curley v. Klem, 499 F.3d 199, 209-11 (3d Cir.

2007). In addition, “the fact that the physical foagplied was of such an extent as to lead to
injury is indeed a relevant factor to be consider&tl.But none of these factors are alone
controlling:“[tlhe Supreme Court made clear_in Grahtnat each case alleging excessive force
must be evaluated undie totality of the circumstancesSeeid.

The evidence the parties have cited in connection with Defendant ErringtontnNbr

Summary Judgment on this claim show the existence of a genuine digputeeonaterial facts



bearing on the reasonableseof Defendant Engton’s use of force, and Defendant Errington’s
Motion for Summary Judgmentith respect to this claim will therefore be denied.

Plaintiff citesthe deposition testimony of Alexis Vidal, who was present at the time
Defendant Erringtodischarged his Taser. She testified that shednasg her car on U.S.
Route 422 as another car, driven by Plaintiff, “came flying up on the right lanénpgdsard
eventually crashed into the back of a Budweiser tru8kePl.’s Resp. Reading DefsStatement
Undisputed Facts § 13, ECF No. 92She stated that Plaintiff emerged from the car, crossed the
median of Route 422, “and kind of hobbled and limped to the side” wiedstopped just, like,
right before the railing” on the edge of the elevatsatiway.ld. She continued:

[T]here was like, police officers everywhere. They came behind me. | had my

window down, so | could hear everything. | could see everything. | didn’t have

any music on. And then one of the police officers shot [Plaintiff] wittaser
gun—a stun gun in the back. And | saw his hands go up. And he kirtiefell
forward, but he s so closéo the railing that it hit his midection. And he just
flipped over the railing kind of like a rag doll.
Id. If a reasonable jurfinds Ms. Vidal's testimonyto be credible, that jury could find that
Defendant Errington’slecision to use his Taser on Plaintiff posed a risk of serious injury or
death,and such use of force under the circumstanimdated Plaintiff's Fourth Amendment
rights.

The use of Tasers by law enforcement has proved &0 betive area of litigation for

claims allegingexcessivauses oforce.In this district alone, dozens of cases have been filed

based on claims that police officers improperly used Tasers duringurseaf arrestsr other

investigatory stopsSee, e.g.Hill v. Borough of Doylestown, No. 14-2975, 2015 WL 1874225

(E.D. Pa. Apr. 23, 2015%5eist v. Ammary40 F. Supp. 3d 467 (E.D. Pa. 2014); Stroud v.

Boorstein, No. 10-3355, 2014 WL 2115499 (E.D. Pa. May 20, 2014); Boyden v. Twp. Of Upper

Darby, 5 F. Supp. 3d 731 (E.D. Pa. 2014); Dotterer v. Pinto, No. 13-06903, 2014 WL 535156




(E.D. Pa. Feb. 11, 2014); Garey v. Borough of Quakertown, No. 12-0799, 2013 WL 3305222

(E.D. Pa. July 1, 2013). The questi®uallypresented by these casgsvhether the infliction of
paincaused by the electrical charge of the Taser is reasonable in light of the nbedufse of

force to effect a Fourth Amendment seizure. Bemvn v. Cwynar, 484 F. App’x 676, 681 (3d

Cir. 2012) (observing that, at the time of the ara¢sssue in that casémultiple courts of

appeals had approved the use of taser guns to subdue individuals who resist aftess twr re
comply with police orders”) (citations omittedjere, however, Plaintiff's claim arises not out of
the harm inflicted by the electrical charge of the Taser but by the decisionerfdaet

Errington to use the Tasat the placéesought to effectuate Plaintiff's arrest.

Thus, the focus of this action is not twe tharm the discharge from a Taser is capable of
inflicting but on the context in which the Taser was u&skScott v. Harris, 550 U.S. 372, 384
(2007) tecognizingthat the use of the front bumper of a police car to impact the rear bumper o
a fleeing vehicle in aattempt to bring the vehicle to a stop posed, in the context of apéegd
chase, “a high likelihood of serious injury or death” to the fleeing motovisit)le the electrical
discharge of a Taser mawly “constitute an ‘interradiate or medium, though not insifjcant,

guantum of force”under ordinary circumstanceseeBryan v.MacPherson630 F.3d 805, 826

(9th Cir. 2010) (quoting Sanders v. CityFresng 551 F. Supp. 2d 1149, 1168 (E.D. Cal.

2008)), the amount of forcedtuse of a Taser represents changes when the Taser is used under

circumstances that pose a risk of serious injury or d&atkHarper v. Perkins, 459 F. App’x

822, 826 (11th Cir. 2012) (“While the Defendants point to case law suggesting that tasars em
moderate, non-lethal level of force, none of the cases deal with its use on a saspét stith
his hands in the air and at least four feet off the ground in a tree, whicly eeackrbated the

risk of serious injury resulting from the applicatiditire taser.”)see als@rown v. Burghart,




No. 10-3374, 2012 WL 1900603, at *8 (E.D. Pa. May 25, 2012) (“[T]he level of force must take
into account the totality of the circumstances, not simply the type of fouedlyuassociated

with a particular weapu . . . [IJn a normal situation, a shove would be a very insignificant

amount of force, but when a suspect is perched on the ledge of a building, a shove can be deadly

force!) (citing Snauer v. City of Springfield, No. 0®V-6277, 2010 WL 4875784, at *4-5 (D.

Or. Oct 1, 2010), report and recommendation adopted by 2010 WL 4861135 (D. Or. Nov. 23,

2010)).

In Patrick v. Moorman, the Court of Appeals for the Third Circuit recognized that the

circumstances und&hicha Taser is used bears thereasonableness of the decision to use the
Taser The court observed that a sheriff deputy’s use of the Taser conformed to tHfe sherif
department’s policy on Taser usage, which “warn[ed] against aiming a taseispeat's head

and against taser use if a running suspect might ‘fall from a significamithéd@gl into the path

of oncoming vehicles or into operating machinery,’ or ‘fall into water where tipesuss likely

to drown.” See536 F. App’x 255, 257, 259 (3d Cir. 2013he court determinethat the

decision of the deputp use a Taser in that case was reasonable in part because “there was no
risk of [the arrestee] falling from a significant height or into oncomindj¢raf water.” Seeid.

at 259.Plaintiff here has cited to evidence that the Reading Police Department has in place a
similar policy, which requires officers to “consider the severity of theneffethe subject’s

threat level to others, and the risk of serious injury to the subject before decidieghe us

[electronic control weapon] on a fleeing subje&€eePl.’s Resp. Reading DefsStatement

! The Reading Defendantgte toPatrickfor support, claiming that the case presented “facts quite similar to

the present case,” but the present case features a scenario that was not fPasdck an officer's decision to use
a Taser under circumstances where there was a “risk of [the arrestee] faling $ignificant height.SeePatrick
536 F. App’x at 259.
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Undisputed Facts 1 18. Specifically, the policy forbids officers from usingex Taghen the
subject is in a position where a fall may cause substantial injury or dddth.”

The Reading Defendants citevarious cases, includiriRatrick for the proposition that
Plaintiff's injuries “have little bearing” on whether Defendant Erringtarse of force was
constitutionally permissible, bllefendants reathese cases too broadRhe principle these
cases espouse is that an evaluation of a use of force is an “objective anatjstaifiot be
skewed by 20/20 hindsight since courts must appreciate that officers are forcda tepiita
second decisian” SeePatrick 536 F. App’x at 259. Thus, when an officer’s use of force results
in “tragic, unforeseen consequences” that the officer “could not have reasomatpeated,”
those unforeseen consequences do not bear on the reasonableness of the officerSeenduct.

Mohney v. Hageter, No. 11-340, 2013 WL 391155, at *9 (W.D. Pa. Jan. 30, 2013) (concluding

that the use of a Taser did not constitute an excessive use of force where the electinaajeli

from the Taseappeared to havgnited a firethat led to the arrestee’s deatfter the arrestee,
unbeknownst to the officers, had placed gasoline on his clothes). These cases do not k&and for t
propositionthatthe decision to deploy force under circumstances in which an officer \Wwaudl
reasonbly recognized that the force would pose a risk of serious injury or death should not be
evaluated in light of that risiseeMohney, 2013 WL 391155, at *9 (concluding that the officers
“could not have reasonably anticipated that the use of the taser re@eutdn [the plaintiff's]

death”). Rather, f judging whether [Defendant Errington’s] actions were reasonable, [this

Court] must consider the risk of bodily harm tHaefendant’$ actions posed tdHaintiff] in

8 The fact that Defendant Errington may have violated a Reading Police Depgaptoficy is not, of course,

the reason why his conduct may have violated the FéurttndmentSeeWhren v. United State$17 U.S. 806,
815 (1996). Rather, the policy merely recognizes the fact that the use of a-Waseh is ordinarily a nostethal
weapor—may, under certain circumstances, create a risk of serious injury or deatbuttaiake the use of the
Taser under those circumstances constitutionally unreasonable.
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light of the threat to the public thEDefendant] was trying to eliminateSeeScott 550 U.S. at
383-847

A casedecided in this distrigbrovides anore appropriatanalogy. InBrown v.
Burghart, the courtonfronted a claim of excessive force arisiugof an officer’s use of a
Taser following a “relatively lowspeed chase” involving a motorist operating a motor scooter.
2012 WL 1900603, at *1. During the chase, the motorist fell from the motor scooter, and when
the motor scooter fell to the ground, the gas cap detached, causing gasstitifrom the
scooterld. When an officeused his Taser on the motorist, who was near the overturned motor
scooter, the motorist became engulfed in flarteesat *2. In response to the motorist’s claim
that he used excessive force, the officer adgihat “he should not be held responsible for [the
motorist’s] extraordinary injuriesfd. at *7-8. But as the cousdxplained the risk that the Taser
may ignite a fire “may well have been foreseedyl@ reasonable officerld. at *8. The court
observed that while a Taser may ordinarily constitute only an “intermdeiedef force,”
“knowingly using . . a taser near flammable material could be construed as a use of deadly

force.” Sedad. at *9 n.9.

o The Reading Defendants also citdMoKenney v. Harrisona case from the Court of Appeals for the

Eighth Circuit that appears, at first glance, to be factually similar to &sept action. IMcKenney officers
seeking to execute an arrest warrant encountered the suspect on the second fiooisef 635 F.3d 354, 358
(8th Cir. 2011). The officers ordered the suspect, who was unclothécess himselid. at 357. The suspect, who
was standing approximately six to eight feet from a window, “suddanbeld toward the window,” at which time
one of the officers “deployed her Taser as [the suspect] was passing hefdoathe reached the window. The
Taser's wo probes lodged in [his] back, but [he] continued through the window,” avddigid from the injuries he
sustained from the falld. at 35758.

While bothMcKenneyand he present case involve the use of a Taser on individuals who fell from
elevated dcations, that is where the similarities endMicKenney the Eighth Circuit reasoned that “a reasonable
officer, knowing that a Taser is designed to incapacitate instantly, cowddeéieved that the force would
incapacitate [the suspect] before hecresl the window, while he was not in an ‘elevated position’ and/likel
fall.” Id. at 360. Here, according to Plaintiff’'s account of the facts, Plaiméff not attempting to leap from the
West Shore Bypass; rather, Defendant Errington’s decisiorploydeis Taser was responsible for causing him to
plummet to the ground below. Considered in a light most favorable tdif|dive facts suggest that, at the time
Defendant Errington deployed his Taser, Plaintiff was already inedevated position’ and likely to fall,” which
would mean that Defendant Errington’s conduct was responsibléafing Plaintiff at risk for serious injury or
death.
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A case cited by the couirom outside of this district provides &ven closer analogin

Snauer v. City of Springfieldhe court addressed a claim of excessive force that arose out of an

officer’s use of a Taser on a fleeing suspect who, after leading the offi@ebrief vehicular

chase, abandoned his vehicle and “began climbing a six or seven foot high wooden fence.” 2010
WL 4875784, at *2. The Taser caused the suspect to fall from the fence, who “plungédshead-

to the other side unable to break his fall” and sufferatlipte spinal fractures as a resudt.

The court concluded that use of a Taser under those circumstances, which cragtsthidisl

risk of death or serious bodily injury,” precluded the officer’'s motion for summdgment.

Seeid. at *5-6. A number of other courts have recognized that the use of a Taser on a person at
risk of falling creates readily apparent risks of serious harm that makeseslof force

constitutionally infirm.SeeBaker v. Union Twp., 587 F. App’x 229, 236 (6th Cir. 2014)

(affirming a denial of summary judgment for an officer who used a Tasaisaapect standing

at the top of a staircase, which caused the suspect to fall to the basement leelowg lbris

neck); Harper4d59 F. App’x at 826-27 (concluding that allegatioret #hpolice officer used a

Taser on a suspect located “in a tree at least four feet off the ground,” which teusespect

to fall and be rendered a paraplegic, was unreasonable under the circumsRoutesil v.

Rawlins No. RDB-13-3049, 2014 WL 5426716, at *4 (D. Md. Oct. 23, 2014) (denying a motion

for summary judgment by a detective who used a Taser on a suspect who hachiexdésdnd

story bedroom window and stood on a ledge or overhang of the house,” which caused the suspect

to fall to grourd and fracture his vertebra®egron v. City of N.Y., 976 F. Supp. 2d 360, 369

(S.D.N.Y. 2013)appeal docketedNo. 13-4220 (2d Cir. Oct. 31, 2013) (denying a motion for

summary judgment by an officer who used a Taser on a suspect who was “standamgadin a

unenclosed ledge ten feet off the ground,” which caused the suspect to the ground, fatally
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injuring him); Peabody v. Perry Twp., Ohio, No. 2:&0-1078, 2013 WL 1327026, at *6 (S.D.

Ohio Mar. 29, 2013) (denying a motion for summary judgment byfeseofvho used a Taser

on a fleeing suspect who had scaled an eight-foot fence, which caused the susipéairtotfe

fence and suffer serious head injuries); Cook v. Riley, No. 1:11CV24, 2012 WL 2239743, at *12

(M.D.N.C. June 15, 2012) (recommending that a motion for summary judgment be denied where

an officer used a Taser on a suspect who had climbed onto a platform in a tree located

approximately fifteen feet above the ground, causing the suspect to fall to the ground).
Accordingly, a jury couladeasonably conclude that Defendant Errington’s decision to use

his Taser at a location whatavas apparent th&tlaintiff wasat risk of serious injury or death

was an excessive use of force under the circumstafhBefendant Errington’s Motiofor

SummaryJudgment on this claim is therefore denigd.

10 The crime Plaintiff was suspected of committinthe theft of an automobieis serious, which bears on

thelevel of force Defendant Errington was permitted to use to apprehi@ingifP The parties dispute the extent to
which Plaintiff was fleeing from the officers and the extent tactihis possible flight may have endangered the
officers or bystanders at the scene, and the Reading Defendants empled$eektass and dangerous” car chase
a characterization that Plaintiff disputethat Plaintiff led the officers on that day to support the force Defendant
Errington used. But at the time Defendant Erringtbase to use his Taser, the car chase, to the extent one had
occurred, had ceased. By then, Plaintiff found himself on foot, on aateteroadway, with “police officers
everywhere.'SeePl.’s Resp. Reading Defs.” Statement Undisputed Fatss Thus, Defendant Errington was not
faced with the need to bring an end to “a Hollywabyle car chase” that was “placing police officers and innocent
bystanders alike at a great risk of serious injury,” which may yuatifse of force that “places the fleeing orgst at
risk of serious injury or deathSeeScott 550 U.S. at 379, 385. The Reading Defendants also do not cite to any
evidence to suggest that Plaintiff was acting in a threatening manner tficeesadr any bystanders at the scene.
Thus, construig the facts in a light most favorable to Plaintiff, a jury could concludehbaotality of the
circumstances did not justify a use of force that placed Plaintiff atfrsérimus bodily injury or death at the time
Defendant Errington discharged hiaser.

1 The Reading Defendants also seek the entry of summary judgment on thifoclaihReading Defendants
other than Defendant Errington, to the extent Plaintiff is asserting ttessxe force claim against theSee
Reading Defs.” Br. 15 n.5. &htiff does not contest this aspect of the Reading Defendants’ Moticindeet
attributes the use of force only to Defendant Errington in his oppositithe Reading Defendants’ Motion for
Summary JudgmengeePl.’s Br. Opp’n Reading Defs.” Mot. Summ. 416, ECF No. 921. There also does not
appear to be any evidence in the record from which a jury could conclude tteihanReading Defendant was
directly involved in the use of force against Plaintiff. Therefore, thadviaif the Reading Defendss is granted in
this respect.
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2. There is a Genuine Dispute over the Material Fact€oncerning Whether
Defendant Errington is entitled to Qualified Immunity .

Defendant Errington edends that even if his actions are fountiaweviolated
Plaintiff's Fourth Amendment rights, he is nonetheless entitled to qualified immQuigjified
immunity protects an official from a suit for money damages unless a platmifis {1) that
the official violated a statutory or constitutionajht, and (2) that the right was ‘clearly

established’ at the time of the challenged conti@&eAshcroft v. alKidd, 131 S. Ct. 2074,

2080 (2011)A right is “clearly established” when, “at the time of the challenged condybk ‘[t
contours of [a] righfare] sufficiently clear’ that every ‘reasonable official would have
understood that what he is doing violates that rigi&e@id. at 2083 (quoting Anderson v.
Creighton, 483 U.S. 635, 640 (1987)) (alterations in original). Thus, the Court must dreswer t
guestion of “whether ‘reasonable officials in [Defendant Errington’s] posititimeatelevant

time could have believed, in light of what was in the decided case law, that theirtoendict

be unlawful.”” SeeGiuffre v. Bissell, 31 F.3d 1241, 1255 (3d Cir. 1994) (quoting Al#dddar

v. Watson, 4 F.3d 195, 202 (3d Cir. 1993)).
“Because qualified immunity is ‘an immunity from suit rather than a mere detiense
liability . . . it is effectively lost if a case is erroneously permitted to go to triaéarson v.

Callahan 555 U.S. 223, 231 (2009) (quotiMitchell v. Forsyth 472 U.S. 511, 526 (1985)).

However, as the Court of Appeals for the Third Circuit recently obséma@&dase involving a
claim of excessive force that arose out of the use of a Taser, “if there are facisl hoatiee
determination of reasonableness in dispute, then that issue of fact should be decidgary the

SeeGeist v. AmmaryNo. 14-3966, 2015 WL 4366795, at *2 (3d Cir.yJib, 2015) (citations

omitted);see als@eist v. Ammary40 F. Supp. 3d 467, 485 n.65 (E.D. Pa. Aug. 22, 2014)
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(collecting cases denying summary judgment on the basis of qualified immiunatg factual
disputes remairteabout the events giving rise to the claim of immunity).

For Defendant Erringtonthere are material issues of fact bearing on his entitlement to
gualified immunity As Defendant Errington observes, numerous courts have affirmed the

constitutionality ofthe use of Tasers to subdue arrest8esBrown v. Cwynar, 484 F. App’x

676, 681 (3d Cir. 2012) (observing that, at the time of the arrest at issue in that caggle“mult
courts of appeals had approved the use of taser guns to subdue individuals stlaoressior

refuse to comply with police orders” and that “no decision by the Supreme Courtirtus, ©r

by a majority of other federal circuits had foreclosed the use of taser gensswspects resist
arrest in an aggressive and combative mattBri) the constitutionality bDefendant

Errington’s conduct does not depend on a determination of whether asfasappropriate
weapon to use to subdaeesistingsuspectinstead, the constitutionality of Defendant
Errington’s conduct hinges on whetthe used his Taser under circumstances that posed a grave
risk of injury or death because of Plaintiff's location on the West Shore Bypasstoiue

whose answer depends upon the resolution of a genuine dispute of fact between thevparties
the evets that transpired that dajhus, observations that the constitutionality of Taser usage is
“developing” and “the fact that their use has been both sanctioned and proscribed ityaiarie
cases” that have discussetether a Taser is an appropriate mdtbf subduing an individual

arenot controlling in this cas&eeKalinowski v. Kotowski, No. 3:1%V-2291, 2014 WL

5493290, at *6 (M.D. Pa. Oct. 30, 2014) (concluding that qualified immunity attached where an
officer used “a taser to subdue an agitatedl @ygressive party” who was “unreceptive,
uncooperative and greeted [tH@aer] with obscenities” and repeatedly struck diécer with a

swinging gate).
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Unlike the majority of cases charging law enforcement officers witlgusasers
unreasonably, the question here is not whether a reasonable officer would/kether the pain
inflicted by the electric shock of a Taser crosses the “hazy border betweenvexards

acceptable force.” Sdeudlaff v. Gillispie No. 14-1712, 2015 WL 3981335, at *5 (6th Cir. July

1, 2015) (quotingaucier v. Katz533 U.S. 194, 206 (2001)). The focus here is not on the

qualitative characteristics of tiparticular type of weapon Defendant Errington chose to employ,
but whether a reasonable officer wouladlerstand that &mpting to effect Plaintiff's arrest by
using force that carried with it a risk of serious injury or death violated Piaimights. “Every

time the police employ a new weapon, officers do not get a free pass tonuaeyithanner until

a case fromhte Supreme Court or from this circuit involving that particular weapon is decided.”

Phillips v. Cmty. Ins. Corp., 678 F.3d 513, 529 (7th Cir. 2042¢Meyers v. Balt. Cnty., Md.,

713 F.3d 723, 734-35 (4th Cir. 2013) (“The fact that the force used in the present case emanated
from a taser, rather than from a more traditional device, is not dispd%itivleus, t matters not

that no judge of this district or panel of the ThirddQit appears to have passed on the legality

of using a Taser on an individual at risk of injury from a fais&d on the Reading Police
Department’s policy thdbrbids the use of Tasers when “the subject is in a position where a fall
may caise substardl injury or deathand the fact that “[i]t is widely known among law

enforcement . . . that tasers should not be employed against suspects on elevated surfaces
because of the risk of serious injury from a resulting fa#gBaker, 587 F. App’x at 234, this

Court cannot say that “reasonable officials in [Defendant Errington’s] posttibe aelevant

time could have believgdunder Plaintiff's version of the eventbatDefendant’s Errington’s

choice to deploy his Taser was lawfsgeGiuffre v. Bissdl, 31 F.3d at 1255 (quoting Abdul-

Akbar, 4 F.3d at 202); Anderson v. Creighton, 483 U.S. 635, 640 (11@®80g6izing thathe
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decision to dengualified immunitydoes not require “the very action in question [to have]
previously been held unlawful” if “in light of the peedsting law the unlawfulness [is]
apparenty.

Again,the case oBurghartis persuasive. There, the officer “point[ed] to the paucity of
case law involving taser use and argue[d] that, even if he did violate [the p&intif
constitutional rights, those rights were not clearly established at the timeesfethis in
guestion.” 2012 WL 1900603, at *10. The court concluded that the officer was not entitled to
gualified immunity for his decision to deploy a Taser in proximity to a motor Stleatdng
gasoline, observing that “the police do not need judges to explain the obvious to them before
they can be held accountable for an unreasonable or excessive use otdoate¢I1 (quoting
Snauer2010 WL 485784, at *5).

Thus,affordingDefendant Errington qualified immunity at this time is inappropriate in
light of the genuine dispute between the parties of the facts bearing onithesreent to
immunity. This conclusion is consistent with the viewaiteast twaCourts of Appeals ad a
number of district courts that have confronted excessive force daisnsgout of the use of

Tasers on suspeatsho were at a risk of fallingseeSnauer2010 WL 4875784, at *5 (“It does

not take a panel of judges to alert a reasonable policewffiat causing a paralyzed man to
tumble head first onto the ground from a platform six to seven feet above the ground ‘@reate

substantial risk of causing death or serious bodily injury.” (qudimgth v. City of Hemet394

F.3d 689, 706 (9th Cir. 2005)BccordBaker, 587 F. App’x at 236Harper 459 F. App’x at 827
(concluding that allegations that officers used a taser “on a person stauittiifgs hands in the
air at least four feet off the ground in a tree” was “obviously and clearly exegs&ockwell

2014 WL 5426716, at *4 n.12 (“While [the defendant-detective] has offered some legal support
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for his contention that a police officer may tase a fleeing suspect, thisfdosrthat it is clearly
established that an officer magttase a cooperating suspect where the tasing presents a very
real risk of serious bodily harm.”Negron 976 F. Supp. 2d at 371 (concluding that the
defendant officers “should have known that using a taser under the particularstancces at
issue [tlhere was uaasonable even despite the lack of precedent involving tasers used under
similar circumstances,” particularly because the officers’ department had adqmiédy on
taser use that “should have alerted the defendant officers to the severe dangagadfaser,
without warning, on an individual who could fall from an elevated and precarious position”);
Peabody2013 WL 1327026, at *7 (characterizing the use of a Taser on an individual who had
climbed an eightoot-tall fence as “lethal force”Cook, 2012 WL 2239743, at *12
(recommending the denial of qualified immunity for defendant-officers wld asraser on an
individual located on a platform fifteen feet above the grodhd).

Accordingly, Defendant Errington’s Motion for Summary Judgment based on the

doctrine of qualified immunity is denied.

12 The Reading Defendants cite to the opinion of this CouvtdNeil v. City of Easton, where an officer

used a Taser on a suspect who was attempting to climb a staircase insidesaf 8de6i94 F. Supp. 2d 375, 383

84 (E.D. Pa. 2010). But the relative positions of the officers and #pestiin that case suggests that the suspect
was not at risk of a dangerous fall at the time the officer chose to deplbgdas Two officers, who were in the
process of searching the house for the suspect, began to climb a staircasddeadisgcond floor when the

suspect appeared at the top of the stairddsat 384.Thesuspect descended three steps before refusing to descend
the rest of the stairgd. When the suspect turned to ascend the stairs to return to the second flobthersficers
used his Taser “to immobilize plaintiff and to prevent him from regcthe second floor,” at which time “Plaintiff

fell to the floor with his hands underneath himsdll."Based on the proximity of the two officers to the suspect and
the positioning of the two officers below the suspect on the staircaemstnot appear that the suspect was at risk
of serious injury or death from a fall. Indeed, the focus of the cowdlsiation of the suspect’s excessive force
claim centered on the fact that “[flederal district courts in PennsylVewvia found use of a taser to overcome a
suspect’s resistance to be reasonable,” and there is no mention in the opamgrsuggestion that the suspect was
in a precarious position at the time the officer used his Taseid. at 39295.
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B. Tort Claims

1. There is a Genuine Dispute over the Material Fact€oncerning Whether
Defendant Errington Committed the Torts of Assaultand Battery.

In light of the Court’s conclusion that Plaintiff mpyoceed with his claim of excessive
force against Defendagrrington, the Counvill deny Defendant Errington’s request to have
judgment entered in his favor on Plaintiff's tort claims of assault and battery.

Under Pennsylvania lawjd] police officer may be held liable for assault and battery
when a jury determines that the force used in making an arrest is unnecessasssive,”
because “[t]he reasonableness of the force used in making the arrest deterrathes tivl

police officer's conduct comisutes an assault and battery.” $&enk v. City of Pittsburgh, 641

A.2d 289, 293 (Pa. 1998Because “there are genuine disputes of material fact regarding whether
Defendant[’s] use of force vis-a-vis Plaintiff was reasonable,” Deferigiaimigton is noentitled

to summary judgment on Plaintiff’'s assault and battery clggesGarey v. Borough of

Quakertown, No. 12-0799, 2013 WL 3305222, at *7 (E.D. Pa. July 1, 2013) (“The question of
whether an officer is liable for assault and battery under Penngyhaanturns on whether he or
she has used an excessive degree of force, as a matter of Fourth Amendmemidaling with

an arrestee.” (citinRussoli v. Salisbury Twp., 126 F. Supp. 2d 821, 870 (E.D. Pa. 2000))).

2. Defendant Errington is entitled to Summary Judgment on Plaintiff's Claim
of Intentional Infliction of Emotional Distress.

Under Pennsylvania law, a plaintiff seeking to prevail on a claim of intentiohationf
of emotional distress “must, at the least, demonstrate intentiomafyjeatis or extreme conduct
by the defendant, which causes severe emotional distress to the plamditfie “plaintiff must
suffer some type of resulting physical harm due to the defendant’s outrageoud.t@ulisher

v. Pitz, 2005 PA Super 58,7 (quwting Reeves v. Middletown Athletic Ass’n, 2004 PA Super
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475, 1 16)seeReedy v. Evanson, 615 F.3d 197, 231-32 (3d Cir. 28IDd. rise to the level of

outrageous or extreme conduct, “[tlhe conduct must be so outrageous in character, and so
extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as

atrocious, and utterly intolerable in a civilized isbg.” SeeHoy v. Angelone, 720 A.2d 745, 754

(Pa. 1998) (quoting Buczek v. First Nat’'| Bank of Mifflintown, 531 A.2d 1122, 1125 (Pa. Super.

Ct. 1987)).
In addition to these substantive requirements, Pennsylvania courts have alshesta
an evidentiay requirement for reliefthe “existence of the alleged emotional distress must be

supported by competent medical evidence.” Kazatsky v. King David Mem’| Patk5R7 A.2d

988, 197 (Pa. 1987) (“[T]he requirement of some objective proof of severe eahdlisiness
will not present an unsurmountable obstacle to recovery. Those truly damaged shouldidave li
difficulty in procuring reliable testimony as to the nature and extent ofitheriies.”); see

Bolden v. Se. Pa. Transp. Auth., 21 F.3d 29, 35 (3d Cir. 1994) (“Under Pennsylvania law, expert

medical evidence must be presented before a plaintiff can recover for intentfocabn of

emotional distress.” (citing Williams v. Guzzar8ir5 F.2d 46, 51-52 (3d Cir. 1989))).

In his opposition to the @ading Defendants’ collectivdotion for Summary Judgment,
Plaintiff fails to direct this Court t@ny competent medical evidertoesupport his clainthat
Defendant Errington’s conduct caused him to suffer from severe emotiomesslishsteadhe
only reference Plaintiff makes to any severe emotional distr@ss$he form of a single,

unattributedallegation in Plaintiff's brief that[a]s a result of Defendants’ actions, Plaintiff was

13 The Pennsylvania Superior Court has recognized the viability ofse adwaction for intentional infliction

of emotional distress,ub the Pennsylvania Supreme Court has yet to formally do the Saefeeedy 615 F.3d at
231 (citing_Taylor v. Albert Einstein Med. Cti7z54 A.2d 650, 652 (Pa. 2000)). The Pennsylvania Supreme Court
has, however, cited to section 46 of the Restatemahedfaw Second, Torts “as setting forth the minimum
elements necessary to sustain such a cause of a@egilaylor, 754 A.2d at 652 (citinéazatsky v. King David
Mem'l Park 527 A.2d 988 (1987)).
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caused to suffer severe emotional distress, including an increased paranee afgdlice,

which will require treatment with a psychotherapi$t3eePl.’s Br. Opp’n Reading Defs.’ Mot.
Summ. J28. Unsubstantiated allegations do not amount to competent medical evidence, and
Plaintiff's failure to direct the Coutb any such evidence to support those allegations is fatal to

his claim®® SeePaith v. Cnty. of Wash., 394 F. App'x 858, 861 (3d Cir. 2010); Televandos v.

Vacation Charters, Ltd264 F. App’x 190, 192 (3d Cir. 2008); Morgan v. Gifford, No.ci/3-

1252, 2014 WL 5038385, at *7 (E.D. Pa. Oct. 8, 2014); Wilson v. Dewees, 977 F. Supp. 2d 449,

460 (E.D. Pa. 2013) (observing that plaintiff “d[id] not even mention the treatment that he

sought for emotional distress in his opposition to summary judgment”). Accordidefigndant

14 Plaintiff's “CounterStatement of Undisputed Factsyhich he filed in connection with his opposition to

the Reading Defendants’ Motion for Summary Judgment, contains an extistsifénjuries that Plaintiff alleges
he sustained and an equally extensive list of medical procedures to wdirtiffRllaims he has endured, but they
contain no reference to any emotional or psychological injuries or anpn&egPlaintiff has received for the®ee
Pl.’s CounterStatement Undisputed Facts 14489 ECF No. 923. As the Reading Defendants observe, Plaintiff
testified at his deposition that he had not sought “any type of psyatallggsychiatric, [or] mental health
counseling of any sort” since the events of April 19, 2@E&Martin Dep. 54:1016, ECF No. 8715.

To the extent Plaintiff relies on certatatements contained in the independent medical examination report
of Kathleen T. Murray-which Plaintiff cited not in connection with any allegation of psychologicanaotional
injury but rather in connection with his recitation of physical injuritisose statements fall well short of amounting
to competent medical evidence from which a jury could conclude that Flaagisuffered from severe emotional
distress. Ms. Murray, who appears to be a registered nurse practittates tkat Plaintiff “may have traumatic
brain injury and adjustment disorder,” and that Plaintiff “adnaitdépression since the incident” and “was deeply
saddened by the loss of his independence” but “compensatdsuwitir.” SeePl.’s Resp. Opp’n Reading Defs.’
Mot. Summ. JEx. P, ECF No. 9219. These statements do not appear to correspahd &motional distress from
which Plaintiff claims he suffers; namely, the suffers from “an increasg@@ranoia and fear of police."dd would
the content ofhese statements provideudfiient factual basis to permit a jury to conclude that Plaintiff is or was
suffering from severe emotional dissss, particularly because there is no indication that Ms. Murray has any special
qualifications or training related to the diagnosis or ineat of psychologicadr emotional conditionsSee
Kazatsky 527 A.2d at 197 (“Given the advanced state of medical science, it issusmdsunnecessary to permit
recovery to be predicated on an inference based on the defendant’s ‘outrageouitimasgs&pert medical
confirmation that the plaintiff actually suffered the claimed distfesgo the extent Plaintiff relies on Ms. Murray’s
observation that Plaintiff himself “admits to depression,” a plaintd#a testimony does not qualify as competent
medcal evidenceSeeWilson v. Dewees977 F. Supp. 2d 449, 460 (E.D. Pa. 2013) (granting summary judgment to
defendant officers where there was no evidence in the record demonstratipigintiff had suffered emotional
distress other than the plaintifiscorroborated deposition testimony).

15 “District Courts are not required to search through the record for evidesapport a party’s assertion of
theexistence of a genuine issue of material fadicCann v. Kennedy Univ. Hosp., In&96 F. App’x 140, 1486
(3d Cir. 2014)seeFed. R. Civ. P. 56(c)(1)(A), (c)(3) &A'party asserting that a fact cannot be or is genuinely
disputed must support the assertion by . . . citing to particular partderiaten the record . . . ."femphasis
added) “Judges are not like pigs, hunting for truffles buried in brieBobmer v. Lewis541 F. App’x 186, 191 (3d
Cir. 2013) (quotindJnited States v. Dunke®27 F.2d 955, 956 (7th Cir. 1991)).
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Errington is entitled to summary judgment on Plaintiff’'s claim of intentional infliction of
emotional distress.

V. Plaintiff's 8§ 1983 Claims against Defendants City of Readingyilliam Heim, and
DamondKloc for Failing to Adequately Train or Supervise

In addition to Plaintiff's claims against Defendant Errington, Plaintiff asstasims
under 8§ 1983 against Defendant City of Reading, Defendant Heim, and Defendant Kloc in
connection with Defendant Errington’s use of haser, alleging that these Defendants failed to
adequatky train or supervise City of Reading police officers on the use of Tasers. For the
following reasons, these Defendants are entitled to summary judgmermiserctaims.

A. Defendant City of Readirg is entitled to Summary Judgment on Plaintiff's §1983
Claim.

Plaintiff claims that Defendari@ity of Readingshould be liable for failing to properly
train and supervise officers in the use of Tasers. When a municipality is chatty&ehwlity for
aconstitutional violation pursudito 8 1983, liability camttach to the municipalitgnly “where

the municipality itselttauses the constitutional violation at issue.” City of Canton, Ohio v.

Harris 489 U.S. 378, 385 (1989) (citing MonelIN.Y.C. Dep’t of Soc. Serv., 436 U.S. 658,

694-95 (1989)). Thus, the municipality cannot be held liable simply because it employs a
constitutional tortfeasor, which would amount to liability premised on the theorgmimdeat
superior.Seeid. Instead, there must lbg‘direct causal link between a municipal policy or
custom and the alleged constitutional deprivati@eéid.

In addition to challenges to the constitutionality of specific pgdior customs, a
municipality may also be subject to liability for a constitutional violation committed by an
employee if thatemployee has not been adequately trained and the constitutional wrong has

been caused by that failure to trai8€eid. at 387. However, not all inadequate police training
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gives rise to liability. “[T]he inadequacy of police training may servihadasis for § 1983
liability only where the failure to train amounts to deliberate indifferenceetaghts of persons
with whom the policeomeinto contact.”ld. at 388. Put ifferently, “only where a
municipality’s failure to train its employees in a relevant respect evidende$ilzerate
indifference’ to the rights of its inhabitants can such a shortcoming be prdpmutht of as a
city ‘policy or custom’ that is actionsdunder § 1983.1d. at 389. Thus, “[o]nly where a failure
to train reflects a ‘deliberate’ or ‘conscious’ choice by a municipaldypolicy’ as defined by
[the Court’s] prior cases—can a city be liable for such a failure under § 1883%&ealso

Connick v. Thompson, 131 S. Ct. 1350, 1359 (2011) (“A municipality’s culpability for a

deprivation of rights is at its most tenuous where a claim turns on a failure to(triging Okla.
City v. Tuttle 471 U.S. 808, 822-23 (1985))).

Themere observation, with the benefit of hindsight, that “an injury or accident could
have been avoided if an officer had had better or more training” is not suffitBeeid. at 391
(“Such a claim could be made about almost any encounter resulting in injury, yehdetrm
the adequacy of the program to enable officers to respond properly to the usual antgrecurri
situations with which they must deal.”). Rather, the “need for more or diffeagminiy” must be
“so obvious, and the inadequacy so likely to result in tbatron of constitutional rights, that
the policymakers of the city can reasonably be said to have been delibedifédyent to the
need.”Seeid. at 390. Thus, “[a] pattern of similar constitutional violations by untrained
employees is ‘ordinarily necessary’ to demonstrate deliberate iraifferfor the purposes of

failure to train.”"Connick, 131 S. Ct. at 1360 (citing Bd. of Cnty. Comm’rs v. Brown, 520 U.S.

16 Nor does the mere fact that a constitutional violation occurriéidesto show that a municipality was

deliberately indifferent to the need to train, for “adequately trainedenffioccasionally make mistakes; the fact that
they do says little about the training program or the legal basis for holdirgtyHiable.” SeeCity of Canton 489
U.S. at 391.
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397, 409 (1997)). But there is a “possibility that, ‘in a narrow range of circumstaageiern
of similar violations might not be necessary to show deliberate indifferedceat’1361
(quotingBrown, 520 U.S. at 409). In City of Canton, the Court suggested that a city’s decision to
arm its officers with firearms, in part to enable the offd® arrest fleeing felons, would present
a need for training “on the constitutional limitations on the use of deadly firae“can be said
to be ‘so obvious,’ that the failure to do so could properly be characterized as ‘deliberat
indifference’ to castitutional rights."See489 U.S. at 390 n.10. Thus, the Court has not
“foreclose[d] the possibility, however rare, that the unconstitutional consegueifeaing to
train could be so patently obvious that a city could be liable under 8§ 1983 without proof of a pre-
existing pattern of violationsSeeConnick, 131 S. Ct. at 1361.

The City of Reading argues that Plaintiff med produced any evidence from which a
jury could conclude that the City failed to adequately train its police offaethe usef
Tasers. The City observes that Defendant Errington was required to atieedlay training
session on the use of Tasers, which included “instructor discussion” and training actiuan
Taser device. Sdeeading Defs.” Reply Supp. Mot. Summ. J. 11, ECF No. 98. The City also
points to Defendant Erringttstestimony at his deposition that “he was given written materials
and upon completion of the training [he] had to take a test before receiving a certificat
completion,”as well asis testimonyhat he had read the police department’s pedion Taser
use.Seeid.

In response, Plaintiff appears to contend that the training programackesjuate,
pointing to Defendant Erringt&itestimonythat hereceivedonly one haltday of training on
TasersAs an initial matter, Plaintiff's contention is inaccuratdten asked whether the training

lasted for more than one-half of one day or less than one half of one day, Defendaorri
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stated, “I believe more than half a day.” &gengton Dep. 12:21-13:2. Regardless, the precise
duration of the training has little bearing on whether the training program wststgtonally
deficient, and Plaintiff cites to no evidence that would inform the factfindéregbroper length

of a Taser training program.

Plaintiff's primary contention is thahe training program failed to train officers “not to
target individuals who are in a position where a fall may cause substantial idagp1.’s Br.
Opp’n Reading Defs. Mot. Summ. J. 24. Plaintiff’'s sole support for this contention is the
testimony of Defendant Errington at his deposition that he “was not sure if requaed to
actually read or review the Department’s policies with regard to Taser use beteiving a
certificate of training, whether the Tasgaining manual was ever issued to him, or whether the
Police Department ever went over the material.” Bes Br. Opp’nReading Defs.” Mot. Summ.
J.24. However, this testimony does not address whether the training program included a
discussion of the risks associated with using a Taser on a person at risk ofdallimpne of
the partiehave produced any evidence regarding the content of the training program, other than
Defendant Errington’s testimony that the training program “consisted ofiatst discussion
and a hands on portion that involves using the Taser on tar§etReading Defs.” Reply Supp.
Mot. Summ. J. 10-11. Plaintiff's ability to succeed on this claim, therefore, vgl@s the ability
of a jury to infer—without any evidence of the training program’s contetitata training
program that lasted for more than half of one day failed to mention, at any poingktbéusing
a Taser on a person in an elevated position—a conclusion that would approach the point of
speculationPlaintiff bears the burden of producing evidence sufficient to support that
conclusion, and without a “sufficient showing on an essential element of [his] caseridant

is entitled to summary judgmer8eeCelotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986).
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Even if a jury could reach that conclusjétaintiff has not produced evidence sufficient
to showthat this failure washe cause obefendant Errington’s allegedly excessive use of force.
To succeed in holding municipality liable for failing to dequately train its employees, a
plaintiff must show not only that the municipality was deliberately indiffet@tite need for
training but also that “the deficiency in training actually caused” the comnstith harm See

City of Canton, 489 U.S. at 391; Thomas v. Cumberland Cnty., 749 F.3d 217, 226 (3d Cir. 2014)

(recognizing that “[c]ausation is a requirement for faltarérain liability that is separate from
deliberate indifference”)n other words, this Court must ask, “[w]ould the injury haverbe
avoided had the employee been trained under a program that was not deficient in thedidentif
respect?” Se€ity of Canton, 489 U.S. at 391.

The problem Plaintiff's failure to train claim encounters is the lack of‘tlailssal nexus”
between the purported deficiencies in the City’s Taser training programededdant

Errington’s alleged misuse of his TasgeeThomas 749 F.3d at 226 (quoting Colburn v. Upper

Darby Twp, 946 F.2d 1017, 1030 (3d Cir. 199I)he Readiry Defendants point out that,

regardless of whether the training progrgmecificallyinstructed Defendant Errington on the

risk of using a Taser on a person at risk of falling, Defendant Erringtonetgstiait he had read

the Reading Police Department’s Taser policies either “[d]uring the tgaominght after” the
training.SeeErrington Dep. 16:8-17. As the Court has already discussed, the City’s general
order on the use of “electronic control weapons” states that such weapons shall nbie(with t
words “shall not” set in bold, underlined text) be used “[w]hen the person is in a position where a

fall may causeubstantiainjury or deatl’ SeePl.’s Resp. Opp’n Reading Defs.” Mot. Summ. J.

Ex. J, at 3, ECF No. 92-13 (emphasis in original). Thus, even if the training program did not

mention thigparticularrisk, his review of the Taser policy would have communicated that risk to
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him. Plaintiff cites to no evidence to contest Defendant Erringtortisn@sy that he read the
policy. InsteadPlaintiff repededly contends in his opposition to the Reading Defendants’
Motion that Defendant Errington was aware that deploying his Taser against Ptainkff

result in serious bodily harree, e.g.Pl.’s Br. Opp’n Reading Defs.” Mot. Summ. J. 10 (“It is .
. . dear that Defendant Errington was aware that his actions would lead Mr. Mestiffér
serious bodily injury.”); Pl.’s Counter-Statement Undisputed Facts 10, ECF No. 92-3
(“Defendant Errington . . . was aware that tasering Mr. Martin could resultiausdxodily
harm.”).

Because Plaintiff has not cited to any evidence to dispute the Reading Defendant
contention that Defendant Errington had read the City of Reading’s Tassr giad therefore
was aware of the risk of harm that could result from using his Taser on a persEptiblesto a
dangerous fall, Plaintiff has failed to produce evidence sufficient to giveorssgenuine dispute
over the existence of a causal nexus between any deficiencies in the City’'s {padgragn and
the constitutioal harm of which Plaintiff complain§eeFed. R. Civ. P. 56(c)(1). Defendant
City of Reading is therefore entitled to summary judgment on Plaintiff's § 1888.c

B. DefendantsWilliam Heim and Damond Kloc are entitled to Summary Judgment on
Plaintiff's § 1983 Claims.

Plaintiff also claims that Defendant®ith and Kloc should be subjdatliability under
§ 1983 for failing to adequately train or supervise City of Reading policeerdfio connection
with their use of Tasers. As with § 1983 claims asserted against municipglifiegernment
officials may not be held liable for the unconstitutional conduct of their subordinatesaunde

theory of respondeat superioBantiago v. Warminster Twp., 128 (3d Cir. 2010) (quoting

Ashcroft v. Igbal, 556 U.S. 662, 676 (2009)). “In either case, a ‘person’ is not the ‘moving force

[behind] the constitutional violation’ of a subordinate . . . unless that ‘persshé&ther a natural
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one or a municipality—has exhibited deliberate indifference to the plight of therpéeprived.

Sample v. Diecks885 F.3d 1099, 1118 (3d Cir. 1989) (quotiity of Canton, 489 U.S. at 379)

(citing Lipsett v. Univ. of P.R., 864 F.2d 881, 902 (1st Cir. 1988)). There are generally two

different theories under which a supervisor may be held liable for the cansaldcts of a

subordinateSeeBarkes v. First Corr. Medinc., 766 F.3d 307, 316 (3d Cir. 2014), rev'd on

other grounds sub nom. Taylor v. Barkes, 135 S. Ct. 2042 (2015); A.M. ex rel. J.M.K. v. Luzerne

Cnty. Juvenile Det. Ctr., 372 F.3d 572, 586 (3d Cir. 2004).

The first relates to a supervisor’s role as a policymaker, and supportsyliatidre the
supervisor “with deliberate indifference to the consequences, establishethartained a
policy, practice or custom which directly caused [the] constitutionah li&eelLuzerne, 372

F.3d at 586 (alteration in original) (quoting Stoneking v. Bradford Area Sch. Dist.,. 382 20,

725 (3d Cir. 1989)). The second relates to situations where a supervisor had a cedaal pers
connection to a constitutional violatitwy “participat[ing] in violating the plaintiff's rights,
direct[ing] others to violate them, or, as the person in charge, ha[ving] knowledge of and

acquiesc[ing] in his subordinate’s violationS&eid. (citing Baker v. Monroe Twp., 50 F.3d

1186, 1190-91 (3d Cir. 1995)). Claims that a supervisor failed to train or supetvisest
Cantonclaims in the municipal liability sphereare also viable in the context of supervisory
liability, and “are generally considered a subcategory of policy oriped@biity.” Barkes 766

F.3d at 316-17 (citing Rosalie Berger Levinson, Who Will Supervise the Supervisors?

Establishing Liability for Failure to Train, Supervise, or Discipline Subordsat a Post-

Igbal/ConnickWorld, Harv. C.R.-C.L. L. Rev. 273, 280 (20})2)

As with municipal liability 8 1983 claims, a plaintiff mayevail on a supervisory

liability claim only if the plaintiff can establish a causal link between the allegedly defective
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supervision and the constitutional violati@eeid. at 317 (statingn the context of a
supervisory liability claim under the “policy or practice” theory of suseny liability, that a
plaintiff must prove that “the constitutional injury was caused by the failure to imptehee
supervisory practice or procedureSartiago 629 F.3d at 130 (stating, in the context of a claim
under the “participating or directing” theory of supervisory liability, tlaaplaintiff must
establish a causal connection between the supervisor’s direction and that violatroottoer
words, proximate causation”).

Plaintiff's claim against thesvo individual Defendants mirroRlaintiff's claim against
the City of Reading: Defendants Heim and Kloc failed to adequately traupengse City of
Reading police officers on the use of TaséPlaintiff has not suggested that either Defendant
Heim or Defendant Kloc directed or participated in Defendant Erringt@®f his Taser on
Plaintiff, meaning that Plaintiff's supervisory liability claims fall within the “polmypractice”
theory of liability. Plaintiff must, therefore, show that his “constitutionplry was caused by
the failure to implement” adequataining or supervisory practices, just as Plaintiff was required
to establish a casual nexus to link the City of Reading’s purported trainicgedefes to his
constitutional injurySeeBarkes 766 F.3d at 317. Awith Plaintiff's claimagainst the Qy of
Reading, even ithe training program omitted instructitmot to target individuals who are in a
position where a falinay cause substantial injurfthe deficiency in training that Plaintiff has
identified"®*—Plaintiff cites to no evidence to dispute Defendant Errington’s testimony that he

had read the Reading Police Department’s Taser policy, which contained thistf@enation.

1 In his opposition to the Reading Defendants’ Motion, Plaintiff doesistihduish his discussion of the

basis for Defendants Heim and Klotiability from his discussion of the basis for the City of Reading’slligtb
SeePl.’s Br. Opp’n Reading Defs.” Mot. Summ. J-22 (“Under these circumstances, a jury could find that
Defendants City of Reading, Reading Police Department, Chief Wiliaim, and Captain Damond Kloc should
have known of the risks using a Taser in these situations posed, butleléverately indifferent’ by failing to

properly train its officers about these risks.”). Thus, Plaintiffémk against each of these three Defendants appear
to be premised on the same theory of liability: a failure to train or sspesfficers on the use of Tasers.

18 SeePl.’s Br. Opp’'n Reading Defs.” Mot. Summ. J. 24.
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Accordingly, Plaintiff's supervisory liability claims fafior the same reason as Plaintiff's
municipal liability claim, and Defendants Heim and Kloc are entitled to summary judgine
VI.  The Reading Defendants and Defendaritlichael Pavelkoare entitled to Summary
Judgment on Plaintiff's § 1983 Claim that Defendants ViolatedPlaintiff's
Constitutional Right of Access to the Courts
Plaintiff asserts & 1983 claim against the Reading Defendants and Defendant Pavelko
founded on their denial to him of “adequate, effective, and meaningful access to thencourts i
violation of the Fourteenth Amendment, by interfering with Pigisability to recover damages
in a meritorious civil lawsuit?° SeePl.’s Br.Opp’n Reading Defs.’ Mot. Summ. J. 1forthe
following reasons, Plaintiff has failed to adduce evidence sufficient to ssstet a claim, and

the motions of the Reading Defendants and Defendant Pavelko for the entry of summary

judgment on this claim will therefore be granféd.

19 With respect to Defendant Kloc, Plaintiff's claim against him &didls because Plaintiff has not produced

any evidence to suggest that Defendant Kloc's role as a captain of the ReddimdBpartment-by contrast to
Defendant Heim’s role as the chief of polieeould make him “responsible for” or the “moving force [imel}” any
training deficiencies that led to Plaintiff's harBeeSample vDiecks 885 F.2d 1099, 11167 (3d Cir. 1989)
(quotingCity of Canton 489 U.S. at 379). Plaintiff makes no argument and points to no evideh&efhadant
Kloc had any responditty for knowing the contents of or shaping the City’s Taser training pmgaad without
some suggestion of “a specific supervisory practice or procedure #fanfdant Kloc] failed to employ,” liability
cannot attachSeeid. at 1118.

0 It is unclearfrom Plaintiff's arguments before the Court whether Plaintiff claimas ¢éach of the individual
Reading Defendants were directly involved in this purported violatidris constitutional right of access to the
courts, or whether Plaintiff's claims agaircertain of the Defendants, such as Defendant Heim as the chief of police
of the Reading Police Department, instead sound in supervisory liaBé#e.q., Pl.’s Br. Opp’n Mot. Summ. J.
20 (“Reading Police Department, by and through the actionsioér#fpresent on the West Shore Bypass at the
time of the incident, intentionally failed to interview key witressand preserve the scene of the incident.”).
Becausdahe Court concludes that Plaintiff has failed to produce sufficienese& from which gury could

conclude that any underlying constitutional violation occurred, thet@eed not determine whether Plaintiff is
also attempting to assert liability against certain of the individual Defénda the City by virtue of their roles as
policymalers or supervisor§eeMcCann v. Borough of Magnoli®81 F. App'x 125, 126 (3d Cir. 2014) (per
curiam) (citing Williams v. W. Cheste891 F.2d 458, 467 (3d Cir. 1989)) (“Because no claim against the police
officer survives, and because he does notaltbgir direct involvement, [plaintiff's] cannot maintain claims against
the Borough, its Mayor, and the Chief of PoliceGyavely v. Speranz219 F. App’'x 213, 216 (3d Cir. 2007) (per
curiam) (“Because there was no underlying Constitutional violatthenclaims of conspiracy and failure to train
also fail.”)

A As an initial matter, Defendant Pavelko questions the proceduraigtsopf this claim, arguing that
Plaintiff is asserting this claim for the first time in his opposition to thegemotims for summary judgment, and
that Plaintiff's Amended Complaint therefore failed to give DefendamelRo fair notice of this claingeeDef.
Pavelko’s Reply Supp. Mot. Summ. J. 1, ECF No. 96. The Reading Defeagae&r to concur in Defendant
Pavelko’'sassessmengeeReading Defs.” Reply 10.
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The Supreme Court has recognized two theories under which a claim founded on a denial

of access to the court may procéé&eeChristopher v. Harbury, 536 U.S. 403, 412-13 (2002).

The firsttheoryembraces “claims that systemic official action frustrates a plaintiff or plaintiff
class in preparing and filing suits at the present tirffe€id. at 413.

In cases of this sort, the essence of theesg claim is that official action is
presently denying an opportunity to litigate for a claim of potential plainfifig.
opportunity has not been lost for all time, however, but only in the short term; the
object of the deniabf-access suit, and thesjification for recognizing that claim,

is to place the plaintiff in a position to pursue a separate claim for relief loace t
frustratng condition has been removed.

Defendant Pavelko’s objection does not appear to be without someBagligrin this case’s history,
Plaintiff had to confront Defendant Pavelko’s motion to dismiss thisatei the grounds that it failed ttate a
claim upon which relief could be grant&fkeeMichael Pavelko’s MotDismiss, ECF No. 31. Rather than arguing
that he was entitled to relief for being denied meaningful access toutis, daintiff argued instead that “[t]he
Eastern District of Ennsylvania has made clear that there is ‘a due process right to a fairSeaPl.’s Mem.

Opp’n Def. Pavelko’s Mot. Dismiss 5, ECF No. 36 (quotBtgpp v. MangoldNo. CIV. A. 942108, 1998 WL
309921, at *7 (E.D. Pa. June 10, 1998)). Thus, Plaiciiffned, “there [could] be no doubt that Plaintiff has stated a
cognizable claim under [§ 1983]" because Defendant Pavelko, “[b]y intimifaitnesses, destroying evidence,

and concealing facts surrounding Defendant’s unlawful actionsgiBiaintiff's arrest . . . has clearly violated
Plaintiff’s rights to a fair trial."Seeid. at 8. Plaintiff concluded by urging that Defendant Pavelko’s alleged
misdeeds would “undoubtedly have a significant effect on Plaintiff'smpapcriminal trial, inasmuch aek
witnesses were threatened and intimidatédl.at 9.

Plaintiff’'s current characterization of his claim bears little resencelan these earlier arguments, and calls
into question Plaintiff’'s candor in his present assertion thaféndants have madee incorrect assumption that
Plaintiff's claims under Section 1983 arise out of sa@malenge to his criminal conviction and sentence. This is not
the case, and there has been no pleading or related testimony or other evidergestdlsatghese weRaintiff's
claims.”SeePl.’s Br. Opp’n Reading Defs.” Mot. Summ. J. 17.

But, as Plaintiff observes, his statement of this claim in his Ame@deaplaint was sufficiently broad
(and, this Court observes, sufficiently short on specifics withertgp tte legal theory upon which he was
purporting to rely) to be read as capable of embracing his current characteifdlis claimSeeAm. Compl.

96 (describing the legal basis for his claim as a violation of his “cleddbleshed and welettled rights to
personal liberty under the Fourteenth Amendment to the United Statst@iion.”). Additionally, in the Court’s
disposition of the Reading Defendants’ and Defendant Paveksp®&ctive motions to dismiss Plaintiff's claims,
the Court explicitlydeclined to dismiss Plaintiff's claims under the reasoningeuk v. Humphrey512 U.S. 477
(1994), which forbids a plaintiff from attempting to “impugn(] the validibf’an underlying criminal conviction by
way of a § 1983 claim “unless the convictioes [first] been reversed on direct appeal or impaired by collateral
proceedings.SeeMartin, 2013 WL 5429358, at *12 n.62 (quotifles v. Davis 427 F.3d 197, 209 (3d Cir.
2005)). The Court reasoned that “it is not clear, at this stage of théditigdnat plaintiff's claims would impugn
the validity of his plea and sentence in the underlying criminal proceedggid. Because both Plaintiff's
Amended Complaint and the Court’s eartipinion in this matter allot Plaintiff the room to articulate ¢laim as

he now does, the Court will proceed to evaluate the meriteecfaim.

= The Court acknowledged that the constitutional locus for denial of accesarts claims is “unsettled,”
having been attributed variously to the Privileges and Immunities Cladséiaé 1V, the Petition Clause of the
First Amendment, the Due Proceda@e of the Fifth Amendment, and both the Equal Protection and Due$roces
Clauses of the Fourteenth Amendm&eeHarbury 536 U.S. at 415 n.12. Plaintiff's identification of his “rights to
personal liberty under the Fourteenth Amendment” as the agimiil source for his claingeeAm. Compl. T 96,
while more likely intended as a reference to Plaintiff’s thepending criminal prosecution, is thus approximately
within the constitutional boundary of these claims.
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Id. The second theory embraces denial of access claimught “not in aid of a class efiits yet
to be litigated, but of specific cases that cannot now be tried (or tried with allahatgédence),
no matter what official action may be in the future.’at 413-14. The Court observétht
claims in this second category include claimg gmvernmental officials “may allegedly have
caused the loss or inadequate settlement of a meritorious case, . . . the loss of anitypport
sue, . . . or the loss of an opportunity to seek some particular order of @éeid. (internal
citationsomitted). Thus, these claims “do not look forward to a class of future litigation, but
backward to a time when specific litigation ended poorly, or could not have commenced, or
could have produced a remedy subsequently unobtain&hl&€The ultimate objet of these
sorts of access claims, then, is not the judgment in a further lawsuit, but simjigrghreent in
the access claim itself, in providing relief obtainable in no other suit in the .fuldire

But regardless of the particular theory upon whaathenial of access claim relies, “the
ultimate justification for recognizing each kind of claim is the same. Whethercassadaim
turns on a litigating opportunity yet to be gained or an opportunity alreadyHestery point of
recognizing any accestaim is to provide some effective vindication for a separate and distinct
right to seekudicial relief for some wrong.ld. at 414-15.

It is here that Plaintiff’'s claim fails, for Plaintiff has failed to point to any “litigating
opportunity yet to be gained or any opportunity already lost” that would supply aupasis
which to concludéhatPlaintiff has been denied access to the cotitts.factual basis of
Plaintiff's claim rests on his critique of the investigation conducted in connegtibrthe eents
that occurred on the West Shore Bypass. Plaintiff claims that the “Readiog Pepartment,
by and through the actions of the officers present on the West Shore Bypassvat tifahie

incident, intentionallyailed to interview key witnesses apteserve the scene of the accident”
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and “intentionally failed to keep a proper crime scene log detailing the y§siaf of
witnesses.” SePl.’s Br.Opp’n 18. Plaintiff also claims that a diagram of the scene created by
the Pennsylvania State Police in connection with the Reading Police Departméainadn
intentional inaccuracies and/or misrepresentatiddséid. at 1819.

But, as Defendant Pavelko observes, “[g]itlest [Plaintiff] is currently litigating his
excessive force claim,” Plaintiff fails to explain how these alleged exampiascbnduct on
the part of either Defendant Pavelko or any of the individual Reading Defendants veorked t
deny Plaintiff access tihe courtsSeeDef. Pavelko'sReply 2.Plaintiff's claim doesot fall
within the first category of denial of access claims articulated bi#neuryCourt, for there is
no “frustrating condition” that this Court must remove to en&tdentiff to proced with his
underlying constitutional and state law clairhoseclaims are already before the Codee
Harbury, 536 U.S. at 413gting examples of impediments that have hampered access to the
courts, such as the failure to provide a prison law liboathe imposition of filing fees that
prevent indigent plaintiffs from commencing actions). Thus, there is no need for anrondler f
this Court to “open the courthouse door for [Plaintiff's] desired litigati@eé&id.

Plaintiff's claim is closer to homia the second Harbugategory The Court of Appeals
for the Third Circuit has recognized that “[c]over-ups that prevent a person vehoeen

wronged from vindicating his rights violate the right of access to the cobgkate of Smith v.

Marasco 318 F.3d 497, 511 (3d Cir. 2003) (citations omitted).

[I]f state officials wrongfully and intentionally conceal information crucial to a
persons ability to obtain redress through the courts, and do so for the purpose of
frustrating that right, and thatoncealment and the delay engendered by it
substantidy reduce the likelihood of one’s obtaining the relief to which one is
otherwise entitled, they may have committed a constitutional violation
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Id. (quotingSwekel v. City of River Rouge, 119 F.3d 128326263 (6th Cir. 1997))A cover

up is what Plaintiff alleges here:

The evidence shows that Defendants were aware that Defendant Errington

employed an excessive use of force and, in an effort to protect Defendant

Errington as well as the Reading Police Department from potential civil liability,

the Reading Police Department Officer at the scene of the incident, along with

[Defendant Pavelko] engaged in an orchestrated agvesf the events of April

19, 2012.

SeePl.’s Br. Opp’'nl5.

Plaintiff's argument attempts trackthe first two elements articulated by td@rasco
court, butPlaintiff does not explain, or point to facts that tend to show, thatllibged
concealment of information on the part of any Defendant oresujlting delay “substantially
reducel[d] the likelihood of [Plaintiff] obtaining the relief to which [he] is otfise entitled.”
SeeMarasc 318 F.3d at 511 (quotirsweke] 119 F.3d at 1262-63).

Plaintiff does not allege that the conduct of either Defendant Pavelko or thedreadi

Defendants prevented the prompt commencement of this action, which Plairdiff file

approximately two months after the et®giving rise to his claim&eeNaluan v.Purfield No.

05-6186, 2006 WL 3208771, at *4 (E.D. Pa. Nov. 2, 2006) (“[Plaintiff] has not shown that his
right to access the courts has been made ineffective or meaningless by the bieteymg suit
caused by defendants’ conduct. In fact, [plaintiff] was able to file sthimliess than two

months from the night of his apprehension.f);Ryland v. Shapiro, 708 F.2d 967, 974-95 (5th

Cir. 1983) (suggesting that a viable denial of access claim may exist wihedefedants
successfully covered up [the plaintiffs’ daughter’s] murder for a perioceeérlmonths,” which
“prevented [the plaintiffs] from discovering that their daughter had been mdidareé delayed

their ability tobring a wrongful death action).
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Instead, Plaintiff was “able to bring this action drtus far, has been able ‘tpresent
substatial evidence of central importance to [his] cagSe&Marascg 318 F.3d at 512. Thus,
there appears to be no basis to conclude that “the [D]efendants’ efforts estremtpd
[Plaintiff] from filing suit or rendered [his] access to the courts ineffeatr meaningless.” See

id.; see als@ooper v. City of Chester, No. 11-5381, 2011 WL 6046934, at *6-7 (E.D. Pa. Dec.

5, 2011) (dismissing a denial of access claim based on allegations that police otheared up
an unjustified use of deadly force agaiti& plaintiffbecause the plaintiff was “able to identify
the defendants and develop the facts of [his] claim in a timely Complaint” anavkistla
provided him with “a forum to seek redress for Defendants’ excessive use o);fdtakian
2006 WL 3208771, at *3-(rejecting a denial of access claim based on allegations that police
officers covered up their mistaken use of force on plaintiff, where plaitiéfied that the
officers “provided four different versions of the events, . . . refraired filling out requisite
forms for arrest and use of force,” and “inexplicably failed to acquire the aachaddress of
the eyewitness to . . . shootings” that the officers had rkestdy attributed to plaintiff).

The shortcomings Plaintiff has identified in the investigation into Defendaingkm’s
use of brce may, to the extent a jury so determines, be relevant to the merits vffBlain
underlying claims or provide Plaintiff with grounds to impeach evidence thanhDabs may
proffer in their @&fense SeeNaluan 2006 WL 3208771, at *4 (“[Plaintiff] can impeach
defendants with their failure to acquire the name and address of the suppos@nes®to the
shooting who allegedly identified [plaintiff] as the shooter. [Plaintiff] dao anpeaclihe
credibility of [a defendant officer] with her multiple accounts of the night intepres . .

Indeed, | am sure that defendants’ alleged deficiencies in their investigatiahe claim of

‘cover-up’ which they entail will be used quite effectivdly plaintiff’'s counsel at trial in
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support of his other claini¥. However, thesshortcomings do not show that Plaintiff is in need
of relief from this Court, independent from his underlying claims, to “provide sff@etive
vindication” for his right ® seekrelief on the basis of those claing&eHarbury, 536 U.S. at
414-15 (“There is, after all, no point in spending time and money to establish the facts
constituting denial of access when a plaintiff would end up just as wellteffléating a
simpler case without the deniaf-access element.”).

Here, Plaintiff's “very presence before this court at this stagse trial is imminent—
demonstrates that he has been able to develdpdtsein this case effectively” andalhimself
of this forum in hisattempt to vindicate his rightSeeNaluan 2006 WL 3208771, at *4.
Accordingly, the Court concludes that Plaintiff has not been denied the constitutional right of
access to the courts, asdmmary judgmens therefore warranted for the Reading Delamts

and Defendant Pavelko dimis claim.

VII. The Reading Defendants are entitled to Summary Judgment on Plaintiff's Tor
Claims.
A. Defamation and False Light Invasion of Privacy

Plaintiff claims that the Reading Defendants are responsible for false sttgeme
contained in two articlegublished in the Reading Eagle; namédby,statemert in those articles
that Plaintiff“jumped off” the West Shore Bypass, which Plaintiff argugsés the false
impression that [he] was suicidaBeePl.’s Br. Opp’n Reading Defs.” Mot. Summ. J. 29-30.
Plaintiff attributes the source of these statements to the Reading Defemtthargues that they
are each liable for thiorts of defamation and false light invasion of privacy.

The tort of defamation is concerned with conduct “detracting from a perspntatien,
or injuring a person’s character, fame, or reputation, by false and malitieimients.” Joseph

v. Scranton Times L.P., 2008 PA Super 217, 24 (citing Zartman v. Lehigh Cnty. Humane
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Soc'y, 482 A.2d 266, 268 (Pa. Super. Ct. 1984)). In Pennsylvania, the tort requires the proof of
the following five basic elementgt) the defamatory character of the communicati@njté
publication bythe defendani3) its application to the plaintiff4) the understanding by the
recipient of its defamatory meanin@, the understanding by the recipient of it as intended to be

applied to the plaintiffSeeTucker v. Fischbein, 237 F.3d 275, 281 (3d Cir. 2001) (citing 42 Pa.

Cons. Stat. Ann. § 8343(a) (West 1998)).

The tort of “false light invasion of privacy,” one of four separate togsdhan arise from
an invasion of privacy, “imposes liability on a person who publishes material that isue, is
highly offensive to a reasonable person, and is publicized with knowledge or in reckless

disregard of its falsity.” Graboff v. Colleran Firm, 744 F.3d 128, 136 (3d Cir. 2014) (quoting

Larsen v. Phila. Newspapers, Inc., 543 A.2d 1181, 1188 (Pa. 198&)ort “is closely allied

to the law of defamation,” leadirtg the application of some of the same principles across both

torts.SeeWeinstein v. Bullick 827 F. Supp. 1193, 1202 (E.D. Pa. 1993) (quoting Fogel v.

Forbes, InG.500 F. Supp. 1081, 1088 (E.D. Pa. 19863¢ alsdsraboff, 744 F.3d at 137

(observing, with regard to the question of falsity, that “Pennsylvania inferioisaoamsistently
apply the same analysis to both types of claims when the causes of action are lhaseshime

set ofunderlying facts” (citind<rajewski v. Gusoff, 53 A.3d 793, 809 (Pa. Super. Ct. 2012))).

Here, both Plaintiff's defamation claims and Plaintiff’s false light claims fail fer th
same reasons. With respect to Plaintiff's assertion of these claims agamstd&efCity of
Reading Plaintiff's claims are baed by the immunity conferred ahe Gty of Reading by
Pennsylvania’s Political Subdivision Tort Claims ASeePa. Cons. Stat. 8 8541. Under the Act,

local agencies such as the City of Reaffirage “generally not liable ‘for any damages on

s SeeMaloney v. City ofReading No. Civ.A. 045318, 2006 WL 305440, at *5 (E.D. Pa. Feb. 8, 2006)
(“The City of Reading is a municipality of the Commonwealth of Pemasyh and as such the City and its
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account of any injury to a person or property cduseany act of the local agency or an
employee thereof,” subject to eight exceptions enumerated in the A®RaS€ens. Stat. §

8541(b);_Spiker v. Whittaker, 553 F. App’x 275, 281 n.6 (3d Cir. 2014); Jewell v. Ridley Twp.,

497 F. App’x 182, 186-87 (3d Cir. 2012). Neither the tort of defamation nor the tort of false light
invasion of privacy fall within those enumerated exceptiarisch means that Defendadity of

Reading is entitled to summary judgment on these claiakémowicz v. City of PhilaNo. 07-

3327, 2008 WL 383329, at *2 (E.D. Pa. Feb. 12, 20QRImp v. Nazareth Area Sch. Distt25
F. Supp. 2d 622, 637 (E.D. Pa. 2006) (concluding that defendant school district, as a local
agency under the Act, was entitled to immunity on plaintiff's fltgg invasion of privacy

claim); Satterfield v. Borough of Schuylkilaven 12 F. Supp. 2d 423, 442 (E.D. Pa. 1998)

(“Under Pennsylvania law, a local agency, such as the Defendant Borough uisarfrom
causes of action sounding in defamation.” (citing 42 Pa. Cons. Stat. 88 354Retula v.
Mellody, 631 A.2d 762, 765 (Pa. Commw. Ct. 1993) (“[A]n action in defamation falls within
none of the eight enumerated exceptions to local agency immunity set forthiomSect
8542(b) ... .").

The individual Rading Defendants are also entitled to summary judgment on these
claims.For them Plaintiff's tort claims fail because Plaintiff hast producedufficient

evidencefor a jury to conclude that any one of themas the source for the articl&sThe only

employees are entitled to governmental immunityg€e als@oriav. Bowers No. 064384, 2007 WL 2726338, at
*5 (E.D. Pa. Sept. 17, 200@Qurry v. Huyetf No. CIV.A. 936649, 1994 WL 111357, at *2 (E.D. Pa. Mar. 30,

1994).
24

Employees of the City of Reading do not possess the same degree oftyraauhe City itself. While
employees sire the same basis of immunity as the City, an employee “may be strippgednofmiunity when he
engages in conduct that is found to constitute ‘a crime, actual fraudifat misconduct.” Maloney v. City of

Reading No. Civ.A 045318, 2006 WL 305440, at *5 (E.D. Pa. Feb. 8, 2006) (quoting 42 Pa. Cons. Stat. § 8550).
Intentional torts fall within that category of miscondwggeid., which include the torts of defamation and false light
invasion of privacySeeAltieri v. Pa. Statdolice No. Civ.A.98CV-5495, 2000 WL 427272, at *20 (E.D. Pa. Apr.
20, 2000) (refusing to dismiss a defamation claim against municigabgees on the basis of sovereign immunity);
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evidence Plaintiff cites to support his claim thatsearticular Reading Defendamsovided
false information to the Reading Eagle for publicabogthe articles themselves, whiohake
reference to various sources of informatilonthe first articleitled “Police Identify Man Who
Crashed, Jumped Off Bypass Bridge,” dated April 20, 2012yther’'s sourcesnclude“a
hospital spokeswoman,” “[s]ources,” and “TroopefeePI.’s Br. Opp’'n ReadingDefs.” Mot.
Summ. J. Ex. U, at 2, ECF No. 92-24 the second articlayritten by Jason A. Kahl arehtitled
“Stun Gun Was Used on Bypass Jumper, Police’8ayed Apil 21, 2012, Mr. Kahl's sources
included the [s]tate police,” “[ijnvestigators,” “a hospital spokeswoman,” “Trooper Michael
Pavelko"—one of the Defendants to this actfera “state police press release, and “city
officers” Seeid. at 4.The various references to “troopers” and Pennsylvania State Police
sources comport with the Reading Defendants’ assertion that the ReadingdJ@plcament
referred all media requests to the Pennsylvania State PolicRe&dang Defs.” Br. 26The
latter reference to “city officersythich appears to be the only reference in eiéinicle that
specificallyrefersto officers of the Reading Police Departmedéntifies the “city officers” as
the source for onlg specific piece of information: that a police officer had usédszr on
Plaintiff prior to his fall from the West Shore Byp&Ss.

But even if a jury could conclude that City of Reading police afiaéso provided the

Reading Eagle with the information that Plaintiff had “jumpegerhaps by inferring that such

Yakowiczv. McDermott 548 A.2d 1330, 1334 n.5 (Pa. Commw. Ct. 1988) (citiiatia v. Monchak 543 A.2d 184
(Pa. Commw. Ct. 1988)).

® Given that Defendant Pavelko is the only source identified by name, he wenldebe Plaintiff's likely
suspect, but the Court dismissed the defamation and false light invagiovaay claims against him pursuant to
the doctrine of sovereign immunit8eesupranote5. Thus, Plaintiff was left to assert these claims against the
Reading Defendants.

% Therelevant passage of the article states, “The [state police] release goes om&b aaupplemental
public information release was expected but makes no mention of gustudowever, according to city officers, a
city policeman shot Martin with a stigun at some point prior to his jump from the bridge. The officers spoke on
the condition that their names would not be used because state police haw/éakbe investigation at the request
of West Reading Police3eePl.’s Br. Opp’'n Reading Defs.” bt. Summ. J. Ex. U, at 4.
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officerswerethe unidentified “sourcedd which the first article alludesa jury could not

conclude that any of the three particlRading Defendantzresently before the Coustere

those source3 hearticlesprovide evidentiary support for the contention that some City of
Reading police officers provided somméormationto the Reading Eagle, but, standing alone,
theyprovide no basis to conclude that Defendant Errington, Defendant Heim, or Defendant Kloc

was one of those officers.

In Cooper v. City of Chester, the plaintiff, who alleged that two City of Cheffieers
used excessive force to effect his arrest, also claimedchthafficers placed him in a false light
by telling a newspaper “that he was wanted for crimes that had already bemselisat [his]
preliminary hearing.” 2013 WL 925067, at *4 (E.D. Pa. Mar. 11, 2013). The only evidence the
plaintiff produced to link th two officers to the allegedly false newspaper article was “a hearsay
statement by [his] own attorney” that “an unidentified employee of the papenfas never
deposed) told him that the paper received crime information from the Chester’gdlidhe
court granted the defendant officers’ motion for summary judgment, conclindinge]ven if
we could consider this hearsay statement, it falls short of the evidenceargtexreate a
factual dispute that Defendants were the ones who gave Plaimiéffenation to the

newspaper.1d. (citing Porter v. Joy Realty, Inc., 872 A.2d 846, 849 (Pa. Super. Ct. 2005)).

The same conclusion is warranted here. Plaih&éff failed to provide sufficient evidence
from which a jury could conclude that any of theethindividual Reading Defendants that are

before the Counvere the Reading Eagle’s souréé3he individual Reading Defendants are

2 Similar to the problem of identifying the thief of Justice Scalia’s jadmfgla jury may be able to

conclude that the possibility that one of these Defendants was the ssasdikelyas the possibility that any other
City of Reading police officer was the source, but a jury would not be abtmétude that it isnore likelythan not
that blame lies with one of these Defendants rather than with any dilcer.&@eeTellabs, Inc. v. Makor Issues &
Rights, Ltd, 551 U.S308, 329 (2007) (Scalia, J., dissenting).
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therefore entitled to summary judgmenmnt Plaintiff's claims of defamation and false light
invasion of privacy”®
B. Intenti onal Infliction of Emotional Distress

Plaintiff also asserts a claim of intentional infliction of emotional distress agsioktof
theReading Defendants, claiming that the Reading Defendants, by “engag[ag]
orchestrated conspiracy with one another to deprive Plaintiff of his constitlitipnatiected
right to bring a civil action under Section 1983 against Defendants Brian Errinfggo@ity of
Reading, and the Reading Police Department for excessive use ¢f ¢éancged Plaintiff to
suffer s@ere emotional distresSeePl.’s Br. Opp’nReading Defs.” Mot. Summ. J. 28. But, as
the Court observed in connection with Plaintiff's attempt to assert this tort clainstagain
Defendant Errington for his allegedly excessive use of force, Plaiagfhy directed the Court

to competent medical evidence from which a jusyld conclude that he hasffered from

s To the extent Plaintiff's claims against Defendant Heim, the Chief lafePof the Reading Police

Department, are predicated not on Defendant Heim’s personal involveanaamt tortious conduct but on the tingo
that he is liable, under the doctrine of respondeat superior, for the sacbaduct of any City of Reading police
officers, those claims would be barred by at least one, and possibly mwne® of immunity. First, the Political
Subdivision Tort @Gims Act confers immunity on employees of local agencies, except Wwaemtployee engages
in conduct that constitutes a crime, actual fraud, actual malice, orlwiigonduct or that involves certain
negligent acts enumerated in the A&¢e4?2 Pa. Cas. Stat. 8550;supranote24. While Defendant Heim would
therefore not be entitled to immunity under the Act if he directly eedjagthe tortious conduct Plaintiff alleges,
liability by virtue of the doctrine of respondeat superior does notitates‘willful misconduct” capable of
stripping his immunitySeeReiff v. Marks No. 08CV-05963, 2009 WL 2058589, at *4 (E.D. Pa. July 15, 2009)
(dismissing intentioal tort claims asserted under the theory of respondeat superior agaitis¢ @ipief on the basis
of the police chief's immunity under the Political Subdivision Tort Claimg.Ac

Second, as the chief of police of the Reading Police Department, Defétedanimay also be entitled to
immunity as a high public official under Pennsylvania |®&eHeller v.Fulare 454 F.3d 174, 1778 (3d Cir.
2006) (citing_Lindner v. Mollan677 A.2d 1194 (Pa. 1996}is claim to that immunity would likely depend,
however, upon “the nature of his duties, the importance of his officeparticularly whether or not he has palicy
making functions.'SeeWebbv. Bristol Borough No. 117834, 2012 WL 3024761, at *3 (E.D. Pa. July 24, 2012)
(determining that discovery was necessary to determine whether a policeaheftitled to immunity as a high
public official); Mariano v. Borough of Dickso@ity, 40 F. Supp. 3d 411, 420 (M.D. Pa. 2014) (denying immunity
to a police chief where the record did not indicate that he had sufficikey4making authority to qualify as a high
public official); see alscAmmlung v. City of Chestes3 Pa. D. & C.2d 168, 172 (Pa. Ct. C.P. 1971) (“The posts of
mayor and chief of police fall into the class of ‘high public officials.” Blaéure of their duties and the importance
of their offices are obvious, and each makes policy.”).
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severe emotional distress. Therefore, the Reading Defendaeischentitled to summary
judgment on this claim.
VII'l. Plaintiff is not entitled to Partial Summary Judgment.

Plaintiff seeks thentry of partial summary judgment for the purpose of precluding
Defendants “from denying, at the time of trial, that Plaintiff suffered the mj{s&] and
underwent the surgeries, as enumerated” imifgé Motion and in Plaintiff's Statement of
Undisputed Facts that Plaintiff filed with his MotidgeePl.’s Br. Supp. Mot. Partial Summ. J.
9, ECF No. 86t. Specifically,

Plaintiff is not, in this instanatotion, attempting to preclude Defendants from

making any arguments with regard to damages at trial or attempting to assert that

Defendants should be precluded from offering expert testimony on the impact that

those injures [sic] will have on Plaintiff going forward. In contrast, Afairg

simply seking to preclude Defendants from arguing that . . . Plaintiff suffeeed th

enumerated injuries, and underwent the resulting surgeries, as a result df the fa

on April 12, 2012.

Id. As the Reading Defendants observe, “it would seem that such itemsw@@noperly
addressed in a stipulation between counS&igther than through the mechanism of summary
judgment.SeeFed. R. Civ. P. 56(a) (“A party may move for summary judgment, identifying

each_clainor defense-er the part of each claior defense-on which summary judgment is

sought.”) (emphasis added); SEC v. Thrasher, 152 F. Supp. 2d 291, 297 (S.D.N.Y. 2001)

(observing that Rule 56, which permits the Court to resolve certain factual digfftetepassing
on, and declining to grant, a request for slanmudgment;does not allow a party to bring a

motion for a mere factual adjudicatio(fuoting Capitol Records v. Progress Record Distrib.,

106 F.R.D. 25, 30 (N.D. lIl. 1985))).
Plaintiff himselfacknowledges that granting this request would not allexthe need to

resolve factual questions regarding the impact of these injuries or Plaiddéfhages at the time

2 SeeReading Defs.’ Respp’n Pl.’s Mot. Partial Summ. J. 3, ECF No.-23
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of trial, which suggests that even if Plaintiff has properly invoked the mechansumaofary
judgment, this is an appropriate occasiontlti@ Court to exercise its discretion to deny that
request. “It is settled that summary judgment may be granted wherestinergenuine issue of
material fact presented. It is further settled that the trial court may exisaigcretion in
denying summary judgment where a part of an action may be ripe for sumngmejidout it

is intertwined with another claim that must be trigseeTaylor v. Rederi A/S Volo, 374 F.2d

545, 549 (3d Cir. 1967) (citing 6 James Wm. Moore eMagre’s Federal Prac#cy 56.15(8),

at 2440-41 (2d ed. 1965)).

Therefore Plaintiff's Motion for Partial Summary Judgment is denied.
IX.  Conclusion

For the foregoing reasons, the Court grants the Reading Defendants’ Motion for
Summary Judgment in part, grants Defendant Pavelko’s Motion for Summary Judgment, and
denies Plaintiff’'s Motion for Partial Summary Judgmepecifically,judgment on all claims is
entered in favor of Defendants Michael Pavelko, City of Reading, Readirng Pa@partment,
William Heim, and Damond Klod¥ith respect to Defendant Errington, judgment is entered in
favor of Defendant Errington on all claims, with the exception oP(aintiff's claim, pursuant
to 8 1983allegingthat Defendant Errington, in his individual capacity, usedxcessiveevel
of force in violation of the Fourth Amendmeatd(2) Plaintiff's tort claims of assault and

battery.An appropriate order follows.
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BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR.
United States District Judge



