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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

AURELLIO BONILLA,
Plaintiff,

V. : No. 5:14:v-05212

CITY OF ALLENTOWN; CITY OF
ALLENTOWN POLICE PENSION FUND
ASSOCIATION;ED PAWLOSKI;
JUILO GURIDY; RAY O'CONNELL;
JOE DAVIS; JEANETTE EICHENWALD;
DARYL L. HENDRICKS; CYNTHIA MOTA; :
PETER SCHWEYER; GARRET STRATHEAM; :
MARY ELLEN KOVAL; LOUIS COLLINS;
IBOLYA BALOG; JAMES GRESS;
RYAN KOONS:; JEFF GLAZIER;
MICHAEL WILLIAMS; and
EDUARDO EICHENWALD,

Defendand.

OPINION
City Defendants’ Motion to Dismiss, ECF No. 5 -Granted in Part
PensionBoard Defendants’Motion to Dismiss, ECF No. 6 -Granted in Part
Pension Board fendants’ SupplementaMotion to Dismiss, ECF No. 28 Granted
City Defendants’Motion for Summary Judgment, ECF No. 50 -Granted in Part
Bonilla’s Motion for Partial Summary Judgment, ECF No. 51 -Denied
City Defendants’ Motions in Limine, ECF Nos. 53-54 — Dismissed as Moot

Joseph F. Leeson, Jr. February 13, 2019
United States District Judge

l. INTRODUCTION

Plaintiff Aurelio Bonilla,aformerpolice officer with the City of Allentowrsettled an
employmendiscrimination lawsuit against the City in 2013. Whether Bonilla would receive a
disability pension was discussed during the settlement negotiations. Sint@é¢haheCity of
Allentown Police’s Pension Fund AssociatiPensian Board”or “Board”) denied Bonilla’s

application for a disability pensiorBonilla thereafter initiated thabovecaptioned actiofor
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damages, equitable relief, and declaratory relidter the instant action was filed, however, the
state court reveesl and remanded the pension denial tdBib&rd where proceedings are
ongoing. At issue here are the City Defendahigfotion to Dismiss, ECF No. 5; the Pension
BoardDefendants’ Motions to Dismiss, ECF Nos. 6 and 28; the City Defendants’ Motion for
Summary Judgment, ECF No. 50; Bonilla’s Motion for Partial Summary Judgment, &CGH;N
and the City Defendants Motions in Limine, ECF Nos. 5345dr. the reasons set forth below,
summary judgment is entered in favor of the City as to Bonilla’s breacmtrcoclaim, andll
otherclaims are dismissed
. FACTUAL AND PROCEDURAL HISTORY 3

Bonillawas hired by th€ity of Allentownas a police officer in July 2008. City SUD |

1, ECF No. 50-7. On November 20, 2012, Bonilla filed a Complaint in thisi€ alleging that

! The “City Defendants” include the City of Allentown, Ed Pawlowski, Julio Guiily
O’Connell, Joe Davis, Jeanette Eichenwald, Daryl Hendricks, Cynthia Mota, and Pete
Schweyer.
2 The “Pension Board Defendants” include the City of Allentown Police’s Pension Fund
Association, Garret Stratheam, Mary Ellen Koval, Louis Collins, IbBgleg, James Gress,
Ryan Koons, Jeff Glazier, Michael Williams, and Eduardo Eichenwald.
3 To the extent that the procedural history of the case may be relevant to dispafditie
motions, the relevant history is included herein.
4 Where only one party’s statement of material facts (“SUF") is catié@arties have
admitted the factCompare City’s SUF, ECF No. 50-7with Pl.’s Resp. City’s SUF, ECF No.
62-1,with Pl.’'s SUF, ECF No. 63yith Board’s Resp. Pl.’'s SUF, ECF No. mth City’s Resp.
Pl.’s SUF, ECF No. 73 As to some of these facts, Bonilla claims to deny the fact; however,
these denials are not so much augee dispute as to the asserted fact as needless and frivolous
quibbling over the statement and superfluous legal argunteefed. R. Civ. P. 56(e)(2)
(providing that ifa party“fails to properly address another party’s assertion of fact as required b
Rule 56(c), the court may . . . consider the fact undisputed for purposes of the’mdétmn
example, the City’s sixth statement of material fact states in tétathe settlement conference,
the parties achieved a global resolution of Bonilla’sncéaN.T. Plaintiff, Exhibit 2, 2:16-22.
City’s SUF 1 6. Bonilla’s response to this statement begins: “Denied as stated, butchdniitte
that The City of Allentown defendants and Mr. Bonilla (the parties) came to arstardéng for
terms to achieve a global settlemen®l’’s Resp. City’'s SUF { 6. Although “denied,” clearly
Bonilla admits the City’s statement. However, Bonilla then goes on to argue about
consideration, performance, and breach in his response to the City’s statemédnis whic
2
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the City subjected him to race and disability discriminatih y 2;Bonilla v. City of Allentown,
No. 5:12¢€v-06528 (E.D. Pa. filed Nov. 20, 2012). On April 17, 2013, the Honorable Henry S.
Perkin held a settlement conference irt tidion. City SUD 1 4. By the conclusion of the
conference, the parties had reachetbaal resolution to dispose of Bonilla’s disnination
claimsand his worker’s compensation claimsg. § 6. The parties placesome ofthe terms of
thesettlementagreemenon the reord Seeid. | 7;Pl.’s Resp. City’'s SUF 1 7. Counsel for the
City statedjnter alia, that“the City of Allentownagrees to pay [Bonilla] 5,000 dollars and
agrees not to oppose any application or subsequent review for service-connectkty disabi
pension.” City SUD { 8;PI. dep. at Ex. 2, Settlement Conf. Tr. 3:8-11, ECF No. 50-3. Counsel
for the City further stated th&onilla agreed to execute a written settlement agreenintep.
at Ex. 2, 3:19-22. When Judge Perkin asked Bonilla, who was given an opportunity to consult
with counsel (Donald Russo, Esquiréhe heardunderstood, and agreed witie terms of the
settlement, Bonilla responded, “I dold. at 4:14-5:22.Under the terms stated for the record,
the City of Allentown did not guarantee Bonilla that he would receive a penSter®l. dep. at
Ex. 2; City SUD 1 12; Pl.’s SUD 1 13.

Before a written settlement agreement was executed, Bonilla applied to thenPensi
Board for a disability pensiorSee PI. dep. at Ex. 5, ECF No. 50-8l.’s SUD 1 21 Bonilla
attachedo the applicationwhich is dated June 26, 2018ports fromhis treating orthopedic

surgeon and from his primary care physician, each opining that Bonilla is perimaiisadtled.

nonresponsive to the asserted statement and imprSgeid.; Fed. R. Civ. P. 56(c)(2).
Additionally, Bonilla denies a number of facts based solely on his incorrecttaitegfaat the
exhibit cited by the City does not existee, e.g., Pl.’'s Resp. City’SUF 1T 9, 25, 40-42, 46.
Contrary to Bonilla’s assertions, the cited exhibits are part of the reSeege.g., Ex. A, Part 3,
ECF No. 50-3 (containing exhibit 2 (transcript of the settlement conference progeediApril
17, 2013) from Bonilla’s desition testimony). Therefore, a denial on this basis is insufficient.
SeeFed. R. Civ. P. 56(c) and 56(e)(2).
3
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See Pl. dep. at Ex. 5The letter from Bonilla’s primary care physician states merely: “Mr.
Aurelio Bonilla has had treatment for left knegury. Due to ongoing patellofemoral
chondromalacia, he is permanently disabled for performing duties as a poliee. bifit

In early August 2013, before the Board ruled on the pension application, Bonilla and the
City signeda written SettlementAgreementegarding the employmediscrimination lawsuit
See Pl. dep. at Ex. 3, Settlement Agreement, ECF Nos. 50-3 and 50-4. As part of the Agreement,
Bonilla resigned his employment with the City of Allentown and agreed to thmesdisl of the
employmentdiscrimination lawsuit.ld. at88 1, 4. In exchange, the City agreed to pay Bonilla
$5,000. Seeid. at§ 2(a) Furtherunder the terms of the written Agreemehg City agreed
“that should Mr. Bonilla apply for a service-connected disability peng®fsic] will not
oppose any such application or subsequent reVi€eeid. at§ 2(b). TheAgreement specifee
that “[t]he foregoing does not guarantee Mr. Bonilla’s ability to obtain any sucicese
connected disability pension as any such determination is made by an independemit adenc
The Settlement Agreemehirther states that the written “Agreement represents the complete

LEINTS

and entire understanding of the parties,” “the parties acknowledge that theytamdiéne terms
of this Agreement, that such terms are acceptable, that there are no additigatibob| either
oral or written, to be performed by any party. . Id! at 8 14(B)Seealsoid. at § 10 (“Knowing
and Voluntary Agreement”).

On August 28, 2013fter the written Sement Agreement was executétk Pension
Boardheld a meeting to review Bonilla’s disability pension requé&se PI. dep. at Ex. 6, ECF

No. 50-4. The Board discussed the language in a governing ordinance that requiresttihe Boar

havethe ginion of two physiciansyhom weré‘selected by the Board, that the pension
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applicant is totally disabledSee PI. dep. at Exs. 6-7, ECF No. 50%. C at § 143.22(A},ECF

No. 50-5. Neither of the physicians whose reports were attached to Bonilla’safmpiiwas

selected by the Boardsee PI. dep. at Exs. 6-7. Thus, the Board determined that before it could
decide the pension application, Bonilla must have a physical examination by tvicgris/s

chosen by the Board from the approved city I8 id. The Board notified Bonilla of this

decision on October 7, 2013, and advised him to contact an orthopedic physician from St. Luke’s
Medical and from OAA Orthopedic Specialisésxd to have each provide the Board with a

written report opining that Bonillai“totally disabled.” See PI. dep. at Ex. 7.

On October 24, 2013, Bonilla advised the Board that none &dard’slisted providers
would agree to see him, and asked the Board to add Bonilla’s treating physiciangforohec
provider list or to identify additional acceptable providesee PI. dep. at Ex. 8, ECF No. 50-4.
This request was discussed at the quarterly meetifgpeember 19, 2013, when the Board,
noting that the reportattached to Bonilla’s applicatiomere insufficient voted toinvestigate
and to select two new orthopedic physicians to examine Boig#aPl. dep. at Ex. 9, ECF No.

50-4. The names of the twBoardselected physicians were provided to Bonilla on January 13,

The pensiorordinance states

ThePolice Pension Fund Association shall have the right, on application received,
to retire on pension any officer or employee accepting the provisions of this
Ordinance, if in its opinion and in the opinion of two (2) reputable physicians who
have been selesd by the Association, who shall make a physical examination
and file their opinions in writing with the Association . . . that such officer is
totally disabled through injury received or disease contracted in the actual
performance of duty and by reasointhe performance of such duty without fault

or misconduct on their part. . . .

Ex. C at§ 143.22(A).

6 Counsel for Bonilla, Anthony Caputo, Esquire, acknowledged at this meeting that the
letter from Bonilla’s general practitioner was “sparSee Pl. dep. at Ex. 9.
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2014. SeePI. dep. at Ex. 10, ECF No. 50-@nJanuary 22, 2014, the Board’s counsel contacted
Bonilla’s counsel to determine the status of the examinatiGitg.SUD { 34.

On or about February 12, 2014, Bonilla filed a charge of retaliation against tren@ity
thePension Board with the U.S. Equal Employment Opportunity Commission (“EEQ@IS).
SUD { 36; Ex. E, ECF No. 50-5.

The Pension Board held a meeting on March 13, 2014, and discussed Bonilla’s pension
application SeePl. dep. at Ex. 4, ECF No. 50-4. John Marchetto, Esquire, addressed the Board
on behalf of the City’s Solicitor’'s Office, stating:

| would like to give the Board a little bit of background on the city’s
administration’s position on this proceeding.

On April 17, 2013, the city and Mr. Bonilla appeared before a federal
magistrate judge with his lawyers, and we entered into a stipulation of settlement
agreement whereby the city agreed that it would not oppose any pensiestreq
by Mr. Bonilla before this board, or would not participate in any such proceeding
in opposition which essentially is the way the city views this is that we are
remaining neutral. We are not opposing this or bringing in any evidence into this
proceeding that would be in opposition to Mr. Bonilla’'s pension request and
likewise, if there was any type of appeal from any proceeding here, thatythe ci
would not participate in that as well. And that is in line with the colloquy that was
done before the federal magistrate, Judge Perkin, and in accordance with the
settlement agreement that was signed bycttyeand Mr. Bonilla, by Mr. Bonilla
on August ¥, 2013, and the city, by me, on August 7, 2013.

Seeid at N.T. 5:24-6:20.The Boardalsoheard from Bonilla, who had yet to undetgm
independent medical examinations, &man his counsel.Seeid. at 7:18-8:2.Bonilla’s counsel

again asked the Board a@ceptone or both of the two previously submitted repo8=eid. at

8:7-11. Bonilla informed the Board that the City had agreed as part of the settlement
negotiations that he could use the doctors who had previously submitted reports, thatria was *“
going to go to any more doctors,” and that he could not afford to pay for two independent

medical examinationsSeeid. at 8:14 — 9:1. The Board explained to Bonilla that the pension

ordinance requires two reports from Boaelected doctors andfter hearing concerns from
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Bonilla about the associated costs, discussed the possibility of paying faaths. &eeid. at
11:11-13, 16:17-22, 17:18-18:10. Although the Board, expressing concern about the amount of
medical information it had on Bonilla’s injurieseeid. at 19:7 — 20:3decided itwould not
accept the previously submitted reports, it did agree to pay for the indeperdemnaions, see
id. at30:9-31:5.

Bonilla failed to obtain the two examinations by the time of the Board’s next meeting on
April 7, 2014. See Pl. dep. at Ex. 11, ECF No. 50-4. Neither Bonilla nor his counsel appeared at
the hearing.Seeid. The Boad acknowledged that notice of the hearing was sent late, but
becaus®ne of the Board members spoke with Bonilla’s counsel and confirmed that he and
Bonilla knew about the hearing but would not be present, without any indication of a canflict
a continuace request, the hearing proceed8ek id. at 7:20-8:15. After considering the
information before it, the Board voted to deny the pensme.id. The Board issued a written
decision the following montbxplairing that because Bonilla refused to bamned by Board
selected physicians and presented no testimony concerning the circumstaeceghich he
was injured, the Board had no alternative but to deny Bonilla’s pension applic®Bx. F,
ECF No. 50-5 (citing § 143.22(A) Bonilla filed a timely appeal to the Lehigh County Court of
Common PleasSee Ex. G, ECF No. 50-5.

While the appeal was pending in the state c@aomilla filed, on September 11, 201ihe
above-captionedction allegingederal and state claims amig from the pension deniabee
ECF No. 1.Bonilla assegdretaliation claimainder Title VII and the Pennsylvania Human
Relations Act (“PHRA”); aetaliation claim under the First Amendmethie process and

conspiracy claims pursuant to 42 U.S.C. 88 1983 and; Hftbstate tort and constitutional

! See footnote 5supra.
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claims. See Compl., ECF No. 1. For relief, Bonilla seekgger alia, a damages award and a
declaration that “the Pension Fund Association is a part of, instrument for, and unctarttbe

and authority ofthe City, which requires the Association to comply with settlement agreements
that the City of Allentown brokers or guaranteekd’ at 36.

The City Defendantled a Motion to Dismisssserting thathe Court should abstain
from exercising jurisdictio over the ComplaintSee City’s Mot. Dismiss14-21, ECFNo. 5
(citing Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, (“DJ&¢ijjhart v. Excess Ins.

Co., 316 U.S. 491, 495 (1948)Reifer v. Westport Ins. Corp., 751 F.3d 129, 147 (3d Cir. 20)4)
The City Defendantiurtherassert thaif the Court exercises jurisdiction, it should dismiss all

claims & insufficient. Seeid. at21-27. The Pension Board Defendants also filed a Motion to
Dismiss arguing that all claims should be dismissed foufailto state a claimSee Board’s

Mot. Dismiss, ECF No. 6.

Before the motions were decided, ttehigh County Court of Common Pleas, on
December 4, 2014eversed and remanddte denial oBonilla’s application for a disability
pension to the Pension Board for further proceedings. Ex. 1, ECF No. 25; Ex. H, ECF No. 50-5.
The court determined that Bonilla did not have a full and fair opportunity to present evaience
the hearing because the Board failed to timely advise Bonilla of theuictiedf thehearing

and, also, failed to advise him that the Board was going to take additional evititntae

8 In Brillhart, the district court, noting that the merits of the state case had been pending for

six years, dismissed the federal declaratory action “apparently becaussdustance to prolong
the litigation” See Brillhart, 316 U.S. at 493-94 and n.1. The Court of Appeals reversed and
directed the district court to make a decision on the merits. The Supreme Cosederat
remanded to the district court with instructions for the district court toditetrmine whether it
may properly exercise its discretion in passing upon the motion to disgeessl. at 497-98.
The Court explained that while the district court had jurisdiction under the DJA,sitm@er no
compulsion to exercise that jurisdati’ and before deciding whether to dismiss the complaint, it
needed to decide the appropriateness of assuming jurisdiSaeind.
8
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court remanded with directions tiee Rension Board to give ample notice “of two apprafe
physicians it selects for [Bonilla] to submit for medical examinations,btaact a hearing on
the pension application with at least thirty days advance notice, to allow Borpllagent any
evidence supporting his claim that he suffered a wedted injury, and t@reate a record with
evidence presented by all partiémat whether the City’s participation in the prior employment
discrimination lawsuit compels the Pension Board to approve Bonilla’s pensiontreSpessl.

ThePension Board Defendants, with leave of Court, thereafter filed a Supplemental
Motion to Dismiss all claims, alleging that the counts are nofripeadjudicatiorbecause there
has been no final order denying a pensiSee Board’sSupp. Mot. Dismiss, ECF No. 28;
Board’s Brief Supp. Mot. Dismiss, ECF No. 2Fhey contend that Bonilla’s claims are
predicated on the Board’s decision to deny Bonilla’s application for a pension atitetbtims
are not yet cognizable because a final order has not been issued retijar giegsion.Sce
Board’s Brief Supp. Mot. Dismiss 1-8.

On January 7, 2015, the above-captioned aetesstayegending the outcome of the
pension proceedingssee ECF Na 33. The Court explained that most of Bonilla’s federal
claims require thelenial of the pensiom order to state a claim andeanot ripe for adjudication.
Seeid. Although it appeared that the Title VII claim, allegithgit Defendants have retaliated
against Bonilla for filing a prior Title VII action against the City by aoessarily delaying the
processing of his pension applicatiomy beripe, the Courreasoned that it could better assess

whether the claims were ripe after the state pension proceedings conchaelatl.

o Bonilla’s suggestion that Defendants did not argue ripeness as a basis $8,deeRi.’s
Opp. 2 is clearly without merit.See Board’s Supp. Mot. Dismiss 7 (arguinghé claims
asserted by Bonilla in this action are not ripe for judicial review and mussivesded”).
9
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More than three and a half years latkring a telephone conference with the parties on
October 2, 2018, the Cotitlearnedthatthe pension proceatys were still not complete. Based
on counsel’s representations, it appeared to the CouBdmita had made little effotince
May 2016 to advance the proceedings before the PensiardB Accordingly,the Court lifted
the stay andet deadlines to caplek discovery ando file dispositive motions See ECF Nos.
42-43, 64. The Court also granted the parties an opportorfitg any sipplement briefs
addressing the motions to dismisSee ECF No. 42.

The City Defendants filed a supplemental brief elaborating on its earjjements and
asserting that the claims are still prematusee City’'s Supp. Mem., ECF No. 44. Bonilla, who
had not previously responded to the Pension Board Defendants’ two motions to tisieids,
one response, arguing that the motions to dismiss are moot and that Bonilla’sactamnps.

See Pl.’s Opp., ECF No. 45.

10 The instant action wagassigned from the Honorable Lawrence F. Steogélet

Undersigned on September 14, 2018. ECF No.I@mediately thereafter, the Court ordered
the parties to file a status report, and then scheduled a telephone conf€eeri€€F Nos. 38-
40.
1 Seealso Pl.’s SJ Mot., Ex. {letter dated dnuary 212015, from the Pension Board to
Bonilla’s counsel regarding the scheduled hearing on Bonilla’s disability pengioation on
February 24, 2015, and offering to discuss matters in advance); Pl.’s SJ Mot., Ber Blletd
July 10, 2015, from the Pension Board to Bonilla’s counsel referencing the March 23, 2015
hearing, andtatingthat the Board was waiting on documents from Bonilla before scheduling the
next hearing)Pl.’s SJ Mot., Ex. 6 (letter dated September 4, 2015, from the Pension Board to
Bonilla’s counsel referencing the Board’s attempts to contact Bonillalssebto obtain the
necessary documents to proceed, counsel’s failure to respond, and the scheduieayiafeor
November 9, 2015); Pl.’s SJ Mot., Ex. 8 (letter dated May 9, 2016, from the Pension Board to
Bonilla’s counsel regarding Bonilla’s proposed Stipulation of Facts, some of wiictyeeed to
and many of the others seeking information before stipulation can be made); ECF No. 78-1
(granting Bonilla’s request to continue the scheduled board hearing from January 18, 2019, to
March or April 2019).
12 Although the description on the dockedicatesthat Bonilla filed a response in
opposition to the Pension Board Defendafitst Motion to Dismisssee docket description of
ECF Nos. 14-15, the attached documents contain Bonilla’s opposition to the City Defendants’
Motion to Dismiss at ECF No. 5. Bonilla’s only response to either of the Pension Board
Defendants’ motions was filed on October 9, 208& Pl.’s Opp., ECF No. 45.
10
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More recentlyBonilla filed aMotion for PartialSummary Judgment, seekisgmmary
judgment on his procedural due process and breach of caritrimas. See Pl.’s SJ Mot. ECF
No. 51. The City Defendanteve alsdiled a Motion for Summary Judgment, asserting that
summary judgment sluld be granted in their favor as to all claims against thesa City Defs.’
SJ Mot, ECF No. 50.

1. STANDARDS OF REVIEW

A. Motion to Dismiss

In rendering a decision on a motion to dismiss, this Court must “accept all factua
allegations as true [and] construe the complaint in the light most favorable taititéfgl
Phillipsv. Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (quotiigker v. Roche
Holdings Ltd., 292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omitted). Only if
“the ‘[flactual allegations . . . raise a right to relief above the speculatie€’leas the plaintiff
stated a plausible clairfd. at 234 (quotinddell Atl. Corp. v. Twombly, 550 U.S. 540, 555
(2007)). “A claim has facial plausibility when the plaintiff pleads factuaterdrthat allows the
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). However, “the tenet that a court must accept as true
all of the allegations contained in a complaint is inapplicable to legal concltididns
(explaining that determining “whether a complaint states a plaugdte for relief . . . [is] a
contextspecific task that requires the reviewing court to draw on its judiciarexye and
common sense”). The defendant bears the burden of demonstrating that a plaifaifedao
state a claim upon which relief che granted Hedges v. United Sates, 404 F.3d 744, 750 (3d

Cir. 2005) (citingkehr Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d Cir. 1991)).
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B. Motion for Summary Judgment

Summary judgment is appropriate “if the movant shows that there genuine dispute
as to any material fact and the movant is entitled to judgment as a matter of lawR. E&d.P.
56(a). But see Taylor Inv., Ltd. v. Upper Darby Twp., 983 F.2d 1285, 1290 (3d Cir. 1993)
(holding that “unripe claims should ordinarily be disposed of on a motion to dismiss, not
summary judgment”). A disputed fact is “material” if proof of its existence oexistence
might affect the outcome of the case under applicable substantivéaerson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). An issue ddtarial fact is “genuine” if the evidence is
such that a reasonable jury could return a verdict for the nonmoving perat.257.

The party moving for summary judgment bears the burden of showing the absence of a
genuine issue as to any material fac&lotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once
such a showing has been made, the non-moving party must go beyond theyplesdtti
affidavits, depositions, answers to interrogatories or the like in order to den®sgieaific
material facts which give rise to a genuine issue. Fed. R. Civ. P. 66laex, 477 U.S. at 324;
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (1986) (stating that the
non-moving party “must do more than simply show that there is some metaphysicalsitmubt a
the material facts”). The party opposing the motion must produce evidence tthghow
existence of every element essal to its case, which it bears the burden of proving at trial,
because “a complete failure of proof concerning an essential element of thevirapparty’s
case necessarily renders all other facts immater@dtex, 477 U.S. at 323. The court must
consider the evidence in the light most favorable to the non-moving &edig.v. Harris, 550

U.S. 372, 378 (2007).
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V. ANALYSIS

A. This Court exercises jurisdiction over the Complaint.

In the City Defendantg¥otion to Dismiss, theyssertthat theCourt should abstain from
exercising jurisdictiorover the Complaint as all claims are tied to the request for declaratory
relief. See City’s Mot. Dismiss 1417. The stay order did not comment on whether it was
appropriate to exercise discretionary gdiction. Thus, before discussing any of the pending
motions, the Court clarifies that it is exercising discretionary jurisdiction.

“Abstention from the exercise of federal jurisdiction is the exception, not té K0oblo.
River Water Conservation Dist. v. United States, 424 U.S. 800, 813 (1976J.

When a complaint contains claims for both legal and declaratory relief, @tdistr
court must determine whether the legal claims are independent of the deglarat
claims. If the legal claims are independ, the court has a ‘virtually unflagging
obligation’ to hear those claims, subject of cours€dlmrado River’s exceptional
circumstancesColo. River, 424 U.S. at 81-19. If the legal claims are dependent
on the declaratory claims, however, the cowetains discretion to decline
jurisdiction of the entire action, consistent with our decisioRarer, 751 F.3d at
144-461

13 Colo. River Water Conservation Dist. v. United States, 424 U.S. 800 (1976) (holding that
“[a]bdication of the obligation to decide cases can be justified under this doctrires{enton]
only in the exceptional circumstances where the order to the parties to repaifState court
would clearly serve an important countervailing intepesthere are three general categories of
circumstances appropriate for abstention: (1) “cases presenting a fedstalitonal issue
which might be mooted or presented in a different posture by a state courtidaten of
pertinent state law;” (2) cases presenting “difficult questions of lstateearing on policy
problems of substantial public import whose importance transcends the result isettieecat
bar;” and (3) cases “where, absent bad faith, harassment, or a patently itawalgtetute,
federal jurisdiction has been invoked for the purpose of restraining state crimanaédings,
state nuisance proceedings antecedent to a criminal prasecutor collection of state taxes.”
Colo. River Water Conservation Dist., 424 U.S. at 814-17. Additionally, “in situations involving
the contemporaneous exercise of concurrent jurisdictions,” the courts should camsgigr “
judicial administration, giving regard to conservation of judicial resources and comprehensive
disposition of litigatiori’ the desire to avoid duplicative litigation,” and principles of comity
between federal and state courgseid. at 817-18.
14 Reifer v. Westport Ins. Corp., 751 F.3d 129, 134 (3d Cir. 2014) (holding tfeateral
courts have substantial discretion to decide whether to exercise jurisdictiorthen®3A, and
13
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Rarick v. Federated Serv. Ins. Co., 852 F.3d 223, 229 (3d Cir. 2017) (holding that the
independent claim test is the most apprerone for determining whether to exercise
jurisdiction of a case involving claims for both legal and declaratory yelt&¢he independent
claim test asks whether the coerdiegal] claims (1) are alone sufficient to invoke federal
subjectmatter jursdiction, and (2) can be adjudicated without the requested declaratory relief.”
Sumner v. Tompkins Ins. Agencies, Inc., No. 16-2218, 2016 U.S. Dist. LEXIS 78379, at *23
(E.D. Pa. June 15, 2016) (internal quotations omitted). Where theclaigas are deendent on
the outcome of the declarations sought, the court has the discresiayy tr dismiss the claims
Seeid.

The success d@onilla’s legal claimss largelydependent on whether he receives the
declaration sought. Although certain legaldthes withincertaincountsmay not necessarily be
dependent on the outcome of such declaration, other theories within the samamunts
dependentFor example, whether the City Defendants failesttp deprivation/supervise the
city solicitor from alegedly making guarantees and false representataiB|.’'s Resp.City
Defs.” SJ Mot. 14, is natecessarilylependent on whether tli®murt declares that tHeension
Board is under the control and authority of the City. However, whether the Capndefts
failed to supervise the Pension Board is depenaietite declaratianBonilla wants to pursue
both theories for holding the City Defendants liable under Count Ill. AccordingyntGll is
dependent on whether Bitla receives the declaration sougl@®n the other hand, Bonilla does

not rely on the DJA for jurisdiction; rather, this Court has federal question pirssdand/or

supplemental jurisdiction ovatl counts but Count Xll.See Colo. River Water Conservation

that this discretion is bounded and reviewdbieng Wilton v. Seven Falls Co., 515 U.S. 277
(1995), andBrillhart, 316 U.S. 491)).
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Dist., 424 U.S. at 815 n.21 (holding thathé presence of a federal basis for jurisdiction may
raise the level of justification needed for absterij)ioMotably too, although the pension
proceedings may resolve many of the claims raised hereiRgtigon Boards not a trial court
and cannot award compensatory or punitive damages, where applicable, to compmnsate B
for any constitutional or tort harms he may have suffeBed.also Ewart v. Sate Farm Mut.

Auto. Ins. Co., 257 F. Supp. 3d 722, 724-25 (E.D. Pa. 2017) (holding that the “absence of
parallel state proceedings creates a rebuttable presumption in favor of eggtrisdiction”).
Most significantly for the Court, however, is that since September 2018, the parties have
completed tscovery, filed dispositive motions, asdbmittedoretrial documentsThe Court
therefore exercisdss discretion under the DJA over the Complaint.

B. Bonilla’s request to strikeand staythe City Defendants’ Motion for
Summary Judgment is denied.

In response to the City Defendants’ Motion for Summary Judgrsss®|.’s RespCity
Defs.” SJ Mot., ECF No. 62, Bonilla asserts that summary judgment should not be granted
because he did not have reasonable time to conduct discsaesifed. R. Civ. P. 56(d)
(providing that if the non-moving party “shows by affidavit or declaration that, faifggu
reasons, it cannot present facts essential to justify its opposition, the coudengythe
motion). Bonilla submits that the thirtay discoery period allowed was not reasonable, noting
that although the case was initiated in 2014, it was stayed until October 2018. Hssstigde
memories fade over timeand refers to the number of claims and defendd@silla asks that
the Court stay th Motion for Summary Judgment. Bonilla further complains thaalisence of
an answer by the City Defendants prevents him from knowing which pleadings aredlispeit
contends that in the absence of an answer, Federal Rule of Civil Pro8én)(6edeemsall

allegations in the Complaint admitted. Bonilla also submits that because no aasweeh
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filed, the City Defendants have not raised any defenses, but rely on defenses sis fioe ba
summary judgment. Bonillargueghat the Motion for Summary Judgment is properly stricken
under Rule 12(f).See Fed. R. Civ. P. 12(f) (allowing the court to “strike from a pleading an
insufficient defense”).

Generally, the Court finds Bonilla’s arguments unpersuasive. Bonilla has naot dimpw
affidavit or dechration” specified reasons why he cannot present facts essential toljisstify
opposition. See Fed. R. Civ. P. 56(d). Although ti@ourt initially granted only thirty days to
conduct discovery, it honored the parties’ request for an extension of time, and allowed
approximately sixty days total for discover§ee ECF Nos. 43, 52. The dispositive motions
deadline was also briefly extended, and the parties were granted leavesupfilemental
responses to the motionSee ECF No. 64. A Bonilla recognizesallegations in a complaigire
only deemed admitted under Rule 8(b)(6) if “a responsive pleading is required” andettbeaus
City Defendants’ Motion to Dismiss is still pending, the time to file a responkeelipg has
not begun.Compare Fed. R.Civ. P. 8(b)(6); Fed. R. Civ. P. 12(a)(4). Moreover, this case was
initiated in 2014. Although motions to dismiss were pending and the case was subsequently
stayed, nothing prevented the parties from engaging in discoSeg¥ed. R. Civ. P. 26The
basis of the stay was to allow Bonilla to complete the pension proceedings, whierdneictly
to the claims in the instant action. Thus, the pension proceedings and discovery thergin, if a
arerelevant to the instant action, thereby limiting theoant of discovery that would need to be
conducted in the above-captioned action. However, Bonillaaa little if any, effort since
May 2016 to advance the proceedings before the Pension BesrBHootnote 11supra. It was
this Court’s action that revived the cagonilla’s requests to strike or stay dinereforedenied.

Nevertheless, because many of the claims are prematose, dlaims will be disposed of on the
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motions to dismiss, not summary judgméhiSee Taylor Inv., Ltd., 983 F.2d at 1290 (holding
that “unripe claims should ordinarily be disposed of on a motion to dismiss, not summary
judgment”).

C. Bonilla’s request for partial summary judgment is denied.

Bonilla’s Motion forPartialSummary Judgment, seeking judgment on the procedural due
process and breach of contract claims, is denied. Bonilla first moves forasypusigment on
his procedural due process claim, arguing that the City and the Pension Boareddeionivf
property (a pension) without proper notice and an opportunity to be heard. Bonilla rehes on t
state court’s finding that he was not given a full and fair opportunity to be hdasdpension
hearing. However, he ignores that part of the court’s decision reversing thkaldmns pension
application and remanding for a new hearing. Importantly, because the statermay
procedural deprivation by providing a later procedural remedy, a procedural dugsproce
violation is not complete “unless and until the State fails to pralugeprocess.’See
Marchionni v. SEPTA, No. 98-6491, 2000 U.S. Dist. LEXIS 7808, at *7 (E.D. Pa. June 7, 2000)
(holding that a procedural due process violation is not complete “unless and untit¢hiaita
to provide due process” because the statecney a procedural deprivation by providing a later
procedural remedy (quotirginermon v. Burch, 494 U.S. 113, 126 (1990))summary judgment
is therefore denied.

Next, Bonilla requests summary judgment on his breach of contract cleie City
Defendants have also moved for summary judgment on this claims claim, which ishe

second count designated as Couninhe Complaintsee Compl. 11 152-160Qs asserted

15 Only the breach of contract claiagainst the Citywhich is the subject of Bonilla’s

summary judgment motion as well as the motion of the City Defendaulisposed of on
summary judgment.
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against the Pension Board and the City. HowevelSétgemen®Agreement (contract) was
entered into between Bonilla and the City only. The Pension Baesdot aparty to the
Settlement AgreementAccordingly, Bonilla’s breach of contract claim fails as a matter of law
against the Pension Boar8ee Price v. Foremost Indus., No. 17-00145, 2018 U.S. Dist. LEXIS
70957, at *6 (E.D. Pa. Apr. 26, 2018) (“As a general proposition, a party to a contract may not
recover for breach of contract from an entity who is not a party to the contrai&)breach of
contract claim is dismissed with prejudice as to thesibon Board. Additionally, summary
judgment is entered in favor of tiaty on this count.

“Under Pennsylvania law, a plaintiff must demonstrate the existence of edeh of t
following elements to establish a breach oftcact claim: (1) the existence of a contract; (2)
breach of a duty imposed by the contract; and (3) damages caused by the bRepleh.”

Builders, Inc. v. Brackenridge Constr. Co., No. 2:17ev-00004, 2019 U.S. Dist. LEXIS 1316, at
*11-12 (W.D. Pa. Jan. 4, 2019) (internal quotations omitted). “Pennsylvania courts apply the
‘plain meaning rule’ of interpretation of contracts which assumes that e witthe parties to

an instrument is embodied in the writing itself, and when the words are clear artolguand®

the intent is to be discovered only from the express language of the agreerhélsti’v.

Towers, Perrin, Forster & Crosby, 38 F.3d 107, 111 (3d Cir. 1994) (internal quotations omitted).

Despite Bonilla’s assertions to the contrdhg Citydid not guarantee Bonilla would
receive a pension. Rather, the written Settlement Agrequtanly states that the Citydbes
not guaranteeMr. Bonilla’s ability to obtain any such service-connected disabilityipans. .

" See Settlement AgreementZb) (emphasis added)The City only agreethat it “will not

16 “A contractprovision is ambiguous if it is susceptible of two reasonable alternative

interpretations. Where the written terms of the contract are not ambiguousnamly be read
one way, the court will interpret the contract as a matter of l&llett, 38 F.3d at 111
(internal citation omitted).
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oppose any such application or subsequent review.” These promises are clear anguauambi
Bonilla acknowledged in the Agreement that he had been given a chance to reviemshe ter
had been encouraged by the City to fully discuss the same with counsel, and volactaphgd
the terms.See Settlement Agreemergt 10 (“Knowing and Voluntary Agreement”). The written
Settlement Agreement states that the Agreement “represents the comgletdiae
understanding of the parties,” and that “the parties acknowledge that they urtidhrsteerms
of this Agreement, that such terms are acceptable, that there are no additigatibob| either
oral or written, to be performed by any party.”. 1d. at 8 14(B). The Settlement Agreement is
therefore fully integrated’ and the parol evidence rule bars the admission of any previous oral
or written negotiations or agreements involving the same subject rffatter.

The undisputed evidence showstttiee City not take any action before the Pension
Board to opposBonilla’s application.Rather counsel for the City advised the Pension Board at

a meeting on March 13, 2014, that the City was not opposing Bonilla’s pension request, but was

7 See Genesis Bio-Pharmaceuticals, Inc. v. Chiron Corp., 27 F. App’x 94, 99 (3d Cir.
2002) (concluding that the settlement agreement was fully integrated bédaokeled a
provision stating: “this Agreemenbntains the entire agreement of the parties with respect to the
subject matter hereof, an[d] all prior understanding, discussions and representatiwrelay
merged within”).
18 “Once a writing is determined to be the parties’ entire contract, the palehee rule
applies and evidence of any previous oral or written negotiations or agreemvehts\g the
same subject matter as the contract is almost always inadmissible to explain oe varmghof
the contract.”Yocca v. Pittsburgh Seelers Sports, Inc., 854 A.2d 425, 436-37 (Pa. 2004). “One
exception to this general rule is that parol evidence may be introduced to varyng meant to
be the parties’ entire contract where a party avers that a term was omittetidroomtract
because of fraud, accident, or mistake,” and a second exception is “where a ternartigbe p
contract is ambiguous.Seeid. Neither exception applies her&ee SodexoMAGIC, LLC v.
Drexel Univ., 333 F. Supp. 3d 426, 446 (E.D. Pa. 2018) (“The Pennsylvania Supreme Court has
consistently held that, where a contract is fully integrated and unambiguals\pdence may
not be admitted to support a claim for fraudulent inducement regarding that contract.”).
Moreover, “the inducement exception requires a heightened standard of proof’ andh&here
only evidence offered as to the existence of an oral contract is a party’s amongsias here,
that party fails to meet the standard of prasde Lukensv. AMTRAK, No. 99-4102, 2000 U.S.
Dist. LEXIS 8697, at *3-4 (E.D. Pa. May 30, 2000).
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instead “remaming neutral.” See Pl. dep. at Ex. 4, N.T. 5:24-6:20. Although Bonilla suggests in
his brief thathe Cityopposed his appeal from the Pension Board’s decision, there are no facts
that would support such a statemkatause mrely being named, by Bonillas the appellee
does not show that the City opposed the revieth@pension application. Similarlyhe City
Defendants’ motions in the aboeaptioned actiodo not stablish breachBonilla initiated the
instant action against the City Detiamts seekingnter alia, monetary damages for alleged
statutory, constitutional, and tort violations. Bonilla therefore forced the City endlié@self.
The Settlement Agreement, while imposing a duty not to “oppose [a peaplidatiori or
subsequent review, does not impose a duty on the City to simply sit by and allote ile=Bued
on a dozen different claims. In the Complaint, Bonilla seeks judgment againstatiaiets
“for no less than 2.5 million dollars, of which 1 million is for punitive damages, and . . . the full
value of the pension, plus compensatory economic and punitive damages, reasonable attorney
fees and litigation costs, and such relief allowed at law and in equity to malaitiigfP
whole.” See Compl. 33. Bonilla’s suggestion that the City’s opposition to having an award of
2.5 million dollars entered against it constitutes a breach of the Settlement Agréentelly
without merit

Additionally, the Settlement Agreement provides that “any such determination [on
Bonilla’s pension application] is made by an independent ager8eg. Settlement Agreement 8
2(b) (emphasis added). This statement further clarifies the partiesstaraing that the City
did not guarantee Bonilla a pension. Alsecéuse Bonilla had aldy filed his application for a
disability pension with the Pension Board at the time the Settlement Agreement w#s@xe
see Pl. dep. at Ex. 5, the parties clearly knew that the “independent agency” refaretieed

Settlement Agreement was the PendBwmard. This language therefore shows that the parties
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contemplated independent review by the Pension Board. Pursuant to this review, ithhe Pens
Board determined that it had no choice but to deny Bonilla’s application becauskeniog love
“the opinion of two (2) reputable physicians who have been selected by the Assbithation
Bonilla is totally disabled, as required by § 143.22(Ahere is no evidence that the City
amended this or any rule governing pension applications since the execulieretttement
Agreement. Therefore, regardless of the connection between the City and ibe Beasd, the
City did not take any action to oppose the pension. Summary judgment is entered in fagor of t
City as to this claim.

D. Many of Bonilla’s claims are not ripe for adjudication.

Despite thepassage of timsince this case was initiatettie majority of Bonilla’s claims
are still not ripe. “The function of the ripeness doctrine is to determieéhetha party has
brought an action prematurely, and counsels abstention until such time as a disputeastluff
concrete to satisfy the constitutional and prudential requirements of the docReaehlum v.
City of York, 333 F.3d 429, 433 (3d Cir. 2003) (internal citations omitted). Most of Bonilla’s
claims are dependent on the deniahisfpension application, but because those proceedings are
not completea decisioron the merits is premature.

Bonilla’s arguments to the contraayeunpersuasiveBonilla contendghat because the
state court concluded its appellate process, but he has still not obtained a jpdrdeoms are
ripe. See Pl.’s Opp. 2-3. This iscorrect. The state court addressing Bonilla’s appeal from the
Pension Board reversed arnanded the denial &onilla’s application for a disability pension
to the Pension Board for further proceedings. Those proceedings are ongoing. This®m de
on Bonilla’s pension application is still pending and judicial revieargfclaimsdependent on

the denial of his pension applicatimpremature.See Felmeister v. Office of Attorney Ethics,
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Div. of N.J. Admin. Office of Courts, 856 F.2d 529, 535 (3d Cir. 1988) (holding thatfcial
review is premature when an agency has yet to complete its work by aaiaragfinite
decision”);Amanto v. Witlin, 544 F. Supp. 140, 142 (E.D. Pa. 1982) (holding that the police
officer’'s due process property degiion claims arising from the denial of his application for
disability benefits were premature because his apicatas still under review).

Bonilla also submits thadoststay delayrenders the defendants’ motions to dismiss
moot and all of the plaintiff's claims ripe because the delay post stay shpwsm@sion hearing
process is a meaningless acge Pl.’s Opp. at 4-4citing Bhatnagar by Bhatnagar v.

Surrendra Overseas, 52 F.3d 1220 (3d Cir. 1995)). However, the case he relies on for support,
Bhatnagar by Bhatnagar, did not address the question of ripeness. Rather, the circuit court
considered whether it was proper to dismiss the complaint under the doctongnofon
conveniens. See Bhatnagar by Bhatnagar, 52 F.3d at 1228 (finding that der the “narrow and
unusual . . . facts and circumstances of this case,” the estimated litigatignndile foreign
forum of fifteen to twenty years, plus an additional three to six years oélappendered the
alternative forum inadequate). In armhg this issue, the court discussed the circumstances
under which exhaustion may be excus&eeid. (“[l]t is well established in administrative law
that excessive delay may, in some circumstances, excuse exhaustion requiremémder the
facts ofthe instant action, however, “the issue of exhaustion does not have to be addressed
because the question here is one of ripeness, not exhausiaeAinanto v. Witlin, 544 F.

Supp. 140, 142 (E.D. Pa. 1982) (holding that until there is a final decision from the pension
board, the police officer's due process challenges are not ripe for adjowljcadloreover, the
record does not reveal such inexcusable or “excesdelays, so as to moot the Pension Board

Defendants’ motion to dismisssee Bhatnagar by Bhatnagar, 52 F.3dat 1228 (‘{I]t is well
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established in administrative law that excessive delay may, in some circoesstaxcuse
exhaustion requirements.”).

In sum, Bonilla’s claims that are dependent on the denial of his pension application ar
not ripe for adjudication. This includes the majority of the claims againsetisd? Board
Defendants, as well as the procedural due process claim against the City Disfandaspects
of Count Il (Failure to Stop Deprivation)lo the extent that any dfa, or portion thereof, may
be ripe, the Court has reviewed the allegations in the Complaint and the documentd attache
thereto. For the reasons set forth below, tistsiens are alsdismissed®

E. Title VII claims: Counts | and V are dismissed withoutprejudice.

Count | alleging retaliation under Title V|lIs asserted against the City and the Board
only.?° Count V, alleging retaliatioftiscriminationunder the PHRAis asserted against all
Defendants.

To state a prima facie case of retaliation undte VIl or the PHRA, “a plaintiff must
show that: (1) he or she engaged in a protected employee activity; (2) the ergumé&yen

adverse employment action after or contemporaneous with the protected ;aatidi{) a

19 Bonilla’s argument that when the Court issued the stay order it essenttalijohed

that his claims had merit, thereby mooting the motions to dismiss, is without SeerkRl.’s
Opp. at 2-3. Bonilla suggests that the Court’s reasoning in the stay order that gfrifest
plaintiff's federal claims require the denial of the pensisrequivalent to finding plausible
claims. Seeid. at 2 (citing Stay Order dated January 7, 2015, n.1, ECF No. 33). However,
Bonilla ignores tke remainder of the Court’s sentence, which states in total: “[m]ost of the
plaintiff's federal claims require the denial of the pensioorder to state a claim.” See Stay
Order, n.1 (emphasis added). The Court clearly did not conclude that Boniladently stated
a claim. Moreover, the Court only referred to Defendants’ request for dismistiee basis of
ripeness, without mentioning Defendants’ arguments that Bonilla failed to staiena Seeid.
(“The defendants have moved for dismissal of the entire action based on ripergssillp’s
contention that the Court previously ruled on the merits of his claims is thecefdradicted by
the plain language of the stay order.
20 See Emerson v. Thiel Coll., 296 F.3d 184, 190 (3d Cir. 2002) (holding that “individual
employees are not liable under Title VII”).
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causal link exists between the protected activity and the adverse adesicn v.
Pennsylvania, 251 F.3d 420, 430 (3d Cir. 2001).

Count lalleges adverse action ranging from conduct related to the formation of the
Settlement Agreement and “guarantee of a pension,” to proceduralchespviolations, to
delay and beyond. These alleged adverse actions occurred on numerous dates, over atsignifica
period of time, andBonilla hasfailed to allege facts linking the actions to protected activiige
Lauren W. v. DeFlaminis, 480 F.3d 259, 267 (3d Cir. 2007) (holding that a plaintiff may
establish the requisite causal link by proving “either (10rarsually suggestive temporal
proximity between the protected activity and the allegedly retaliatory action, or éXeanpof
antagonisntoupled with timing to establish a causal linkekmphasis added)

Count V, on the other hand, relies exclusively on the denial of Bonilla’s pension
application as the adverse action and is therefore premailmeover, although § 955(e) of the
PHRA cotemplatesndividual liability if the employee aids and abets the unlawful practices
Bonilla has not offered any facts that would show that the individual Defendants atted a
abetted the City or the Pension Boarddtaliatory ordiscriminatoryactions. See Dici v.

Pennsylvania, 91 F.3d 542, 552-53 (3d Cir. 1996) (finding that the plaintiff failed to present facts
to indicate that the individual defendant aided or abetted the plaintiff's empldB@nilla has
also failed to allege facts to support a discrimination claim under the PHRA.

Counts | and V are dismissed without prejudice.
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F. Free speech claimsCounts Il and VI, andthe first Count IX %! are generally
dismissedwithout prejudice.

According to the Complaint, Counts Il and VI, and the first CédniCompl. Y 137-
142)are asserted against Biéfendants and allege violatioasBonilla’s rightsto free speech
and to petition under the First Amendment and the Pennsylvania Constfution.

“To make out a First Amendment retaliation claim under 42 U.S.C. §[&833onilla
asserts in Count lfja plaintiff must establish: (1) he engaged in First Amendment protected
activity, (2) the defendant took adverse action sufficient to deter a person of pfamaess
from exercsing his First Amendment rights, and (3) the adverse action was prompted by the
plaintiff’s protected activity."Rossiter, 674 F. App’xat 196 (citingMitchell v. Horn, 318 F.3d
523, 530 (3d Cir. 2003)). “The threshold inquiry is whether the speech in question is protected
by the First Amendment, i.e., whether it relate&tmatter of public concerii. Rowan, 474 F.
App’'x at877 (quotingConnick v. Myers, 461 U.S. 138, 146 (1983)). Howewvetile the
“public concern” analysis applies to the free speech claudees not appljo the petition
clause. See Brennan v. Norton, 350 F.3d 399, 417 (3d Cir. 2003). Under Pennsylvania law,
“[tlo prove a claim of retaliation, a plaintiff must establish: (1) the plaintiff wamged in a
constitutionally proteted activity; (2) the defendant’s action caused the plaintiff to suffer an
injury that would likely chill a person of ordinary firmness from continuing to engadmain t

activity; and (3) the adverse action was motivated at least in part as a respgbesexercise of

21 There are two counts in the Complaint labeled “Count IX.” This section adstiess

first Count IX, asserting a violation of Pennsylvania Constitution, Artjckections 11 and 20
(rights to petition).See Compl. 1 137-142.
22 Bonilla states in opposition to the City Defendants’ Motion for Summary Judgment that
the free speechaim is against the Pension Board Defendants obdg.Pl.’s RespCity Defs.’
SJ Mot. 13. However, because the Court is reviewing these claims under the motion to dismiss
standard, it considemmnly the allegations in the Complaint, which names all Didats.
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the plaintiff's constitutional rights.’League of Women Voters v. Commonwealth, 178 A.3d 737,
783 (Pa. 2018jinternal citations omitted).

Bonilla's allegal protected activity was speaking out at a Board meeting in April 2014,
and filing an EEOC complaint aradfederal lawsitiagainst the Cit. The alleged adverse
actions include the denial of his pension, due process violations, and bfesttte extent the
alleged adverse action is the denial of Bonilla’s pension application, the eagrpsemature.

All three counts also fail to state a claim.

As to the free speech aspects of these counts|aimes fail as a matter of law because
Bonilla’s speech on April 7, 2014, did not involve a matter of public concg&®Rowan v. City
of Bayonne, 474 F. App’x 875 (3d Cir. 2012) (concluding that the plaintiff's complaints against
the city were not protected speech because he complained about isolated acts hythieleity
were directed solely at him, and therefore not a matter of “public conchtih&s v. City of
Phila., No. 11-4040, 2011 U.S. Dist. LEXIS 107499, at *11-12 (E.D. Pa. Sep. 21, 2011)
(dismissing the plaintiff's First Amendmerdtaliation claims because even if the plaintiff spoke
out about discrimination by government officials, her speech was made to advance omy her
interests and did not implicate the defendants in a pattern of conduct directedret atiner
than her). Bonilla’s relentless continuation of his speech and petitioning also tmakKasurt
guestion whether Defendants taaky activity sufficiently adverse to deter a person of ordinary
firmness from exercising his rights. Moreover, as with the Title VII andAEIRms, Bonilla
failed to sufficiently allege that Defendants’ conduct was prompted or motivated pyotested
activity.

Counts Il and VI, and the first Count IX are dismissed. Except for the redoests

monetary damages under the Pennsylaa@onstitutionsee Kornegey v. City of Phila., 299 F.
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Supp. 3d 675, 685 (E.D. Pa. 2018) (dismissing claims for monetary damages for alleged
violations under the Pennsylvania Constitution because “federal courts have adhered to the
reasoning of the Commonwealth Court in refusing to recognize such claims foy deonages”
(citing Jones v. City of Phila., 890 A.2d 1188, 1208 (Pa. Commw. Ct. 2006)¢ claims are
dismissed without prejudice.

G. Count Il is dismissedwithout prejudice.

Count Il (“Fail to Sop Deprivation”) is purportedly a Fourteenth Amendment claim
against all DefendantsThe Complaintlleges that the City Defendants failed to stop the
PensiorBoard Defendants from denyifpnilla’s constitutionabndcontract righs, and could
have takeregislative action to stop the Board’s delays and denial of his applic&erCompl.
19 107108.

This count fails to state any discernable claim for relisthe Fourteenth Amendment
does not protect contract rights, mares itimpose an affirmative duty on a municipality to take
legislative action to protecine’scontract rights.Count lllis therefore dismissed.

If the Court limits its consideration to the allegations in the Complaint, it would dismiss
the claim with prejudie becausthere are no conceivabdenendments that could save the
woeful deficiencies therein. However, in deciding whether an amendment is heiléptrt can
consider the parties’ briefs. Fortunately for Bonilla, in his opposition to theDefignants’
Motion for Summary Judgment, ktarifiesthat Count Il isa supervisor liability claim under
Monell.?® See PI.’s Resp. City Defs.” SJ Mot. 13-1%e contends that the City Defendants failed
to adequately supervise the city solicitor from making oral promises thahetirecluded in the

subsequent written agreement he drafted saiggiests that the City Defendants failed to

23 Monell v. Dept. of Social Svcs. of New York City, 436 U.S. 658 (1978).
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supervise the Pension Board Defendants and stop their deprivation of his free speech and due
process rights. Although the Court offers no opinion at this time as to whether sgaliaie
would be sufficient to state a claim, Boniifagranted leave to amend Count Il in thespect

H. Count IV is dismissedwithout prejudice.

Count IV, while not agdeficient as Count lllis similarly mislabeled The title of the
count references 42 U.S.C. 88 1983 and 1985, the Fourteenth Amendment, equal protection, due
process, and conspiracy to deprive rights. The allegations tlalegje violations of Bonilla’s
procedural due process rights by the Pension BageelCompl. {1 110-114There are no
conspiracy allegationsyhich aclaim under 42 U.S.C. § 1985 requiraer any facts pertaining
to equal protection. To the extent that this count asserts a procedural due padtegss!
dismissed as premature. To the extent that it attempts to allege anything else, ittitiésato s
claim. See, e.g. Thompson v. City of Chester, No. 14-1510, 2015 U.S. Dist. LEXIS 18572, at
*12 (E.D. Pa. Feb. 17, 2015) (dismissing the plaint&f$985 claims against a municipality
because there was no-conspirator) (citingsarteschi v. Commonwealth, No. 1:06€V-02332,
2007 U.S. Dist. LEXIS 102492, at *11 (M.D. Pa. Apr. 5, 2007) (holding that “a § 1985(3) claim
can be based on a conspiracy agiofficers of a single entity but can risic] be based on a
conspiracy among the entity and its officers unless the officers achgueirsonal capacity or
unless independent third parties are alleged to have joined the conspirddgigp)y. Griffy,
No. 00-2147, 2001 U.S. Dist. LEXIS 15867, at *14 (E.D. Pa. Sep. 18, 2001) (“Plaintiff's
inability to sustain his First Amendment retaliation claim under § 1983 against émeldefs
individually necessarily causes his § 1985 conspiracy claim, grounded in the sanignader

action by the defendants, to fail.”"LCount IV is dismissed.
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l. Count V11 is dismissedwithout prejudice.

Count VIl is a procedural due process claim against the Pension Board Defendasts and i
not ripe. See Marchionni, 2000 U.S. Dist. LEXIS 7808, at *7See also Kornegey, 299 F. Supp.
3d at 685 (dismissing claims for monetary damages for alleged violations under the\R@iansy
Constitution).

J. Count VIl is dismissedwith prejudice.

Count VIII, which appears after the first Count bse Compl. {1 106-109, seeks
equitable enforcement of a contragiainst all Defendants. However, Bonilla alleges throughout
the Complaint that there is a written Settlement Agreement on the pension issuenand eve
attached a copy of the written agreement to the Complaint. Accordinglypjtist enrichment
claimis dismisseadvith prejudice. See Curley v. Allstate Ins. Co., 289 F. Supp. 2d 614, 619
(E.D. Pa. 2003) (“Pennsylvania law has long recognized that the doctrine of unjust entrishme
unavailable where, as here, the relationship between parties is founded onmneagrément or
express contract(internal quotations omitted)Titelman v. Rite Aid Corp., No. 00-2865, 2001
U.S. Dist. LEXIS 24049, at *19-20 (E.D. Pa. Nov. 9, 2001) (“The Supreme Court of
Pennsylvania has concluded that ‘the quasi-contractual doctrine of unjust enrichment i
inapplicable when the relationship between the parties is founded on a writteneagreem
express contract” (quatg Schott v. Westinghouse Elec. Corp., 259 A.2d 443, 448 (Pa. 1969))).

K. The secondCount IX is dismissedwith prejudice as to the Pension Board
and summary judgment is entered in favor of theCity.

For the reasons set forth in Section C above, the Pension Board is dismissed with
prejudice and summary judgment is entered in favor of the City as to the second count

designated as Count 1Xge Compl. 1 152-160, allégg breach of contract
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L. Count X is dismissedwith prejudice.

Count X, alleging fraud, is asserted against the City only. The Comali@gésthat the
City’s attorneys in the employmediscrimination lawsuit intentionally made deceptive and
deceitful represeations toBonilla that he would receive a pensjaman attempt to indre him
to rely on the representations and dismiss the lawSe&Compl. 71 161-168.

The City is immune from tort claimsnder Pennsylvania’s Political Subdivision Tort
Claims Act (“PSTCA), 42 Pa. C.S. 88 8541-8564. Furthewna of the eight excepins
allowing for liability based on negligent acts appbre See Holmesv. City of Phila., No. 05-

2909, 2005 U.S. Dist. LEXIS 16116, at *8 (E.D. Pa. Aug. 4, 2005) (dismissing all state law torts
against the city based on the PSTCA). Count X is therefore dismissed with @refegic

ACMAT Corp. v. Sh. Dist., No. 85-7067, 1988 U.S. Dist. LEXIS 14612, at *3 (E.D. Pa. Dec. 21,
1988) (concluding that the negligence claims were barred as a matter of laarnpuosthe

PSTCA and that “[a]ny basis for rea@y on the plaintiff's contracts must be based on contract
law, not tort law”).

M. Count Xl is dismissedwith prejudice.

Count X|, alleging tortious interference with contract clasgainst the Pension Board
Defendants fails to state a claim because Hbgations are insufficient to show that the Pension
Defendants causedoaeach see Glazer v. Chandler, 414 Pa. 304, 307, 200 A.2d 416, 418 (1964)
(explaining that the tort of inducing breach of contract requires that the defemdiace or
otherwise case the third party to breach), or that they acted with the purpose of causing ha
see . Germain v. Wisniewski, No. 15-1279, 2016 U.S. Dist. LEXIS 103084, at *22 (W.D. Pa.
Aug. 5, 2016) (dismissing the tortious interference with contract claim betteualegations

were insufficient to show that the defendants specifically intended to causédhthe plaintiff).
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Further, be claim is dismissed wittrejudicebecause, for the reasons previously discussed, the
City did not breach the Settlement Agreement.

N. Count Xll is dismissedwithout prejudice.

Because there are no claims remaining agamgDefendant, Count XllI, seeking
declaratory relief, is dismisg without prejudice.
V. CONCLUSION

In its discretion and considering the parties’ filings over the past few montiGotine
exercises jurisdiction over the Complaifonilla’s claims are largely dependent on his
allegations that the City guaranteedhta pension. Based on the plain language of the written
Settlement Agreement, which is attached to the Complaint and as an exhibit to theysummar
judgment motions, this allegation is not truehe undisputed evidence shows that City agreed
only that itwould not oppose Bonilla’s pension application, andetl®no evidence dfreach
The breach of contract clairwhich is the first Count IX, is ripe for summary judgment and
judgment is entered in favor of the City. The motions for summary judgment are gtherwi
denied. Instead, all claims are disposed of on the motions to dismiss. The followingaceunts
dismissed without pjedice ?* either as premature and/or for failure to state a claim: Counts |
though VII, the first Count 1X, and Count XIl. Themaining counts are dismissed with
prejudice because they fail as a matter of law and any amendment wouldes@ @aiint VI,

the second Count D§ndCounts X to XI. Considering the ongoing pension proceedings and the

24 Bonilla’s equitable elief claims under the Pennsylvania Constitution are dismissed
without prejudice, but thelaims formonetary elief under the Pennsylvania Constitutiae a
dismissed with prejudice.
25 See Grayson v. Mayview State Hosp., 293 F.3d 103, 111 (3d Cir. 2002) (holding that in
the absence of undue delay, bad faith, dilatory motive, unfair prejudice, or futéitgendment,
acourt should grant a plaintiff leave to amend a deficient complaint after mddeftemoves to
dismiss it).
31
021119



significant amount of time th#as elapsed without effort by Bonilla to complete those
proceedingg? the Court will not continue to stay the instant proceedings. However, Bonilla is
grantedeave to reopen this action by filing an amended complaint within thirty days of th
completion of the pension proceedings and any related appellate réview.

A separate order will be issued.

BY THE COURT:

/s Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

26 Despite Bonilla’s complaints of delay in the pension proceedings, he and coensel ar
primarily responsible for the delay. The record is repkth evidence that at least since the
stay order was issued, Bonilla and Bonilla’s counsel failed to timely pudsoiiatrative
remedies.See Footnote 11supra. It appears that the pension proceedings stalled in the summer
of 2015 when Bonilla’s counsel failed to respond to and/or provide the Pension Board
Defendants with the documents it needed before scheduling the next h&ed). Although
there was some activity later that year and early in 2016, the pension procéedieds
completely n May 2016 due to Bonilla’s counsel’s failure to respond to the Pension Board’s
requests.Seeid.
27 Because the Complaint is dismissed in its entirety, the Court does not reReimsien
Board Defendants’ immunity argumeriiowever, becausBonilla is being given leave to
amend, at the appropriate tinigefendants are not prejudiced from reasserting this argument.
32
021119



