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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

KEVIN MCCULLERS,
Plaintiff,

V. : No. 5:16v-3732

LEHIGH COUNTY,

CITY OF ALLENTOWN,

HOWARD W. ALTEMOS, JR?

CARLOS ROBERTO BERNARDI

FRED J. CONTINQand

JOHN DOES, 1 THROUGH 10,
Defendants.

OPINION
Defendart Contino’s Motion to Dismiss, ECF No. 82 Granted
Defendant Altemos’s Motion to Dismiss, ECF No. 83 Granted in Part and Denied in Part
Defendant Bernardi’'s Motion to Dismiss, ECF No. 84 - Withdrawn
Defendant Contino’s Supplemental Motion taDismiss, ECF No. 86 Granted
DefendantContino’s Motion to DismissLehigh County’s Crossclainms, ECF No. 91 -Granted

Joseph F. Leeson, Jr. July 11, 2018
United States District Judge
l. INTRODUCTION

This caséarises from ammcident on July 17, 2014, when constable-Defendants Howard
W. Altemos, Jr. and Carlos Roberto Bernaitkgedlywent to the residence of Plaintiff Kevin
McCullers toserve a warrant for unpaid parking/traffic tickatsl shot amMcCullers when he

drove his vehicle out of his garage, resulting in serious amdgnent injuries. The matter is

! Although Defendant Altemos filed a bankruptcy petition on February 8, 2018, the United
States Bankruptcy Court for the Eastern District of Pennsylvania issuedi@ndd June 25,

2018, lifting the automatic stay for purposes of this litigatiBee In re: Howard William
AltemoseJr., No. 18-10886, at ECF No. 36 (E.D. Pa. Bank. Ct.).

2 The Commonwealth of Pennsylvania was dismissed as a party on June 3(52616.

ECF Nos. 70-71.
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now before the Court on a Second Amended Complaint, which Defendants Altemos and Fred J.
Contino, chairman of the Constables’ Education and Training Board (“the Bdaagte moved
to dismiss® Contino has also moved to dismiss Lehigh Courtgéssclaimagainst him.For
the reasons set forth below, the Motions to Dismieganted in part and denied in past
follows. The equal protection/race discriminatioriralagainst Altemos is dismissedhe
request to strike certain paragraphs from the Second Amended Complaint id grantged
partand denied in part as explained heréline Motion to Dismiss by Altemas otherwise
denied. The Motiosito Dismisshie Second Amended Complaint by Continogranted m their
entirety and all claims against Contino are dismis€aohtino’s Motion to Dismiss Lehigh
County’s crossclaim against himakso granted
. BACKGROUND

On July 6, 2015, McCullers initiated this civil rights action pursuant to 42 U.S.C. § 1983,
asserting violations of his constitutional rights and state tort cla®asnpl., ECF No. 1. He
filed aFirst Amended Complaint a few months later. Am. Compl., ECF No§endants
Bernardi, Contino, Lehigh County, and City of Allento@@ity”), as well as therDefendant
Commonwealth of Pennsylvanmpoved to dismiss the First Amended Complaint. Altemos filed
a Motion to Stay the proceedings pending the outcome of the criminal case diliestaign
arising from tle shooting incident on July 17, 2014.

In an Opinion dated June 30, 2016, this Court dismissed with prejudice all claims under
the First Amendmerds to all DefendantOpn., ECF No. 70. It also dismissed with prejudice
McCullers’'s Fouteenth Amendment claims for violation of his due process rights, the indemnity

claim, the Commonwealth of Pennsylvania as immune, &edctaims against Contino in his

3 Bernardi also filed a Motion to Dismiss, but withdrew thetion on July 9, 2018See

ECF No. 106.
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official capacity The Court dismissed without prejudibe claims against Contino ihis
individual capacityMcCullers’sequal protectiomlaims and, under limited theories, the Fourth
Amendment claimsContino’s qualified immunity defenseas denied without prejudice as
moot, but Bernardi’s motion for qualified immunity and to disntiesassault and battery claim
wasdenied. Bernardi’'s request to strikes denied without prejudice. Finally, Altemos’s
request to stay the civil proceedings pending resolution of his state crprocakdingsvas
granted.

The stay was lifted on November 15, 2017, and McCullers filed a Second Amended
Complaint on December 1, 2017. Sec. Am. Compl., ECF NoMtZ ullersasserts two counts:
(1) federal civil rights violations under 42 U.S.C. 8§ 1983 for excessive force, uncoosétuti
taking, and ree discrimination as to all Defendants; and (2) state tort of assault and batery a
Altemos, Bernardi, and the John Doe Defendatus{{ 75107. Bernardi, Lehigh County, and
the City filed Answes, with affirmative defenses, to the Second Amended Complaint. ECF Nos.
80-81, 105. Lehigh County's Answer includesrassclainfor contribution and/or
indemnification againddefendant®ltemos Bernardi, and Contino. LC Answer, ECF No. 81.
Defendant®Altemosand Contino have moved to dismakor part of McCullers’s claims ECF
Nos. 82-84, 86. Contino has also moved to dismiss Lehigh Coundgsclaim ECF No. 91.

In Altemos’s Motion to Dismiss, he argues that McCullers’s Fourteemtenrdment
claim under the Equal Protection Clause for raserdninationfails to state a claim because the
Second Amended Complaint includes only vague and conclusory allegations, unsupported by
facts that Altemoswasintolerant of African Americans. A. Mem. 4, ECF No. 88temos
asserts that McCullers alsalfeto allege sufficient facts showing thas actions were the

product of racial animusld. Next, Altemossuggests that the Second Amended Complaint is
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replete withcharacter attackiat have no bearing tmy viableclaim. Id. 6-8. He contends tha
paragraphs 11-14, 27, 34-36, 39-42, and 65-66 shoeusdricken.Id.

Contino has filed three Motions to Dismiss. In the finsttion, he suggests that the
Second Amended Complaint contains essentialysime allegations as thiesEF Amended
Complaint, simply renumberedC. Mem.3,* ECF No. 82. He contends that McCullers makes
no factual allegations that Contino’s actions or inactions were on the basis ofs@caidation.
Id. 6. Contincalso argues thahere are no allegans thateither Altemos or Bernardi did not
receive the required training to make them eligible for certificdiiothe Boardor that, in light
of Contino’s limited authority, there were grounds to allow him to revoke theirriea
certification. 1d. 8, 10-11. In addition to Contino’s alleged lack of authagfoardchairman
Contino argues that McCullers cannot show tgactions alone could have created a
controlling majority of the sevemember Boardrequired for Board actionld. 12 (citing
Armenti v. TomalisNo. 1:12ev-2039, 2016 U.S. Dist. LEXIS 151985, at *15 (M.D. Pa. Nov. 2,
2016) (explaining the “precedential legal holding that an individual defendant cannotibe hel
liable where less than a majority of the board acted for impabiasgasons”)). Contino argues
that while McCullers alleges th@bontino is a policymaker based on his posiasrhairman of
the Board, McCullers does not identify any policy, practice, or custom thainGaatuld have
changed.ld. 13. Hefurther contendsthatMcCullers failsto show a pattern of preexisting
violations to showdeliberatandifference.ld. Contno asserts that McCullers faiis offer any
facts to support the conclusory allegation that Contino directed others to violatdléfs’s

constitutional rights or had knowledge of and acquiesced in the actions of Altemeshards

4 Counsel did not number the pages of the Motion or Memorandum. Accordingly, this

Court has used the page numbers electronically assigned to the documents througé the Ca
Management Filing System.
> 44 Pa.C.S. § 7143(b) (outlining the seven-person composition of the Board).
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Id. 14. Finally, Contin@sserts that the federal claims for damages are barcpabbied
immunity because Pennsylvania law does not give him the authority to take the acliotek4c
complains he failed to take, and that if this Court interprets the lawettfgy then it is not
clearly establishedld. 14-16.

In a Supplemental Motion to Dismiss, Contino movedismissthe unconstitutional
taking claim,an argumenteot advanced in hisriginal Motion to Dismiss.C. Supp. MemECF
No. 86. He submitghree arguments. First, the claim does not apply to ConkthoSecond,
this Court did not give McCullers leave to amend to assert such a d¢thinthird, McCullers’s
allegations are insufficient to show any unconstitutional takidg.

Finally, Contino has moved to dismiss Lehigh Cowstybssclaimagainst him. CC.
Mem. ECF No. 91. Contino asserts that thessclaimcan only relate to Count | and,
regardless, in light of the pending Motions to Dismiss the Second Amended Complaint, the
crossclaims premature. CC Mem. 3. Contino also argues thatrtssclaimndoes not
distinguish between the types of damages, aadritiemnification and contribution do not apply
to punitive damages. CC Mem. 4.

1. FACTUAL ALLEGATIONS

The Second Amended Complaint allegedollows: Altemos, Bernardi, and/or the John

Doe Defendats’ were employed as Pennsylvania State Constables and performed constable

duties on behalf of Lehigh County and/or the City. Sec. Am. Compl. {1 283, were

6 The John Doe Defendants are identified in the Second Amended Complaint as

individuals, with the same business address as Altemos and Bernardi, who “supeairssdl, t
and/or were otherwise responsible for properly training and/or supervising and/asrmgnit
Defendants, Altemos and Bernardi.” Sec. Am. Compl. 1 7.
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appointed, trained, certified, and removed by Defendaids{ 30. They were supervised and
reviewed by Contino as chairman of the Board, Lehigh County, and/or thel€ifjff 6, 31.
The Board trains constables and establishes standards for certificatostaftdes and
qualification to carry and use firearms ire gherformance of their dutiesd. § 19 (citing 44
PaC.S. § 7148).

On July 17, 2014, Altemo8ernardj and/or the John Doe Defendamsnt to
McCullers’s residence to serve a warrant for unpaid parking/traffic ticieet§ 43. McCullers
conclude$ that they wenon behalf of, at the direction of, and/or with the actual knowledge and
acquiescence of Contino, Lehigh County, and/or the Qatyq] 47. Altemos, Bernardi, and/or
the John Doe Defendanigere in plain clothes and armeldl.  44. They did not knock on
McCullers’s door or identify themselvetd. {1 46, 49.

While the onstables were on his property, McCullers, who is African Amerwas,
leaving his residence to go to Dunkin Donuts and drove his vehicle out from his gakage.
19 48, 61.As McCullers’s was backing out, Altemos, Bernardi, and/or the John Doe Defendants
shot at McCullerslid. 1 52, 55. McCullers was unarmed and did nothing to provoke the
shooting. Id. 11 51, 5657. Bernardi and/or the John Doe Defendatiist McCullers'’s tire.ld.
1 54. Altemosand/or the John Doe Defendast®t McCullers Id.  53. The bullethatstruck

McCullersentered hideft side and traveled to his neck, causing paralydisf 68. He has had

! Any time this Court refers simply to “Defendants” it is because McCullersalidpecify

in the Second Amended Complaint to which Defendants he is referring. The reasonable
inference for met allegations is that “Defendants” includes only Lehigh County and the City.
Whether Contino is included in “Defendants” is often unclear. For purposes of this Opinion,
however, all reasonable inferences are drawn in McCullers’s favor.

8 This Court recognizes that legal conclusions need not be accepted ssdréshcroft v.

Igbal, 556 U.S. 662, 678 (2009) (holding that a district court evaluating a motion to dismiss need
not acceptegal conclusionas tru¢, but includes these conclusions, among others, in this

section of the Opinion to fully explain McCullers’s allegations and claims.
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numerous surgeries and ram@awheelchakbound. Id. 1968-69. Altemos was criminally
charged for his conduct in the incident and pletb contendes to Recklessly Endangering
Another Personld. 11 5960.

Altemos, Bernardi, and/or the John Doe Defendants never acted teedsprilarly
situated norAfrican Americans of their rightsld. § 62. McCullers concludes that the actions of
Altemos, Bernardi, and/or the John Doe Defendants were motivated by distomesathey
harbored animosity toward McCullers because he is African Ameridafff 61, 81. McCullers
also concludes that Altemos, Bernardi, and/or the John Doe Defendants conspirechagdomst
deprive him of his constitutional rights and to cause him bodily h&dnf] 61. Prior to the day
in question, Altemos, Bernardi, and/or the John Doe Defendesitisd McCullers’s residerec
and were aggressive, belligerent, and rude to his girlfriend, who is also Africancam
resulting in her having to contact the township police anthigaliem respond to end the
encounter.ld. 1 65. AltemosandBernarditreated similarly situatedom-African Americans
better. Id. § 67.

It has become custom for Pennsylvania constables to serve warrantsaachpain-
clothed, with the authority to make arrests and use deadly flatc$.45. McCullers concludes
that a0 July 17, 2014, Altemos, Bernardi, and/or the John Doe Defendargsacting at the
direction of Defendants and in furtherance of an accepted custom and/or practf§e6364.

He also concludes thBtefendants knew or reasonably should have known that the lack of hiring
policies, non-enforcement of rules, and insufficient training were resultingessive use of
force by constabledd. 1 26, 91-95.There weranultiple prior incidents, including in Lehigh

County, of Pennsylvania constables violating constitutionalgightl using excessive forclel.
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1 27. In April 2014, the Commonwealth of Pennsylvania, after conducting a study, proposed
reforms to the constable systeid. § 24.

Count One of the Second Amended Complaint is brought against all Defendants, alleging
a violation of 42 U.S.C. § 1983 for excessive force, unconstitutional taking, and race
discriminationunder the Fourth and Fourteenth Amendments. Sec. Am. Compl. {1 75-99.
McCullers alleges thain July 17, 2014, Altemos, Bernardi, and/or the John Doe Defendants
were acting in their individual and/or official capacitidd.  77. They werallegedly acting
either: (1)under the personal direction of Lehigh County, and/or the City, and/or Contino, or (2)
with theactual knowledge and acquiescentéehigh County, the City, and Contintd. I 77.
Defendants allegedknew prior to July 17, 2014, of the past history of violence and
discriminatorytreatment of African Americans Altemos, Bernardi, and/or the John Doe
Defendantsbut failed to tke remedial actionld. §{ 78-79, 84-85, 90-91ITheywere allegedly
deliberately indifferent by permittingonstables to carry firearms in the line of ddligcharge
firearms unnecessarily, and make agaegth inadequate training and supervisida. § 79.
Count Two of the Second Amended Complaisgerts the state law tort of assault and battery
againstAltemos, Bernardi, and/or the John Doe DefendalutsY{ 100107.
V. STANDARD S OF REVIEW

A. Motion to Dismiss -Rule 12(b)(6)

In rendering a decision on a motion to dismiss, this Court must “accept all factual
allegations as true [and] construe the complaint in the light most favorable taititéfgl
Phillips v. Cnty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (quotkigker v. Roche
Holdings Ltd, 292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omitted). Only if

“the ‘[flactual allegations . . . raise a right to relief above the speculatie€’leas the plaintiff
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stated a plausible clairtd. at 234 (quotindBell Atl. Corp. v. Twomb|y550 U.S. 540, 555
(2007)). “A claim has facial plausibility when the plaintiff pleads factuaterdrthat allows the
court to draw the reasonable inference that the defendant is liable for theducalteged.”
Ashcroft v. Igba) 556 U.S. 662, 678 (2009). However, “the tenet that a court must accept as true
all of the allegations contained in a complaint is inapplicable to legal concliididns
(explaining that determining “whether a complaint states a plawdata for relief . . . [is] a
contextspecific task that requires the reviewing court to draw on its judici@rexqre and
common sense”). The defendant bears the burden of demonstrating that a plaifaitedao
state a claim upon which relief che granted Hedges v. United State$04 F.3d 744, 750 (3d
Cir. 2005) (citingKkehr Packages, Inc. v. Fidelcor, 1n®26 F.2d 1406, 1409 (3d Cir. 1991)).

B. Motion to Strike - Rule 12(f)

A court may strike “any redundant, immaterial, impertinensocandalous matter.” Fed.
R. Civ. P. 12(f). Motions to strike are generally disfavored and are considextembac' remedy
to be resorted to only when required for the purposes of justidel’a Cruz v. Piccari Press
521 F. Supp. 2d 424, 428 (E.D. Pa. 2007) (quoting&hn Transfer, Inc. v. Victaulic Co. of
Am, 859 F. Supp. 154, 158 (E.D. Pa. 1994)). Thus, the moving party generally must
demonstrate that the material “has no possible relation to the controversy anaus®y c
prejudice to one of thegpties.” Id. at 42829 (quotingRiver Rd. Dev. Corp. v. Carlson Corp.-
Ne, No. 89-7037, 1990 WL 69085, at *3 (E.D. Pa. May 23, 1990)). “Even where the challenged
material is redundant, immaterial, impertinent, or scandalous, a motion to ktrikd sot be
granted unless the presence of the surplusage will prejudice theagaety.” Pennington v.
Wells Fargo Bank, N.A947 F. Supp. 2d 529, 534 (E.D. Pa. 2013) (quotipertUniverse, Inc.

v. Cisco Sys., Inc868 F. Supp. 2d 376, 379 (D. Del. 2012)).
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V. ANALYSIS

A. McCullers’s equal protection/race discrimination claim is dismissedas to
Altemos and Contina

Altemosand Contino move to dismiss McCullers’s Fourteenth Amendment claim under
the Equal Protection Clause. They argue that the Second Amended Complaint, lik& the F
Amended Complaint, contains insufficidattual allegations to show that the actiofs
Altemos or the actions or inactions of Contino, were the product of racial animus.a$éeey
that McCullers makesnly vagueand conclusory allegations and does not desanlysimilarly
situated individials who received more favorable treatment.

McCullers responds to the argument\tiémos by referring to theague and
conclusory allegations in his Second Amen@exnplaint’ SeeOpp. A. Mem. 4, ECF No. 88
(citing Sec. Am. Compl. 11 62, 66, 78, 8But, these allegations are essentiallysame that
were alleged in theilst Amended Complaint, which this Coualgterminedvere insufficient to
state an equal protection clairBeeOpn. 6-9 (explainingnter alia, that although McCullers
claimed theconstablesvereaggressive, belligerent, and rude toAigcan Americangirlfriend

on a prior visit to his residenclke “allegdd] no facts to support his various conclusory

o McCullers does not respond to Contino’s arguments to dismiss the equal protection

claim. SeeOpp. C. Mem. 5, ECF No. 87 (arguing only about Contino’s posisarhairman of

the Board that granted firearms certificasand about whether the failure to train was obvious).
The claim may therefore be dismissed as to Contino as unop@sedolan v. PHL Variable

Ins. Co, No. 3:15€V-01987, 2018 U.S. Dist. LEXIS 58852, at *24 (M.D. Pa. Apr. 6, 2018)
(granting as unopposed that portion of the motion to dismiss the plaintiffs did not oppose in their
opposition brief). Regardless, for the reasons discussed in this Section of the Opinion as to
Altemos, and in thelssence of any allegations that the Board’s training program was deficient in
this respect or that Contino was deliberately indifferent, as will be digstusgeeater detail

below, McCullers has failed to sufficiently state an equal protection/rac@ndgisation claim as

to Contino. SeeJoint State Government Commissi@port Constables in Pennsylvania:

Proposed Statutory Reform&pril 2014, at 18,
http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2014-369-
Constable%20Report%206.03.14.ftReport”) (training congtbles in the area after alia,

“moral standards, ethics, individual responsibility and cultural divérkity

10
071018


http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2014-369-Constable%20Report%206.03.14.pdf
http://jsg.legis.state.pa.us/resources/documents/ftp/publications/2014-369-Constable%20Report%206.03.14.pdf

allegations that the constables acted out of racial ajm@&sirther, as tthe allegation that
Altemos did not deprive similarly situated néifrican Americanindividualsof their
constitutional rightsMcCullersdoes not include any specific facts regarding these allegedly
similarly situated individualsas is necessaryseePerano v. Twp. of Tildem23 F. App’x 234,
238-39 (3d Cir. 2011) (concluding thae plaintiff failed to state aequal potection claim
because he “simply alleged that he was treated differently from ‘other sinsitadyed
residential and commercial developers™ and that “[w]ithout more specificdbali@gations as
to the allegedly similarly situated parties, he has not made plausible the monthas those
parties exist and that they are like him in all relevant asped&ially, althoughMcCullers
refers to a Third Circuit case in which the Court of Appeals determined that a sagemnse of
a racial slur in front of the employee’s nAfrican American ceworkers, coupledavith threats
of termination may be severe enough to create a hostilk environmentsee Opp. C. Mem. 4
(citing Castleberry v. STI Grp863 F.3d 259, 265 (3d Cir. 201 Af)ere are no allegations here
that Altemosor Continoused any raciapithets

ConsequentlyMcCullers’srace discriminationfgual protectionclaimis dismisseds to
Altemos and Contino.

B. Allegations of racial animosity and discriminationon the part of Altemos
only, are stricken from the SecondAmended Complaint.

Altemosassens thatsome of the allegations in the Second Amended Complant a
character attacks and irrelevant to any viable claimarbiges that these paragraphs should be
stricken. McCullers responds that the standard for striking pleadings is strict drltdraos
does not analyze how each challenged paragraph is “scandaloysettinent] or “immaterial”
to the litigation. SeeFed. R. Civ. P. 12(ff* The court may strike from a pleading an insufficient

defense or any redundant, immaterial, impertinent, or scandalous.thattésCullers also
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contends thahe dlegations regarding Bernardigdleged violent history are relevant to his
claims that other Defendants were deliberately indifferent to his lack ahgain

This Court agreewith McCullersthat the allegations in paragraphs 27, 34-36, 39-41, and
65 ma be relevant to th®onellclaim. SeeLawson v. City of Coatesvill&lo. 12-6100, 2013
U.S. Dist. LEXIS 123447, at *18 (E.D. Pa. Aug. 28, 2013) (refusing to strike allegations of
police officers’ racial comments because they related to the plainiérell claim). The
motion to strike these paragraphs is therefore denied.

The motion to strike is also denied as to paragraphs 11 through 14. Although this Court
finds that counsel’'s commentary in these paragraphs is unnecessary and doesmsdpipgt t
MccCaullers’s clains, because motions to strike are disfavored, it cannot conclude that the
“allegations have no possible relation to the controversy and may cause prejuiesof the
parties.” SeeCiolli v. Iravani, 625 F. Supp. 2d 276, 283 (E.D. Pa. 20@3plaining that a
motion to strike is disfavored and will usually be denied unless such a showing is made)
Further, in the event the case proceeds to trial, counsel is genetidiédemde latitude in
characterizing what the evidence doesl@es not revealSee Mori v. Allegheny Cnfyb1 F.
Supp. 3d 558, 570 n.6 (W.D. Pa. 2014) (commenting that “the pleadings merely serve to alert
defendants to plaintiff's plans to employ these characterizations andittes@ot appear to be a
sound basis for striking them at this juncture”). Accordingly, the request to stragrgahs 11-
14 is denied.

Finally, the motion to strike is granté&d part as to paragraphs 42 and @bese
paragraphs contain allegations that Altemos, Bernardi, and/or the John Doe Defentiantési ha
racial animus and discrimination, which are relevant only t@thml protection/race

discriminationclaim, which has now been dismissasito Altemos Becausgaragraphs 4and
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66 are no longer relevant to any clagainst Altemos, they are immaterial and impertiment
this regard See Razak v. Uber Techs., Ji¢o. 16-573, 2016 U.S. Dist. LEXIS 173351, at *16
(E.D. Pa. Dec. 14, 2016) (striking allegations that related to the dismissed clamsdérey
were no bnger pertinent)Jones v. Thomas Jefferson Univ. plo&No. 13-4316, 2015 U.S. Dist.
LEXIS 14891, at *10 (E.D. Pa. Feb. 4, 2015) (striking all references to racial disatiom
from the amended complaint after dismissing the racial discrimination g¢lairhey are also
prejudicial to Altemos.Any referenceto Altemos in pragraphgl2 and 6@retherefore
stricken?®

C. McCullers fails to state a claim against Contino for unconstitutional takng.

Contino moves to dismiss the unconstitutional takiagm.** He argues, first, that it
does not appear that the claim applies to bt regardless, McCullers failg state a claim
Secondhe argueshat McCullers did not have permission from this Court to add this ¢faim.
Counsel for McCullers fails to respond to any of these arguments. Instead, tive brie
opposition to the motion makes no mention of the unconstitutional taking ckastE CF No.
87.

The takings claim may therefore be dismissed against Contino as unopfesdsrown
v. Diguglelmo, 418 F. App’x 99, 102 (3d Cir. 2011) (stating that where a party is represented by
counsel and fails to respond, a motion may be granted as unopocian);2018 U.S. Dist.

LEXIS 58852, at *24 (granting as unopposed that portion of the motiosnaoss the plaintiffs

10 Paragraph 66 refers to “Defendants” generally without specifying argnDat by

name, but istrickenas to Altemos.

1 Altemos has not moved to dismiss this claim.

12 SeeFed. R. Civ. P. 15(a)(2) (providirtgatwhere a party previously amended the
complaint, the party may only amend “with the opposing party’s written consdre ootirt’s
leave”); Order dated November 15, 2017, ECF No(stating that “Plaintiff shall file an
amended complaint consistent with the Opinion and Order dated June 3(a@1ény claims
or parties dismissed without prejudidemphasis added))
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did not oppose in their opposition briepee alsd&.D. Pa. L.R. 7.1(c) (directingny party
opposing a motioto timely file abrief in opposition and providing that “[ijn the absence of
timely response, the motianay be granted as uncontested”). Moreover, after review of the
merits, this Court concludes that McCullers fails to state a takings claim.

“The Takings Clause of the Fifth Amendment, made applicable to the Stateshttireug
Fourteenth, provides that private property shall not be taken for public use, without just
compensation.’Lingle v. Chevron U.S.A. Inc544 U.S. 528, 536 (2005) (internal citations
omitted). The Takings Clause does not prohibit the mere taking of private proptrey; “it
proscribes taking without just compensatioid”; Williamson Cnty. ReyPlanning Comm’n v.
Hamilton Bank473 U.S. 172, 194-95 (1985). “A plaintiff must first ‘seek compensation
through the procedures the State has provided for doing so’ before gsadeiteral takings
claim.” Chainey v. Stree623 F.3d 200, 222 (3d Cir. 2008) (concluding that the takings claim
was not ripe because the plaintiffs never pursued their claim in state qowtthgWilliamson
473 U.S. at 194).

It is not clear fronthe Second Amended Complaint what the takings claim is based on.
Regardless, of the three possibilities that this Court has identified, nona slait®. First, to
the extent McCullers may be relying on his own physical injury, the claimasidsmter of
law. See dnes v. Phila. Police Dep’s7 F. App’x 939, 941 (3d Cir. 2003) (holding that a Fifth
Amendment takings claim cannot be predicated on personal injury because “tthasseme’s
body is private property that may be taken by the United States for armngmrdal purpose of
any kind upon the payment of just compensation is to contend for something so far contrary to
our theory of government, the relationship of the government and citizens as to bblahtena

(internal quotations omittgll Second,d the extent that McCullers relying on the presence of
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the constables at his residenecedaly 17, 2014to serve a warrant, the claim fails as a matter of
law. See Jones v. Phila. Police De®@7 Fed. Appx. 939, 941-42 (3d Cir. 2000¢termining
that a temporary physical invasion of private property by the goverrimatit minimal
economic impact (less than $500 in damages) did not entitle the owner to comperShatsain);
v. Harff, No. 2:11ev-1311, 2013 U.S. Dist. LEXIS 56236, at *10-11 (W.D. Pa. Apr. 19, 2013)
(holding that a constable’s entry into a home to serve an arrest warrant is fllotfarf@ndment
taking). Third, to the extent McCullers bases the takings claim on the dansge ta his tire
when it was shot, the claimifebecause he does not allege that he exhaustedgmstation
state remediesSeeMantua Cmty. Planners v. City of Phil&o. 12-4799, 2013 U.S. Dist.
LEXIS 173844, at *6-9 (E.D. Pa. Dec. 11, 2013) (dismissing the unconstitutional taking claim
because the plaintiffs “failed to allege the necessary exhaustion afgmstation state
remedies”). Moreover, there is nothing to suggest that Contino had any involvenhetitewit
shooting of the tire. There are also no allegations of any policy, pramtiseycedure that
causedhe loss of property. df all these reasons, McCullers’s unconstitutional taking claim is
dismissed as to Contino.
D. McCullers fails to state aclaim against Contino as chairman of the Board.
Contino moves to dismiss McCullergalure-to-train and failureo-supervise claims
against himas well as the claim th@ontino should not have issued firearms certifications to
Altemos, Bernardi, and the John Doe Defendants. Coaties that altugh McCullers
alleges Contino is a policymaker based on his position as chairman of the Board, Maihdke
not identify any policy, practice, or custom that Contino could have changed. Contino contends
that both Altemos and Bernardi received the nemguitraining to make them eligible for

certification by the Board and, in light of Contino’s limited authority, there wergrounds to
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not issue certifications or to allo@ontino b revoke their firearms certificatisn Additionally,
Contino asserts &t McCullers fails tallegea pattern of preexisting violations tbasv
deliberate indifference, or that Contino directed others to violate McCslleps'stitutional
rights or had knowledge of and acquiesced in the actions of Altemos or Bernardi.

McCullersrespondghathe has sufficiently pled that Contino, as chrginof the Board
that trains and certifies Pennsylvania constables, was directly involved dalibberately
indifferent to the excessive use of force by Altemos, Bernardi, and/or the Jotipelmelants
on July 17, 2014. Opp. C. Mot. 5, ECF No. &7cCullers argues that he has pled “patently
obvious violations of failing to train” and similar constitutional violations thatféDdants”
knewof and disregarded, wthh demonstrate deliberate indifferen&ee id.

I. Contino cannot be liable for the conduct of Altemos, Bernardi, and/or the
John Doe Defendants on July 17, 2014, under a theoryraspondeat superior.

“Government officials may not be held liable for the unconstitutional conduct of their
subordinates under a theoryrespondeat superidr Igbal, 556 U.S. at 676. Rather, state
actors are liable only for thedwn unconstitutional conduct.Barkes v. Hist Corr. Med., Inc.
766 F.3d 307, 316 (3d Cir. 2014)here are two ways in whichssate actomay be liable for
theunconstitutional actsf asubordinate(1) heparticipated in violating the plaintiff's
constitutional rights, directed others to violate them, or had knowledge of and acd)inetbee
theunconstitutional conduct; @¢2) heis a policymaker andyith deliberate indifference to the
consequences, established and maintained a policy, practice, or thetaiinectly caused the
constitutonal harm.Id.; A.M. v. Luzerne County Juvenile Det. C&72 F.3d 572, 586 (3d Cir.
2004). “Failure to” claims, such as failure to train, failure to discipline, arréatb supervise,

“are generally considered a subcategory of policy or practicéitydb Barkes 766 F.3d at 316.
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Initially, this Court finds that there are no factual allegations to suggest Covdsio
directly involved with the use of force by Altemos, Bernardi, and/or the John Deedetts.
There are no allegations that Contino participated in the events on July 17, 2014, dirgcted a
Defendant to violate McCullers’s constitutional rights, or had knowledge of aikeaced in
the alleged violatiod® Accordingly, this Court considers whether McCullers has stated a claim
agairst Contino for policy or practice liability.

The Board, “with the review and approval of the commission,” is responsiblatéar,
alia, establishing and administering training programs and continuing educatioansofgr
constables “concerning subjects [B¢oard may deem necessary and approptiattablising
standards for the certification or qualification of constables to camgefirearmsand
certifying “constables who have satisfactorily completed the basicanuhging education and
training requirements 44 Pa.C.S. 88 7144, 7148. Assumarguendathat Contino is a
policymaker in these ared$this Court addressddcCullerss challenges to the sufficiency of
the training prograsandfirearms qualification standardas well as his suggestion that the
Board’s screening procedure befeguingfirearmscertificatiors was insufficientseparately

from his remaining failur¢o claims

13 To the extenthe Second Amended Complaint includes broad conclusory allegations that

Altemos, Bernardi, and/or the John Doe Defendants were acting under the peireatiah of

or with knowledge and acquieste by Continosee, e.gSec. Am. Compl. I 77héere are no
specific factual allegations to supporésle conclusory statements. These allegations are
thereforeinsufficient to state a claimSee Moore v. City of PhilaNo. 14-133, 2014 U.S. Dist.
LEXIS 27894, at *14-15 (E.D. Pa. Mar. 5, 2014) (dismissing the supervisory liability cla
because the cortgint did not allege any facts from which the court could infer the supervisor
had actual knowledge of the subordinates’ use of excessive force).

14 See Pembaur v. City of Cincinnati75 U.S. 469, 482 (1986) (“Municipal liability
attaches only where tltecisionmaker possesses final authority to establish municipal policy
with respect to the action ordered.”).

17
071018



il. McCullers has failed to state a claim against Continéor failure to train .

To state a failur¢o-train claim, a plaintiff “must (1) identify the deficiency in training;
(2) prove that the deficiency caused the alleged constitutional violatidr{3aprove that the
failure to remedy the deficiency constituted deliberate indiffee on the part of the
municipality.” Plonka v. Borough of Susquehanhi. 3:17€V-00262, 2017 U.S. Dist. LEXIS
52069, at *7-8 (M.D. Pa. Apr. 5, 2017) (internal quotations omittBdliberate indifferenceo
a training progranmay be found where “ihght of the duties assigned to specific officers or
employees the need for more or different training is so obvious, and the inadequacy $o likely
result in the violation of constitutional rigkitsCity of Canton v. Harris489 U.S. 378, 390
(1989).

McCullers has failed tetate a failureto-train claim against Continfor at leastwo
reasons. First, he does not identify any “specific” deficien@pthrerthe constable training
programor the firearms qualification progratiat caused his injurySee Plonka2017 U.S.

Dist. LEXIS 52069at *8-9 (dismissing the plaintiff's failur¢o-train claim because the amended
complaint failed “to identify any specific deficiency in any training prograrndhased the
constitutional violation alleged”). “Rlatiffs must identify a specific deficiency, rather than
general ineffectiveness of training, and theneist be an affirmative link between the alleged
inadequacies of the training and the constitutional violation at ¥5slee.(quotingNiblack v.
Murray, No. 12-6910 (MAS), 2013 U.S. Dist. LEXIS 114670, at *20 (D.N.J. Aug. 14, 2013)).
McCullers withoutevenacknowledging that there are two training prograessentially claims
thatthetraining isdeficient inits entirety. SeeSec. Am. Compl. § 32(leging that the training

is inadequate regarding: announcing the constables’ presence, makirgy ser@gtg warrants,

discharging weapons, using deadly force, “and similar training procedures knowinag|
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foreseeably resulting in the [July 17, 2014] incident”). This is not sufficientlyfgpe&ee
McLaughlin v. CunninghanNo. 13¢v-01926, 2014 U.S. Dist. LEXIS 39707, at *34-35 (E.D.
Pa. Mar. 25, 2014) (dismissing the failucetrain claim becausénter alia, the plaintiff failed to
identify thespecific training that was not given and only asserted in a general andsooycl
fashion that the municipality failed to use adequate training prior to the incid#rthout
identifying any specific deficienciedMcCullers has failed to show a caukiak to the alleged
constitutional violation.See Plonka2017 U.S. Dist. LEXIS 52069, at *8-9.

Second, McCullers’s claim fails because he does not allege facts to show @@#ino
deliberately indifferent to a policy or practice that caused the camstiéliviolation. Initially,
this Court finds that the need for more or different trainvagnot “so obvious, and the
inadequacy so likely to result in the violation of constitutional righBeeCity of Canton 489
U.S. at 390. The constable training program requires all persons wishing to ladblesntst
complete an 8Mour basic training course before they can be certifBmbReport’ see alsat4
PaC.S. § 7145. Additionally, constables must complete annual training of up to 40 Beers.
Reprtat 17;see alsal4 Pa.C.S. § 7146. Both the 80-hour basic training curriculum and the
annual continuing education curriculum inclugiger alia, training in the proper use of force.

Id. at 1819. Constables must also be certified to carry or vsarfns in the performance of
their duties.ld. at 21;see alsal4 Pa.C.S. § 7148. Constables must complete a 40-hour basic
firearms course, which is offered after completion of the 80-hour basiagaiaurse. Repost

21. The bsicfirearms courseovers,nter alia, safe handling techniques and marksmanship,

andincludes interactive judgmental shooting scenarlds.FHrearms certification, like the

15 This Report was cited in the Second Amended CompkerSec. Am. Compl. T 24, and

may therefore be considered in deciding the Motion to Bisysee Winer Family Tr. v. Queen
503 F.3d 319, 327 (3d Cir. 2007) (explaining that in deciding a motion to dismiss, the court may
consider “documents incorporated into the complaint by reference”).
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continuing education requirement, is annual and requires constables to completéi@maaddi
20-hour courseld. 21-22. ‘Both [firearms]programs emphasize safety and judgmental
shooting.” Id. at 22. There is no allegation ti#dtemos Bernardj andor the John Doe
Defendantslid notcompletethis training Thus, the need for more or diféett training was not
“so obvious to establish deliberate indifference.

To state a claim based @ontinds deliberate indifferencéyicCullers mustherefore
show that Contino was on notice the training progravare “deficient in a particular respect,”
which is normally accomplished by showing a pattern of similar constitutionatieios. See
Connick v. Thompson63 U.S. 51, 62 (2011)Without notice that a course of training is
deficient in a particular respect, decisionmakers can hardly be said to h&vegadely chosen a
training program that will cause violations of constitutional rights-pwever, the Second
Amended Complaint, like theirst Amended Complaint, fails to allege any spetffincidents
where eitheAltemosor Bernardipreviously used excessive force or otherwise committed
constitutional violations in the course of their constable ddfids.order to survive a motion to
dismiss, a plaintiff must allege specific facts identifying and describingribveipcidents of

misconduct.See Peters v. RyaNo. 16-01332-RGA, 2017 U.S. Dist. LEXIS 56410, at *6-7 (D.

16 The Seconddmended Complaint merely repeats the samespatific allegation made

in the First Amended Complaint that “[u]pon information and belief, prior to the subgdent,
Defendants Altemos, Bernardi and/or John Does (1-10) were involved in incidents in which they
had used excessive force and/or committed constitutiolations while performing

constabulary duties.Cf. Am. Compl. § 48with Sec. Am. Compl. { 41SeealsoOpn. 25

(finding McCullers’s norspecific allegations that Altemos or Bernardd Haiolent

propensities” anthat there werpublic complaints were insufficient to state a claimihere is

no suggestion that a firearm was involved in any of the prior incisdrgaDefendants

Altemos, Bernardi and/or John Dossreperforming constabulary duties.

17 The allegations regarding prior domestic assaults between Altemos antktaadv

between Bernardi and his wife are unrelated to their performance of constaxde SaéSec.

Am. Compl. 11 36-38. Further, although McCullers alleges that a handgun was involved in the
domestic argument between Altemos and his wife, there is no mention of a weapon being
involved during the domestic incident between Bernardi and his Bie. id.
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Del. Apr. 13, 2017) (dismissing the excessive force claim because the balasderior
similar incidents of illegal assaults and excessive force failed ®ataim for relief).
McCullers failed to include any details about the alleged prior incidgtiisAltemosor
Bernardiin his pleadings SeeMcLaughlin 2014 U.S. Dist. LEXIS 39707, at *34-35 (dismissing
the failureto-train claim becausanter alia, the plaintiff failed to provide any factual
information about the prior incidents of excessive force by the defentiar@r to demonstrate
deliberate indifference)

McCullers also failedo allege any facts to support his conclusory statement ehéddck
of training resukkd in the excessive use of force by constables gene&sigSec. Am. Compl.
1 26;Kipp v. Allegheny CntyNo. 2:11ev-1553, 2012 U.S. Dist. LEXIS 59139, at *3 (W.D. Pa.
Apr. 27, 2012) (dismissing the excessive force claims against the supervisoyaeéfeecause
the plaintiff did not plead any facts to support the conclusory allegation that theisapknew
of prior misconduct or failed to enforce, or to discipline officers for prior violationgrson
policy). His swgestion that the proposed reforms in the 2014 Report put Contino on notice of
the need fomore ordifferent training imot persuasivbecause thReport did not stateat
there was a need for additional training or that the current training pragranmadequate.
Rather, the Report proposed that lasictraining hours be increased from 80 hours to a range
between 80 and 100 hours to allow the Board to change or add topics without having to remove
others. SeeReport at 2, 25. The other proposalshe Reportvere unrelated to constable
training. Seed. at 26, 29 (recommending that constables be requine@édo uniformsand that
judicial authority to remove constables be expanded). As the United States &@Qmernhas
repeatedly commented, “[i]n virtually every instance where a person tdsshar her

constitutional rights violated by a city employee, a 8§ 1983 plaintiff will be ableitd {
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something the city ‘could have done’ to prevent the unfortunate incid€ity"of Canton489
U.S.at392;see alsaConnick 563 U.Sat67. For this reasorthe Court demands a higher
standard of fault to impose liability: that of deliberate indifferer€y of Canton489 U.Sat
392. MccCullers has not met that standard.

For all these reasons, the faildcetrain claim against Contino is dismisse®eeTorres
v. City of AllentownNo. 07-1934, 2008 U.S. Dist. LEXIS 50522, at *13-14 (E.D. Pa. June 30,
2008) (dismissing the flaire-to-train claim because the amended complaint failed “to
specifically demonstrate how the training programs for the police offjesale inadequate.

ii. McCullers fails to state a claim against Contindor issuing firearms
certifications without proper screening

McCullersalleges once agairt® that Contino wrongly permittelitemos Bernardj
and/or the John Doe Defendants to carry firearms “when he/they could not asS)itizedér
the circumstances.SeeSec. Am. Compl. {1 95. However, McCulléads to explain why they
would not have been permitted to carry firearms as citizens. The only possiipi@tie in the
Second Amended Complaint that might tend to sugp@taverment are, firsthe suggestion
that Altemosmayhave been prohibited from possessing a firearm because of a Protextion f
Abuse (“PFA")*° orderand, second, the reference to criminal charges agsieshos Bernardi
and/or the John Doe Defendangee idf[ 3539. The allegations in both regards a
insufficient.

First, McCullersdoes not allege that there was in fact a PFA order against Altemos on or

about July 17, 2014, or that any such order included a firearms prohibRether, McCullers

18 McCullers simply repeats the allegations that werdema the First Amended Complaint

in the Second Amended Complair@f. Am. Compl. 11 41-42, 101-10&jth Sec. Am. Compl.
11 3536, 95. However, this Court previously held that these allegations were insufficient t
state a claim against Contin&eeOpn. 24-26.

19 SeeProtection from Abuse Act, 23 Pa.C.S. §§ 6101-6122.
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merelyalleges that “[u]pon information and belief,” Altemos had PFA orders entgesndsa

him, “dating as far back d9©98” and that in 2013, “Altemos’s wiféled a PFA against [him].”
Id. at ] 35-36 (emphasis added). The Protection from Abuse Act allows certain perseek to
relief by filing a petition with the court alleging abuse by the defenda@¢23 Pa.C.S. §
6106(a). A temporary order may be entered ex parte, but within ten days of thefftleg
petition, the court must hold a hearing to determine if a final order should be erges23.
Pa.C.S. 8§ 6108. A final order “shall be for a fixed period of time not to exceed threg year
although it may be extended upon agreement or after an addhesratg. See id. The order
“may” direct the defendant to “temporarily” relinquiBlfearms andmay” prohibit the

defendant from acquiring or possessing any firearms “for the duration of the dmates,”
firearms prohibition is not mandatoiry a PFA order See23 Pa.C.S. § 6108(a)(7).
Consequently, because McCullers does not allegieeither(1) the priorPFA ordersdating back
to 1998 included firearm prohibitions angére extendednd still in effect in July 2014r (2)a
PFA order was entered against Altemos in 2013 after his wife filed aopetiteorder wasstill

in effectat the time of the incidenandthe ordelincluded a firearms prohibition, he has failed to
show that Altemosvould not have been eligible to carry a firearm as a citi&a€l8 Pa.C.S.

8 6109 (explaininghe restrictions for a citizen to Iesued direarms license)see alsd.8

Pa.C.S. 8§ 6105(c)(g¥tating that apgerson who is the subject of an active protection from abuse
order issued pursuant to 23 Pa.C.S. 8 6108, which order provided for the relinquishment of
firearms during the period of tintke order is in effettis prohibited from possessing a firearm
until “the expiration or vacation of an active protection from abuse order or portion thereof

relating to the relinquishment of firearips
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Second, although McCullers refers to criminal chargesde againsBernardi dating
back to 2003, and to criminal “infractions” and criminal “incidents” involvidggmos
Bernardj and/or the John Doe DefendarseSec. Am. Compl. 11 37-39, there are no
allegations that any of these Defendants was ever convicted of a crimingkoffée mere
bringing of charges, without a criminal conviction to certain criminal offgnd@es not prohibit
a person from possessing a fireargeel8 Pa. C.S. 88 6105, 6109. McCullsmallegations in
this regard are therefore insufficient to show thiéémos Bernardj and/or the John Doe
Defendants would not have been eligible to carry fireasngtizens.

Furthermore, McCullers does not allege thi¢mos Bernadi, or the John Doe
Defendants failed to complete the required constable training progrartieeorige meet the
firearms qualificatiof’ for constablesUnder these circumstanc&pntinohadno authority to
not issue firearms certificatiorts Altemos Bernardj and the John Doe Defendan®&ee37 Pa.
Code § 431.42 (“A constable holding certification who is 21 years of age or older and who is not
precluded under State or Federal law from possessing or using a firegremmokin a firearms
gualification course.”)37 Pa. Code § 431.44 (explaining that a constable who meets the
eligibility for firearms qualification and completes the required training, at@@ipassing score
and demonstrating proficiency in each of the practical skills, “is qualiteedarry a firearm)37
Pa. Code § 431.48 (“The Board will reactivatBrearms certification. . .”).

Additionally, for the reasons set forth dismissing the faitorrain claim McCullers
alsohas not shown that Contino waaliberatelyindifferent to a policypractice or custonthat

causedis constitutional violation.His claim regarding firearms certification is dismissed.

20 To the extent McCullers challenges the adequacy of the firearms eptadifi standards,

this claim was addressed in the previous section regarding the faftegn claim.

24
071018



Iv. McCullers’s remaining “failure-to” claims against Contino are dismissed.

McCullers asserts th&ontino is also liable for failing tq1) provide appropriate
eligibility parameters for constables or a reasonable manner fohtresielection, and/or
appointment; (2) supervise Altemos, Bernardi and the JohrDBtendants(3) review and
disciplinethem for prior misconduct; J4ecommend their removadnd (5 setup an appropriate
review board to accept public complain®&eeSec. Am. Compl. 11 79-995 However,
because Contino lacked the authority to act in these other dreataims areidmissed

First, constables are either elected or, in the event of a vacancy, appoiritecoyrt of
common pleas. 44 Pa.C.S. 88 7111-7122. The Board has no involvement.

Similarly, the Board’s responsibilitieto not includethe supervision otonstables See
44 Pa.C.S. 88 7144, 7148. Rather, “[c]onstables are independent contractors acting without
supervision.”In re PenderNo. MD-767-2010, 2010 Pa. Dist. & Cnty. Dec. LEXIS 179, at *6
(C.P. July 20, 2010).

The Board also has no involvement in reviewing, disciplining, or removing constables.
This power lies solely with the court of common ple8se44 Pa.C.S. 88 7171-7172.

Finally, the Board has no authority to create a review board to consider comiaat
44 Pa.C.S. 8§ 7144(9) (ebaining the Board’s duties in the limited areas of training and
certification).

Because the Board had/has authority in these areas, Contino was also without power
to act. Thus, he was not a policymakeseeKneipp by Cusack v. Teddé&5 F.3d 1199, 1212
(3d Cir. 1996) (holding that a prerequisite to establishing municipal liability Slsowing that a
policymaker was responsible either for the policy or, through acquiescenttee farstom” and

that the “policy or custom was the proximate caddbeinjuries sustained”). Moreover,
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assuming arguendo Contino was a policymaker, McCullers has not, for the reasons previously
discussedalleged sufficienfacts to show that Contino was deliberately indifferésee e.g.
Groman v. Twp. of Manalapad7 F.3d 628, 637 (3d Cir. 1995) (holding that the plaintiffs’
“vague assertions about the police department’s failure to investigatevotmgdoings,”
coupled with the incident before the court, did not support a finding of a municipal policy or
custom of “negligent supervision” rising to the level of deliberate indiffaxen

All of McCullers’s claims against Contino are therefore dismigsed.

E. Contino’s motion to dismissLehigh County’s crossclaimis granted.

Although all of McCullers’s claimagainst Contino have been dismisdeehigh
County’s crosdaim for contribution and/omdemnification against Contino is not automatically
dismised SeeCore Constr. & Remediation, Inc. v. Vill. of Spring Vallsyp. 06CV-1346,
2007 U.S. Dist. LEXIS 73069, at *29-30 (E.D. Pa. Sep. 27, 20B87Jiémissal of one co
defendant does not necessitate the dismissal of a crossclaim against sandarddfy a co

defendant.). Accordingly, this Court addresses Contino’s motionismiss the crossclairif.

21 Becausalll the claims against Contino are dismissed, there is no need to address his

qualified immunity defense.
22 Contino asserts that the motion is timely becdiese/as never served with Lehigh
County’s crossclaim. Counsel is correct that servicengasr effectuatedSeefFed. R. Civ. P.
5(b)(2)(E) (providing that service may be complete by sending a pleadingéetiuséered user
by filing it with the court’s electronifiling system . . . but is not effective if the filer or sender
learns that idid not reach the person to be served”); Notice of Electronic Mailing, ECF No. 81.
It appears that the failure to serve resulted because counsel for Contino, who hadieated
on June 30, 2016, when the First Amended Complaint was dismissed, lyatlneeintered her
appearance between the filing of the Second Amended Complaint and Lehigh County’s Answer
with Crossclaimand service of the Answer with Crossclaim was only made electronically
Lehigh County does not mention either the service or timeliness issue in responsen<Cont
Motion to Dismiss.

In light of the fact that counsel for Contino was notified of, and received aocdiss t
pleading within the time limit for servicegeFed. R. Civ. P. 4(m), this Court will not dismiss for
failure to make timely servicerurther,Contino’s Motion to Dismiss ideemedimely.
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In thememorandum of law supporting the motion, Containgues that the crossclaim is
premature becaus# his pendingnotion to dismiss McCullers’s clasn However, at the time
the crossclaim was filed, there was no pending motion to dischis€ Answer (iled
December 14, 201Ayith C Mot. (filed December 20, 2017), and it has now been decided.
Additionally, the case Contino cites to support this argument deteritatwas “ premature
to address the question of whether and how{ahthe codefendantsinay be liable in tort
contribution or indemnity to the [otheeféndantswhen actual liabilityjwa]s yet
undetermined CC Mem. 3 (quotindKoehler v. Juniata Cnty. Sch. Digio. 1.07€V-0117,
2008 U.S. Dist. LEXIS 32079, at *45 (M.D. Pa. Apr. 17, 2008) (dismissing the motions to
dismiss thecrossclaimwithout prejudice to the defendantgliility to raise the issue at a more
appropriate stage of this proceediy)g The cout concluded that the motion to dismiss the
crossclaim, ath not the crossclaim itself, was premature. This decision is therefore cdatrary
Contino’s position.

While this Court agrees that it would be premature to actually decide “whetherahd ho
Contino may be liable when Lehigh County’s liability is umadetined, it must nevertheless
dismiss the crossclaim if Lehigh County has failed to state a &tsimdemnification and/or
contribution. SeeRainbow Trucking, Inc. v. Ennia Ins. C88 F.R.D. 596, 597 (E.D. Pa. 1980)
(“A crossclaim, like a complaint, need not detail facts sufficient to state a chastgon, but it
must include a short and plain statement of the claim showing that the pleader istentitled
relief.” (internal citations omitted))Unlike the motion to dismiss iKkoehler, Contino’s motion
to dismiss the crossclailmnot premature SeeA.C. v. Scranton Sch. DisNo. 3:15-2198, 2017

U.S. Dist. LEXIS 46038, at *11-12 (M.D. Pa. Mar. 29, 2017) (rejecting the defendant’s
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argument that the crossclaim against it for contribution and indieatron was premature and
dismissing the crossclaim).

To establish a right of contribution, Lehigh County must demonstrate that it and&onti
are joint tortfeasorsSee Travelers Indem. Co. v. Sten§éPl F. App’x 249, 251-52 (3d Cir.
2013). Joint tortfeasors are “two or more persons jointly or severally liabletiforathe same
injury to persons or property, whether or not judgment has been recovered againsinaé of s
them.” 42 Pa.C.S. § 8322. In determining joint and severahbility, courts consider

the identity of a cause of action against each of two or more defendants; the

existence of a common, or like duty; whether the same evidence will support an

action against each; the single, indivisible nature of the injury to [thetiffs;

identity of the facts as to time, place, or result; whether the injury is dimdct a

immediate, rather than consequential; responsibility of the defendants for the

sameinjuria as distinguished from thdbamnum
Morris v. Lenihan 192 F.R.D. 484, 490 (E.D. Pa. 2000) (quotations omitted). “In order to be
joint tortfeasors, ‘the parties must either act together in committing the wrongiradise if
independent of each other, must unite in causing a single injufgtlke v. Dugan212 F.R.D.
265, 270 (E.D. Pa. 2002) (quotihgsprogata v. Qualls397 A.2d 803, 806 n.4 (Pa. Super.
1979)). “Two persons are not acting jointly for the purposes of committing a joifft‘tbet
acts of the original wrongdoer [and the joint tortfeasor] are ableeas to time, neither having
the opportunity to guard against the other’s acts, and each breaching a differevtetlitp the
injured plaintiff.” 1d. (quotingLasprogata 397 A.2d at 179, n.3). However, contributig

applicable to joint tortfesors regardless of the basis upon which they are found liable to the

plaintiff.” Alexander v. HargroveNo. 93-5510, 1994 U.S. Dist. LEXIS 11488, at *20-21 (E.D.

23 “Section 1983 recognizes that in certain areas federal law is unsuited dciesufb

furnish suitable remedies and that federal law simply does not cover eweryissh may arise
in civil rights actions.” Alexander v. HargroveNo. 93-5510, 1994 U.S. Dist. LEXIS 11488, at
*18-19 (E.D. Pa. Aug. 16, 1994) (applying state law to the contribution/indemnification
crossclaim).
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Pa. Aug. 16, 1994) (citingloran v. G. & W.H. Corson, Inc586 A.2d 416, 420 (Pa. Super.
1991)).

“Unlike contribution, which involves equal apportionment of liability among concurrent
tortfeasors, indemnification shifts the entire loss from one party to anoRethardson v. John
F. Kennedy MenhHosp, 838 F. Supp. 979, 989 (E.D. Pa. 1993). “[A] defendant is entitled to
indemnification when its liability arises not out of its own conduct, but out of a reliaijotiat
legally compels the defendant to pay for the act or omission of a third pstoyris, 192
F.R.D. at 489 (citing the empter-employee relationship as an exampliesuch a “legal
relationship”). The courts consider whether the party seeking indemnity hadidmy causing
the injury. Id. (citing Sirianni v. Nugent Bros., Inc506 A.2d 868, 871 (Pa. 1986)). Where the
defendantseeking indemnification am@ccused of violatinthe plaintiff's constitutional rights,
their “liability would not come about by the operation of law or through a legailartip, but
through their own independent acts or omissioasg theefore not entitle them to indemnity.
Id.

Lehigh County’s crossclaim for contribution and/or indemnification is confined to three
paragraphs, including the wherefore clauSeel.C Answer 1112. First, Lehigh County,
without admitting the truth of McCullers’s allegations, “incorporates the aitegaof Plaintiff's
Second Amended Complaint (Doc. No. 79) to the extent such allegations pertain to the Cross
Claim Defendants.”ld. Second, Lehigh County alleges that “[i]f it is judicially determined that
the allegations of Plaintiff's Second Amended Complaint (Doc. No. 79) are truellsgatians
being specifically denied as they relate to Defendant Lehigh County, then moeeoof the

CrossClaim Defendantd are alone liable to Plaintiff, jointly or severally liable, or liable over to

24 Altemos Bernardi, and Contino are nam&slcrossclaim defendants.

29
071018



Defendant Lehigh County for indemnity and/or contributiold’” Finally, Lehigh County
asserts thaif it is found liable to McCullersithe CrossClaim Defendants, to the extent
permitted by law and not barred by law or any order of any court of competedigtian, are
jointly and severally liable and/or liable over to Defendant Lehigh Courtly.”

These allegations fail to state a claim for contribution and/or indemnificafea.
Rainbow Trucking, In¢88 F.R.D. at 597 (finding that the crossclaim for contribution and/or
indemnification, which alleged merely that the plaintiffs were entitled to a Yenaic
incorporated the plaintiffs’ allegations into the crossclalid not show how or why the
crossclaimat was entitled to the requested relief from the other defendants).

As toits request for contribution, Lehigh County does not allege any facts to suggest that
it and Contino are joinbrtfeasors The crossclaim does not even mention the words “joint
tortfeasor,” let alone discuss the factors a court considers in deterngimngnd several
liability. SeeBank v. City of Phila.991 F. Supp. 2d 523, 538 (E.D. Pa. 2014) (dismissing the
crossclaim because it did not allege thatdtwssclaimitigants wergoint tortfeasorsand was
devoid of any discussion of the facttinge courts use to determijgent and several liability).
Lehigh County’s conclusory allegation that Contino is “jointly or severadlyldi,” which is
notably made in theame sentendbat includes the alternative allegation that Contino is “liable
over” to Lehigh Countyis insufficient to state a clainBeeAMCO Ins. Co. v. Varish Constr.,
Inc., No. 1:09€V-01813, 2010 U.S. Dist. LEXIS 83382, at *18-19 (M.D. Pa. July 15, 2010)
(dismissing the crossclaim for indemnification and contribution for failuréate a claim
because the crossclaimant alleged nothing more than legal conclusions, unsuppaxtgd by

Further, the allegations of McCullers’'s Second Amended Complaint, which arpareted into

30
071018



the crossclaim, are also insufficient to show the joint and several lialiilighogh County and
Contino. Lehigh County has therefore failed to state a claim for contribution.

Lehigh County has also failed to statelam for indemnification because its liability as
to the actions of Contino arises, if at all, out of its own condB8etLampkin v. GappaNo. 10-
3015, 2011 U.S. Dist. LEXIS 35837, at *9 (E.D. Pa. Mar. 27, 2011) (explaining that indemnity
arises by opmition of law, without active fault on the part of the party seeking indemnification,
to pay damages caused by another person’s negligeMc€ullers allegesnter alia, that
Lehigh County was at fault for the injuries he suffered by allowing Altemd<®Barnardi to
perform constable duties on its behalf despite knowledge that the officers had teiotkricies.
SeeOpn. 11-13, 15 (explaining that althoulgbhigh County had no authority to train, supervise,
or discipline Pennsylvania constahlgsnaybe liable for engaging a constable to perform law
enforcement functions who is known to violate the rights of the citizens he encounters in
performing such functiongiting Villanova v. SolowNo. 97-6684, 1998 U.S. Dist. LEXIS
14686, at *6-7 (E.D. Pa. Sept. 18, 1998Furthermorethere is nallegedlegal relationship
thatwould cause Lehigh County to be liable for the actions of Contfe® Morris 192 F.R.D.
at 489 (holding thata defendant is entitled to indemnification when its liabgitises not out of
its own conduct, but out of a relationship that legally compels the defendant to paydot tine
omission of a third party(citing Builders Supply Co. v. McCapé7 A.2d 368, 370-72@.
1951)).

Lehigh County’s crossclaim teereforedismissed as to Contino.
VI. CONCLUSION

McCullersfails to allege sufficient factual allegat®io supporén equal protection/race

discrimination claim against Altemos and Contino becaunger alia, he does nadescribe any
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similarly situatedndividuals who received more favorable treatmenis claim is dismissed
and any reference to Altemos among these allegasatacken. Next, in the absence of any
factual allegationsf Contino’s involvement or the exhaustion of atgtepostdepivation
remedies, McCullers’s unconstitutional taking claim against Contino is dismiseed. T
remaining claims against Contino, which include various theoriefitdire-to” liability, are
also dismissed because McCullers failed to show Contino’s detiébiedifferencendbr
because Contino lacked the authority to act. Finally, Lehigh Couwnrtyssclaimagainst
Contino for contribution and/or indemnification is dismissed because there are ntalkgaat
Lehigh County and Contino were joint t@#sors or that there was any legal relationship
between théwo compelling Contino to cover damages on behalf of Lehigh County. Contino is
terminated as a party in this action.

A separat®rder will be issued.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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