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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

KENNETH BRICEand
CHRISTINE BRICE,
Plaintiffs,
No. 5:1%v-4020
V.

JOHN HOFFERTTHOMAS L. KLONIS,
HOFFERT & KLONIS, P.C.and
KIM BAUER,

Defendang.

OPINION
DefendantKim Bauer’s Motion for Sanctions, ECF No. 126 -Denied

Joseph F. Leeson, Jr. August 7, 2019
United States District Judge

BACKGROUND

This case arose fromdispute ovefamily-owned businesses and real estaathad
beentransferred fronMom and Dad fglaintiffs) to their adult Qughter(defendant Mom and
Dad allegd Daughter‘stole” the properties with the help of the family lawyénrough aeal
estate deed and stock certificates tmattained forged or fraudulently obtained signatures.
Daughterespondedhat the businesses and real estate were gifted to heMoomand Dad.
There was extensive litigation on the clajmich ended in this Court on September 13, 2016,
whensummary judgmentas granted in favor of Mom and Dad on the sole federal count
allegng a violation of the Racketeer Influenced and Corrupt Organizations Act (“RJ8”
U.S.C. 88§ 1961. The Couteclined to exercissupplemental jurisdictionver the remaining

state law claira and denied all pending motions.
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Litigation of the sate law claims then proceeded through the state couetsauBe this
Court had had an obligation to decidaughteis pending Motion for Sanctions on the merits,
however, he matter was returned from thkird Circuit Court of Appeals for a decision oreth
meritsof the sanctions motiorSeeECF Nos. 223, 225. A decision on the Motion for Sanctions
was stayeghending final resolution of the state court proceedin§geOrder dated July 14,
2017, ECF No. 247 (explaining the reasons for the stay (citing Fed. R. Civ. P. 11 advisory
committee’s note to 1993 amendment (providing that “the court may defer its rulingtil . . u
final resolution of the case . . .'Hjala v. B&B Enters.738 F.3d 847 (7th Cir. 2013) (Posner, J.)
(holding that “what the district judge should have done, given his uncertainty aboutritseome
the motion [for sanctions] and his belief that the state court litigation might cast ligtds®n
merits, was to stay action on the motiomgieg findings in the state case that might undermine
or bolster it”)). After ajury trial and post-trial motions, the state court proceedings concluded.
A hearing was thereaftscheduled in this Court on the Motion for Sanctions.

In the Motion for @nctions? Daughter asserts that Mom and Dad, as well as the
attorneys who represented her parents in this action (Clifford B. Cohn, Esquire arid Alan
Frank, Esquire) should be held jointly liable to her for the attorney’s fees, espandecosts
she ncurred in this litigatiorf. Daughtercontendghatthis action was premised on the assertion
thatshe, along with Attorney Defendants John Hoffert, Thomas Klonis, and Hoffert & Klonis

PC, colluded to forgher parentssignatures on a property deed amdstock certificates, but

! TheMotion for Sanctions is based @lings in federal court, not state court.

2 The following is only a summary of the arguments and is by no means comprehensive.
3 The original Complaint, signed by Attorney Cohn only, was filed on July 21, 2015. A
few weeks later, before service was gbate, an Amended Complaint, also signed by Attorney
Cohn only, was filed. ORebruary4, 2016, Daughter filed a motion seeking to disqualify
Attorney Cohn. Thereatfter, also on February 4, 2016, Attorney Frank entered his agpearanc
behalf of Mom andad. Attorney Cohn did not fileny documents after that date on behalf of
Mom and Dad. He was disqualified as counsel on July 25, 2016.
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that the “forgery claims are complete fallaci€s Daughterasserts that none of the twelve third
party withnesses deposed testified that the signatures were forged;aatherber of people
testified thatheywitnessedvlom and Dadsign the deedDaughterfurthercontendsher parents’
statementareinconclusive or contradictory, in themselves and to other eviddratethe gift

tax returrs defeat her parents’ claims, and that parents’ own handwriting experts would not
opine that the signatures were forged.

Mom and Dafl respond that the Motion for Sanctions is based entirely on the forgery
claims. They argue th#te claimsare not dependent on an actual forgery,nbay byprovenby
evidence that the signatureere obtained under false or fraudulent pretenses. Mom and Dad
assert that there is evidence to support these ¢laioigding emails indicating their intent to
“consider” gifting sent months after the transfers to Daughter were diyegedplete
Additionally, they sought leave to amend the challenged paragraphs within twenty-one days of
service of the sanctions motioSeefFed. R. Civ. P. 11(c)(2) (stating that a motion for sanctions
must be servedbut it must not be filed or be presented to the court if the challenged paper,
claim, defense, contention, or denial is withdrawn or appropriately correctad @4t days after

service or within another time the court 8ets

4 Therewas no separate count broudbt forgery; rather, the state law claipied fraud,

conspiracy, breach, etc. The theory underlying the claissghat Mom and Bd’s signatures
on the deed and stock certificates were “either forged . . . or . . . obtained underctaisegs:”
See, e.gAm. Compl. 1 50, ECF No. ZThe reference to “forgery claims” herein therefore refers
to allegations that the signatures of Mom and Dad were forged.
5 Daughter makes this assumption based on the statements of counsel for Mom and Dad
that theyhadhired a handwriting expert, and because an expert report waspnestecedt
must have been negative to Mom and Dad. Attorney Frank testified, however, that hé decide
not to hire a handwriting expert but instead hired a polygrapher. Regardless, Ddigghte
produce an expert report indicating that Mom and Dadesitire deed and stock certificates.
6 The closing arguments on behalf of Mom and Dad were presented by Attornkyakda
therefore also apply to the request for sanctions against him, which is discussed bel
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Next, Daughter argues that Attorney Cohn failed to conduct a proper investigation to
verify any alleged factsefore filing the ComplaintFinally, Daughtergiting a letter Attorney
Frank sent after entering his appearance that requested a continuance so ‘tieconund
acclimated with the case,” asserts that Attorney Frangdad conduct a proper investigation
before entering the caséttorney Cohn and Attorney Frank respdhdt the allegations of an
insufficient investigation before filing and/or entering the case are yrswEach met with Mom
and Dadand reviewed esta planning documents, which supgaiMom and Dad’s statements,
before filing and/or entering the case.

Since Daughtés Motion for Sanctions was filed on July 15, 2016, Daughter, Mom and
Dad, Attorney CohmandAttorney Frankelectronicallysubmitted hundreds of pages of argument
and of exhibits pertaining to the Motiosee, e.gECF Nos. 126, 129, 149, 153, 165, 173, 232,
234-246. They also sent the Court dozens of emails, containing hundreds of pages of
supplemental arguments. The Court has had numerous telephone conferences wiieghe part
and ahearing, although not requirédyas held on the Motion for Sanctions. Additionadlyen
before the sancti@motion was filed, this Court was heavily involved in the indtagation:
deciding motions, holding conferences, and resolving disputes. Consequently, the Court is
intimately familiar with the alleged facts, the disputed issues, angspective arguments all
parties Because the Court writes primarily for tharties, and given the extensive history of this
case, only the facts necessary for a decision are discussed herein.

For the reasons set forth below, the Motion for Sanctions is deNedees or costs are

awardedo any party regarding litigation of the sanctions motion.

! There is no right to a hearing on a motion for sancti@ee Angelico v. Lehigh Valley

Hosp., Inc, 184 F.3d 268, 279 (3d Cir. 1999livarius v. Stanley J. Sarnoff Endowment for
Cardiovascular Sci., Inc858 A.2d 457, 469 (D.C. 2004) (“Evidentiary hearings on Rule 11
motions are by no means favored.”).
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I. STANDARD OF REVIEW

Rule 11 of the Federal Rules of Civil Procedure provides that the court mapisamct
attorney or party for presenting to the court “a pleadirgten motion, or other paper—
whether by signindiling, submitting, or later advocating-#” for an improper purpose,
assertingrivolous argument§ or allegingfactsthat lackevidentiary supportSeeFed. R. Civ.
P. 11(b)c). “The legal standard to be applied when evaluating conduct allegeciyiweobf
Rule 11 is reasonableness under the circumstaBoss)ess Guides, Inc. v. Chromatic
Communications Enterprises, Ind98 U.S. 533] (1991), with reasonableness defined as an
‘objective knowledge or belief at the time of the filing of a chgkehpapérthat the claim was
well-grounded in law and fa¢tJones v. Pittsburgh National Cor@99 F.2d [1350, 1359 (3d
Cir. 1990)].” Ford Motor Co. v. Summit Motor Prod€30 F.2d 277, 289 (3d Cir. 1991)THe
wisdom of hindsight should be avoidede attornels conduct must be judged by what was
reasonable to believe at the time the pleading, motion, or other paper was subrigtadAnn
Pensiero v. Lingle847 F.2d 90, 94 (3d Cir. 1988) (internal quotations omitted). Any doubt as to
the filer's reasonable belief or inquiry should be resolved in favor of the party charged with the
violation.” Sanders v. Hale Fire Pump C&.A. No. 87-2468, 1988 U.S. Dist. LEXIS 5239, at
*2-3 (E.D. Pa. June 1, 1988). “Sanctions are to be applied only ‘in the ‘exceptional
circumstance’ where a claim or motion is patently unmeritorious or frivoloésitj v.
Underwriting Members of Syndicate,58.8 F.3d 277, 297 (3d Cir. 2010) (quotibgering v.

Union Cnty. Bd. of Chosen Freeholde8s7 F.2d 191, 194 (3d Cir. 1988)).

8 But sed~ed. R. Civ. P. 11(c)(5)(A) (providing that monetary sanctions may not be

imposed upon a represented party for presenting frivolous arguments).
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1. ANALYSIS

A. Daughter’s request for @nctions against Mom and Dads denied.

Unfortunately, the courts are not unfamiliar with the type of family disp@ie isethis
case. IrFalah, the distict court denied a motion for sanctions against the plaintiff and the
plaintiff's attorney for their alleged failure to conduct a reasonable yeiiore filing suit. See
Falah v. Statt Corp.No. 08-1269 (JBS), 2008 U.S. Dist. LEXIS 104738 (D.N.J. Dec. 16,)2008
The complaintlleged thathe defendansisters refused to comply with their mother’s directive
to transfer 20% interest in the family companytter other sister, thelaintiff; and, instead, the
defendantisters kept themother’sinterest for themselvesl he defendantsistersarguel that
sanctiongvere warranted because thiaiptiff-sistefs claimsof an irter vivos gift fromtheir
motherlackedfactual support. Althougthé gaintiff-sisterwas unable tprove an inter vivos
gift, thecourtconcluded that the conduct of the plainsféterandof counsel “vas not so
abusive as to require sanctidngd. at *4. The courtfecognizgd] the acrimonious and litigious
family history behindthe] action; but found ‘insufficient evidence that fa] complaint was
brought to harass Defendaritdd.

Similarly here, Mom and Dad did not improperly initiate litigation with the intent to
harass their DaughteRather, this actioevolved from an unresolvable family mattdhere are
facts thatsupport Mom and Dad’s theory of the case, includlieglate filing of the deedad’s
testimony, deemed truthful during a polygraph examination, that he didtewot to transfeany
of his properties, businessesstwck certificates to Daughtenemorand memorializing Dad’s
intent regarding estate planning, ardails Dad sent nmbhs after the alleged transfer to

Daughter in which he stated that was ready to start gifimgyell as the circumstances that

o Also named as a defendant was the family company.
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provided Daughter with intimate knowledge of the businesses and properties and wigh@acces
records, deeds, stock certifieat and documents requiring the signatures of her parents.
Becauséviom and Dad reasonably believed the instant litigation wasgwelindedsee
Sanders1988 U.S. Dist. LEXIS 5239, at *2-3 (holding that “[a]ny doubt as to the filer's
reasonable belief anquiry should be resolved in favor of the party charged with the violation”),
their conduct did not violate Rule 18eeSimmerman v. Corin®7 F.3d 58, 62 (3d Cir. 1994)
(holding thatbecause “Rule 11 targets abusely “abusive litigation or misusef the courts
proces$warrants the imposition of sanctions (quotifgamsters Local Union No. 430 v.
Cement Express, In@41 F.2d 66, 68 (3d Cir. 198R))Thus, the initiation and continuation of
the above-captioned case was neither abusive nor done with the intent to harass.
Furthermoreunlike the complaint irFalah, which could not even make it beyond
discovery, Mom and Dad&aims proceeded to a jury trial in state court. Because the jury
determined that (1) the transfers were “done freely and voluntarily with kdgelof the
consequences and free from undue influence or deception” and (2) there was no fraud in the deed
transfer, but also (3) held Daughter liable for breach of contract and for unjustreantsee
Verdict Slip, Ex. 64, ECF No. 265-1, all parties suggest that the jury verdict suppaorts the
arguments. Regardless of who’s position is supported by the tyéng@idact that the claims
proceeded to trial shows that they were not “patently unmeritorious or frivéfo8sePerry v.
Ethan Allen, Inc.115 F.3d 143, 154 (2d Cir. 1997) (finding that the district court did not abuse
its discretion in denying the motion for sanctions and highlighting the distridietatements

that (1) although the defendant prevailed at trial, it is clear the plaintiff's corhplas not

10 See Arig 618 F.3d at 297 (“Sanctions are to be applied only in the ‘exceptional
circumstance’ where a claim or motion is patently unmeritorious or frivolouasetigal
guotations omitted)).
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frivolous in that the jury did find [Perry] had been subjected to harassment, (2)itiidfptaa
troubled and somewhat confused individual, and (3) the record displayed tenacious advocacy by
attorneys on both sides, but no clear evidence ofditdeonduct meriting sanctionskimbel v.
Feldman CV-93-4761 (CPS), 1995 U.S. Dist. LEXIS 21429, at *13 (E.D.N.Y. Aug. 8, 1995)
(denying the defendasister’'s motion for sanctions because the complaint, which sought to
recover assets once held by the mother of the plaintiff-brother and defsislanthat were
allegedly transferred as a resoiltfraud and undue influence, because “the complaint passes
muster under Rule 8 and Rule 12”). This case therefore does not present the typepiicieal
circumstance” wherein sanctions should be granted.

TheMotion for Sanctions as to Mom and Dad is denied.

B. Sanctions against Attorney Cohn and Attorney Frank are denied.

In addition to the reasons set forth above for denying the request for sanctioiss agai
Mom and Dad, the Motion for Sanctions against Attorney Cohn and Attorney Fralsk is
denied because counsel’s inggsrwere reasonablé&eeFalah, 2008 U.S. Dist. LEXIS 104738
(denying the defendant’s motion for sanctions against the plaintiff's aytdon allegedly failing
to conduct a reasonable inquiry before filing).

Rule 11 “provides that an attorney who fails to either 1) read the pleading; 2) make a
reasonable inquiry into the factual and legal legitimacy of the pleadinfite Bhe pleading
only for a proper purpose, shall be sanctionegirhmerman27 F.3dat62. “In gawing the
reasonableness of an attorney’s filieg inquiry, the Advisory Committee Notes to Rule 11
suggest consideration of four factors: the amount of time available to the feigoenducting
the factual and legal investigation; the necessity faamee on a client for the underlying factual
information; the plausibility of the legal position advocated; and whether theveaseferred to

the signer by another member of the Bavlary Ann Pensiero847 F.2dat 95 (considering,
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also, a fifthfactor imposed by the Fifth Circuit: “the complexity of the legal and factualgssue
implicated”). “Rule 11 sanctions must be based on [counsel’s] objective knowledge or belief at
the time of the filing of a challenged paped®tnes 899 F.2dat 1359 Mary Ann Pensierp847
F.2dat95 (“We further stressed that proper Rule 11 analysis should focus on the circesistanc
that existed at the time counsel filed the challenged paper. Imposing a contintyirom
counsel to amend or correct a filing based deracquired knowledge is inconsistent with the
Rule.”).

1. Attorney Cohnt!

In 2014, Attorney Cohrepresentetlom and Dad, alongith Daughterin a legal issue
involving aneasemenon one of théamily properties He was therefore familiar with the
parties’ business relationships before consulting with Mom and Dad about the &usi@mt
Nevertheless, dfore filing suit,Attorney Cohn had numerous meetings with Mom and Dad to
discuss their allegationseviewed thejift tax returns, spoke with Timothy Kershiié(Mom and
Dad’s accountant), and met with the Attorney Defendants. AlthDagighter fauk Attorney
Cohn for notalsospeaking with her and for not obtaining other documents and evidence,
counsel’s investigationeedsonly be reasonable, not exhaustive. Furthermore, Rule 11 allows
counsel to present arguments formed after a reasonable inquiry that “WylHde evidentiary
support after a reasonable opportunity for further investigation or discoveegred. R. Civ. P.
11(b)(3). Because thessues here are essentially a “Baid, shesaid” dispute, Attorney Cohn

had to rely heavily on what Mom and Dad told him. Given the plausibilitiye claims based

1 Attorney Cohn testified at the sanctions hearing regarding hilipgeinvestigation and

also submitted an affidavit discussing his effatePIl. Hrg Ex. 47.
12 Daughter challenged Attorney Cohn’s testimony that he met with Mr. Kerbbfare
filin g the complaint because it was not mentioned in Attorney Cohn'’s affidavit. Attoamey C
explained that he had forgotten. Regardless of whether or not Attorney Cohn met with Mr
Kershner, the préling investigation was reasonable.
9
080719



on Mom and Dad'’s version, as discussed above, it was reasonable for Attorney Cohn to rely on
them for the factual allegation§eeMary Ann Pensiero847 F.2d at 99Pannecouk v. Yancgy
No. 85-5067, 1988 U.S. Dist. LEXIS 18223, at *5-7 (E.D. Mich. Mar. 7, 1988) (denying the
motion for sanctions against the plaintiff's counsel, who filed a complaint agagnglaintiff’'s
accountant for allegedly preparing a financial statement and income tax teeeuson false
information, because the only sources of informatienathe plaintiff, whom counsel
interviewed, and the documents in the plaintiff’'s possession). Atsmrney Cohn testified that
he was'shocked Daughter had changed accountants three times in three years and that this
factored into his decision to file the complaint, as did the “suspicious” timing of gtk Her all
these reasons, Attorney Cohn satisfied his obligation to “'Stop, Think, Investigdiieesearch’
before filing papers either to initiate a suit or to conduct the litigati®@2& Gaiardo v. Ethyl
Corp.,, 835 F.2d 479, 482 (3d Cir. 198&ng@logizingthe obligation Rule 11 places on counsel
“to therailroad crossing signstop, Look and Lister). Next, because Attorney Cohn prepared
the pleadings, he obviously read the papers before they wereSgeddinmerman 27 F.3d at

62 (setting forth the circumstances under which an attorney may be sanctiéineal)y,

Attorney Cohn'’s efforts at trying to resolve the matter during his discisssiibin the Attorney

Defendants before filing® as well as the fact that Mom and Dad'’s claims were reasonably

13 Daughter allegeshat Attorney Cohn tried to pressure one of the Attorney Defendants

into advising Daughter to return the properties after being told to have no conkelsewi
Because this conduct, if true, was performed before the instant action waR(ile 11 does not
govern the behavior. To the extent that Daughter makes this allegation to sugg&sothay
Cohn initiated this action for an improper purpose, the argument idefekiting because the
point of pressuring one of the Attorney Defendants into advising Daughter to regurn t
properties, as Daughter claims, would be to get the property, which was alltsgeldin,” back
to Mom and Dad such that litigation would not be necessary. This evidence does not show that
Attorney Cohn filed the complaint for an improper purpose, or that the instant actionttdedsti
abusive litigation or misuse of the court’s procesSée Teamsters Local Union No. 4801
F.2d at 68 (“Rule 11 sanctions are appropriate regarding the initiation of a lawsdufttbaly
filing of the complaint constituted abusive litigation or misuse of the court’s prcess
10
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believed to be well-grounded and could not be settled without court intervention, show that he
did not bring the instant action for an improper purpd&ee id. The request for sanctions
against Attorney Cohn thereforedenied.

2. Attorney Frank 14

Before entering his appearance, Attorney Frank read the Amended Complahe and t
exhibits attached thereto. Attorney Frank had a lengthy in-person meetingaudtand
Attorney Cohn, during which he thoroughly intexwed themabout ad’sclaim that he did not
intend to transfer the properties and stock to Daughtiorney Frank also met with Michael
DePaul, Mom and Dad¥hencurrentaccountant that filed the amended gift tax return in 2016
and who had alsserval as their accountant from 2008 to 202torney Frank received and
reviewed additional documentation, including the handwritten agreement betadem®
Daughter outlining their business relationship and a 2011 memorandum regarding<bate's
plannirg. Attorney Frankhen entered his appearance in this case on behalf of Mom and Dad.

This prefiling investigation was sufficient fokttorney Frank to met his obligations
under Rule 11. As discussed above regarding Attorney Cohn, Attorney Frank had to reyy heavil
onthe facts relayed to him lyjom and Dad bcausef the nature of the disputthé-said, she-
said”).'® RegardlessAttorney Frankbelieved thathe documentary evidenteorroborated
Plaintiffs’ allegations’ SeeFrank Aff. § 7. For the reasons previously explainee |égal
claimswereplausible. Also, in gauging the reasonableness of Attorney Frank’s investjgati

the Court has considered that the case was referdtbitmey Frank from Attorney Cohn and

14 Attorney Frankestified at the sanctions hearing regardirgginvestigatiorbefore
entering his appearance in this casd also submitted an affidavit discussing his effeespPI.
Hrg Ex. 4.
15 At the time Attorney Frank entered his appearance, the parties welglessmé month
into thediscovery period.
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tha Attorney Frankentered his appearance less than two hours after Daughter moved to
disqualify Attorney Cohn. Attorney Frank’s inquiry prior to entering his appearaas
reasonable His subsequent filings and the continuation of this lawsuit wereeadger.
Although there was evidence produced in discovery, such as the handwriting expargbfed
and depositions suggesting that the documents were not forged and that Mom and Dad intended
to transfer the deed and stock certificate, there was aldenee supporting Mom and Dad’s
allegations andlaims. Once again, this came@se froma hostile family disputevith hotly
contested factuassues thatould not be resolved without court intervention. It does not present
the type of exceptional circumstances in which sanctions are approfiegeequest for
sanctions against Attorney Frank is denigd.

C. The request for feesand costs against Daughteis denied.

The request for fees and costsgainst Daughter’s counsahder 28 U.S.C. § 1923

denied!® Fees and costsnder § 1927 are only available against an attofnetya represented

16 Mom and Dad and Attorney Frank also argue that the Motion for Sanctions should be

deniedbecause they satisfied the shfebor provision of Rule 11SeeFed. R. Civ. P. 11(c)(2)
(providing that a motion for sanctions may not be presented to the court “if thengedllgaper,
claim, defense, contention, or denial is withdrawn or appropriately correctad 24t days after
service”). The Court notes that although Mom and Dad and Attorney Frank timely offered to
amend the allegations challenged by Daughter in the Motion for Sanctions, theasffieot to
simply withdraw the challenged contentions. Rather, they sought to add facts, Mlhich a
Defendants argued presented new theories of liability after summamng¢miignotions were
filed. SeeECF Nos. 151, 154. However, because the Motion for Sanctions is denied on its
merits, there is no need to address whether this proposed amendment was an “aopropriat
correction.”
17 SeeClosing Argument of Parents and of Attorney Frank dated November 7, 2CE3
No. 269 (stating that Plaintiffs and Attorney Frank should be awarded their eestsamd
expenses in opposing the Motion for Sanctions because Bauer “deliberatéftadifdaintiffs’
theories of the case” and pursued the Motion “for the improper purposes of intimidation and
increasing costs; )ClosingStatemenof AttorneyCohndatedNovember 7, 2018, ECF No. 271
(asking the Court togrant Plaintiffs’ crossnotion for their costs and attorney’s f8es
18 Although Parents and Attorney Frank contend that Daughter “misused and abused Rule
11,” seeParent<Llosing 2, sanctions under Rul& are not availabl® thembecause Rule 11
motionmust “be made separately from any other mqtiéed. R. Civ. P. 11(c)Vilson v.
12
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party)who “multiplies the proceedings in any case unreasonably and vexatioSgl§28

U.S.C. § 1927 Section 1927 limitein awardto those situations where an attorney has: (1)
multiplied proceedings; (2) unreasonably and vexatiously; (3) thereby imgehsicost of the
proceedings; (4) with bad faith or with intentional miscondut@Salle Nat'| Bank v. First

Conn. Holding Grp., L.L.C. XXIlI287 F.3d 279, 288 (3d Cir. 200@xplaining thaain award
under 8§ 1927s limited to excess costs and expenses incurred becausenoistbadud).

Section 1927 “sanctions are intended to deter an attorney from intentionally andssanibe
delaying judicial proceedings, and they are limited to the costs that resultufchrdeday’. Id.

Such “sanctions®® should only be issued “in instances of a serious and studied disregard for the
orderly process of justice” upomfinding that counsel’s conduct resulted from bad faith, rather
than misunderstanding, bad judgment, or well-intentioned’zé&hlat 288-89.

Here, the request for fees and castder § 1927 is largely premised on the alleged
misstatements regardinlylom and Dad’sheory of the casandthedemands in the Motion for
Sanctions. Mom and Dahd Attorney Frankssertthatthe Motion for Sanctionsepeas
argumentghat were asserted in the Motion for Summary Judgment and Motion to Disqualify.
SeeParentClosing 3. However, both the summary judgment motion and the disqualification

motion were still pending at the time the Motion for Sanctions was filed. Becausecttess of

Equifax Inc, No. 97-1109, 1998 U.S. Dist. LEXIS 7915, at *6 n.2 (W.D. Pa. Feb. 3, 1998)
(finding that the defendant, who requested sanctions in a brief, did not satisfy Rule 11’s
requirement that a motion for sanctions be filed in a separate maétang;v. O’'Dwyer &
Bernstien No. 93CV-4415, 1994 U.S. Dist. LEXIS 7770, at *1 n.2 (E.D. Pa. June 8, 1994)
(refusing to casider the defendants’ request for sanctions made in response to the motion to
dismiss because the defendants did not file a separate motion for sanctions osetodow
the procedures outlined in Rule 11(c)).
19 The Third Circuit Court of Appeals has referred to § 1927 “sanctises,’e.g. LaSalle
Nat’'l Bank 287 F.3d at 288-89, bthecircuit court has explained that § 1927 does “not concern
‘sanctions,’” but rather deal[s] solely with fees and costsifigold v. Graff 516 F. App’x 223,
228 n.6 (3d Cir. 2013).
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the arguments previously raised was unknown at the time the sanctions motiondyas file
counsel’s reliance on the same was neither unreasonable nor in bad faith. Furthelfscounse
continued reliance on such arguments has maoitiplied proceedings. Although Mom and
Dadand Attorney Franlkalso refer tahe continued litigation of the instiaklotion for Sanctions
after the state court’s rulings having multiplied the proceedings, the Court does not find that
Daughter’s counsel’s persistence in obtaining a ruling on the pending Motiomitrddais
either unreasonable or vexatioudoreover, for the reasons previously stated, Daughter’s
counsel’s interpretation of the theories presented by the ComatelmrAmended Complaiatre
neither unreasonable nor made in bad faitbunsel’s catinued reliance thereupon lacks the
type of “egregious” misconduct § 1927 is intendeddter. SeelLaSalle Nat'l Bank287 F.3d at
289. The request fordes and costs under § 198%herefore denied.

To the extent that the request fees$is brought pursuant to Rule 11(c)(2) on behalf of
the prevailing parties, the request is denied because the Court does not fiinelNfaion for
Sanctionss completely frivolous or wakled with the intent to harassSeePatterson v.
AverbekeNo. 10-996, 2013 U.S. Dist. LEXIS 179491, at *10 (E.D. Pa. Dec. 19, 2013) (refusing
to award attorney’s fees to the prevailing party of a sanctions motion béttdasseas not an
‘exceptional circumstance’ where the defendant’s motion for attornegsshfad ‘absolutely no

chance of success™). Rather, Daughter’s counsel pursued the Motion for Sanctionsrblase
client’s versiorof a contentious family dispute, which has factual and legal support in the record.
See Spencer v. Borough of Moo§o. 3:14-1704, 2016 U.S. Dist. LEXIS 18028, at *7 (M.D.

Pa. Feb. 16, 2016) (refusing to order costs to the prevailing party of a sanctions motise beca
while counsel was “quite zealous in advocacy, . . . counsel’s actions cannot be termed

unreasonable?) This case does not present the type of exceptional circumstgstdéying an

expensawardunder Rule 11(c)(2).
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All requests for attorney’s fees and/or costs against Daughter andighteegs counsel
for pursuing the Motion for Sanctions is denied.
IV.  CONCLUSION

The instant litigation arose from a contentious family dispiiteere was evidence and
argument supportinglom and Dad’s claimsyhich were ultimately presented to a jury for
determination Although unfortunate, the fact that Mom and Dad turned to the courts to resolve
their argument with their Daughterasnot an abue or amisuse of the could’process. Because
the claims were neithg@atently unmeritorious nor frivolous, this case does not presetypbe
of exceptional circumstanaeherein sanctions should be granted. For these reasons, and also
because counsel’s pfiéing inquiry was reasonable, the Motion for Sanctions is denied.

Pursuit of the Motion for Sanctions was also not unreasomabight of theevidence
and argumeinsupporting Daughter’s side of the hotly contested legal and factual issues.
Exceptional circumstances are again absent to support an award of astéeee\or cost The
request to impose fees and costPamighter and/or Daughterc®unsel is denied.

A separate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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