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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

KENDALL C. RICHARDSON
Petitioner

V. : No. 35-cv-6362

SUPERINTENDENT KEVIN KAUFFMAN
THE DISTRICT ATTORNEY OF THE
COUNTY OF LEHIGH and

THE ATTORNEY GENERAL

OF THE STATE OF PENNSYLVANIA

Respondents.
OPINION
Report and Recommendation, ECF No. 24 Adopted in Part and Not Adoptedin Part,
Remanded
JOSEPHF. LEESON, JR. March 29, 2018

United States District Judge

INTRODUCTION

PetitionerKendall Richardson filed a petition for writ of habeas corpus pursuant to 28
U.S.C. § 2254 challenging his conviction in the Court of Common Pleas mfhL€bunty of
first degree murder, attempted homicide, robbanglrecklessly endangering another person,
and his entence t@ term of life imprisonmentChief Magistrate Judge Linda K. Caracappa
issued a Report and Recommendation (“R&R”) recommending thhatieasorpuspetition be
dismissed as untimely, to which Richardson filed objections. After de novo revis\gdbit
finds that thee isinsufficient evidence in the record to determine when the proceedings for
Richardson’s first petition under Pennsylvania’s Post-Conviction Collateliaf Ret, 42 Pa.
C.S. 88 9541-9551PCRA") were completeand remands the matter to the Magistrateggéud

for further factual developmeand, if necessary, review of the merits of the habeas claims
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. BACKGROUND

The Magistrate Judge thoroughly discussed the procedural history of this tase |
R&R and it will not be rpeatecherein SeeR&R 1-4, ECF No. 24.See als&CF Nos. 11, 16,
and 19. This Court repeats only the most relevant dates to the timeliness cal@rdtthose
datesRichardson contests in his objectidns.

Richardson’s sentence became fimalJanuary 16, 2012, at which time the gear
period of limitations for him to file a federal habeas petition began to$es28 U.S.C. §
2244(d)(1). Tis period stopped runnirgjxty-five (65) days lateon March 22, 2012 when
Richardson filed a timell?CRApetition See28 U.S.C. § 2244(d)(Z) The time during which a
properly filed application for State post-conviction or other collateral revighwvrespect to the
pertinent judgment or claim is pending shall not be counted toward any period of dimitati
under this subsectidi. Relief was deniethy thePCRA courtand following appeal and
recreation of the recoythe Pennsylvania Superior Court issaeadpinion on September 26,
201432 affirming the PCRA court’s decisiorSee Commonwealth v. Richards@g04 EDA

2012 (Pa. Super. Sept. 26, 2014).

! This Court has conducted de novo review of the R&R and all of Richardson’s objections,

butwrites separately only to address certaijections. SeeHill v. Barnacle 655 F. App’x. 142,
147 (3d Cir. 2016) (holding thatstrict courts are not required to make separate findings
conclusions when reviewiren R&R).
2 Richardson objects to the determination that his PCRA petition was filed on March 22,
2012, as opposed to March 11, 2012, based solely on a typographical error in an order issued by
the PCRA court. Objs. 6-8, ECF No. ZVheMagistrate Judge succinctly addrebdas issue
in footnote 4 of the R&R and this discussion is adopted and incorporated HeeeR&R 6 n.4.
Furthermorein his habeas corpus petition, Memorandum of Law in Support thereof, Objections
to the first R&R, and Motion to Certify Interlocutory Order for Appeal, Ridean
acknowledged thdte filedhis PCRA petition on March 22, 201%eeHab. § 11, ECF No. 1;
Memo. 6, ECF No. 7; Objs. 2, ECF No. 14. Mot. Int. Appeal 5, ECF No. 18. This objection is
thereforeoverruled.
3 Richardson objects to the use of September 24, 2014, as the date that the Superior Court
affirmed the denial of hisGRA petition. Objs. 8-15. This objection is discussed below.
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On October 6, 2014, Richardson filed an Application for Reconsideration/Reargument in
the Pennsylvania Superior Court, which was denied on November 26, B§i1dat date, the
Superior Court had also denied his Application for Remand, which he had filed on November 5,
2014. The Superior Court remitted the record to the Court of Common Pleas of Lehigh County
on January 15, 2015, and the Pennsylvania Superior Court’s Order dated September 26, 2014,
was docketed in the PCRA court on January 23, 2015.

The instant petition for writ of habeas corpus was filed on November 23, 2015.

In the R&R, he Magistrate Judge determined thatause Richardson failed to file a
petition for allowance of appeal with the Pennsylvania Supreme Goei$iperior Court’s
decision became finahirty days after the court denied Richardson’s Application for
Reconsideration/ReargumerR&R 6. The Magistrate Judge found that the ye&- period of
limitationsfor Richardson t@eek federal habeas relief began running aafinis time 1d.
Considering the time th&adexpired before the PCRA petition was filed, the Magistrate Judge
concluded that a timely federal habeas corpus petition would have to be filed byrQ&obe
2015. Id. Richardson’s petition, however, was not filed until thohe days after this deadline.

1. STANDARD OF REVIEW

When objections to a report and recommendation have been filed under 28 U.S.C. §
636(b)(1)(C), the district court must make a de novo review of those portions of the report to
which specific objections are mad28 U.S.C. § 636(b)(1)(Cgample v. Dieck€885 F.2d 1099,
1106 n.3 (3d Cir. 1989). “District Courts, however, are not required to make any separate
findings or conclusions when reviewing a Magistrate Judge’s recommendatoraender 28

U.S.C. 8§ 636(b).”Hill v. Barnacle 655 F. App’x. 142, 147 (3d Cir. 2016). The “court may
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accept, reject, or modify, in whole or in part, the findings and recommendations” cdntaine
the report. 28 U.S.C. § 636(b)(1)(C
V. ANALYSIS

Richardson objects to the Magistrate Judge’s use of September 26a2@H< datéhat
the Pennsylvania Superior Court affirmed the PCRA court’s denial of.ré&tiehardson argues
that because thigpinion was not docketed in the Court of Common Pleas of Lehigh Contilty
January 23, 2015, that the January date, as opposed to the September date, should be used in
determining when his period of statutory tolling end&eéeObjs. 8-15. Richardson cites for
support Pennsylvanigase law pviding that the time for filing an appeal does not begin to run
until the docket shows that the order has been entered and served on thilp@iting Yeaple
v. Yeaple402 A.2d 1022 (Pa. 197%ara v. Rexworks Inc718 A.2d 788 (Pa. Super. Ct.
1998)). He also relies upon Pennsylvania Rule of Criminal Procedurevthih states that the
clerk of courts shall “promptly” make docket entries containing the date optetehe order in
the clek’s office, the date appearing on the order, and the date of seBeePa. R. Crim. P.
114. Richardson asserts thRénnsylvania Rule of Appellate Procedure 108 provides that the
date of entry of an order is the day the clerk mails or delivers copike order to the parties,
and that he never received the Superior Court’s orders. Objslelfurther contenddhat
because Rule 301(a)(1) of the Pennsylvania Rules of Appellate Proceduréhstates time for
filing an appeal does not begin to run until the ords“been enteragon the appropriate
docket,” the date of January 23, 2015, should be usealdolate the amount of tintee had to

file a federal habeas petitiénObjs. 15. In suggesting this date, however, Richardson asserts

4

Rule 301states, “. . . no order of a court shall be appealable until it has been entered upon
the appropate docket in the lower couttPa. R.A.P. 301(a)(1).
4
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that the docket entry on January 23, 2015, fails to satisfy Rule 114 because it does ndteeflect
date and manner of service. Objs. 14-15.

The Magistrate Judge addressed some of Richardson’s arguments igatds fieding:

. . . within ten days othe Superior Court decision being entered on the Superior

Court docket, petitioner filed a motion for reconsideration/reargument of that

decision on October 6, 2014. It is evident to the court that petitioner was informed

of the Superior Court decision #te time it was made, September 2014. If

petitioner had not been aware of the Superior Court decision, petitioner would not

have known to motion for reconsideration of said decision.
R&R 3 n. 2. Upon de novo reviewhis Court agrees with the Magistratedge’s reasoning and
conclusion.Nevertheless, because the same conclusion cannot be reegaieting the Superior
Court’s ader dated November 26, 2014, denying the Application for Reconsideration/
Reargument, ganmatter will be remanded to the Magage Judge for further review

In determining that the September 26, 2014 order was promptly delivered to Richardson,
this Court rejects Richardson’s argument that his Application for ReconsitéiReargument
and Application for Remand were not filed in response to the Superior Court’s de8sien.
Objs. 10-14. This Court finds that the title of Richardson’s Application for Reconsiérat
Reargument, alone, contradicts his suggestion that it was filed to address@moristed by
PCRA counsel and the PCRA court. Further, when considering the Application for
Reconsideration/Reargument, the Pennsylvania Superior Court ruled that “tleatappfiled
October 6, 2014equest[ed] reargument of the decision dated September 26,”28&40rder
dated November 26, 201Rjchardson 2204 EDA 2012 (emphasis added). The timing of the
motions, the first of which was filed only ten days after the Superior Court’s opin®issued,
is also significant.

However, there are no such circumstances to showhthaterk ofthecourtmailedto

Richardson the Superior Court’s Order dated November 26, 2014, denying the Application for
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Reconsideration/ Reargument. While Richardson’s contention that the Superios Gooket
mustreflectwhen the court’s orderasmailed ismisplaced he is correct that aorder is not
considered entered until the clerktbé&court “mails or delivers cdps of the order to the
parties” seePa. R.A.P. 108(a).

Thedate of entry of an ordés important because tiggers the appeal perio&eePa.
R.A.P. 1113 Generally, a petition for allowance of appeal shall be filed with the Prothonotary
of the Supreme Court within 30 days after the entry of the order of the Superiof Graurt
R.A.P. 1113(a). However, “fila timely application for reargument is filed in the Superior
Court. . . the time for filing a petition for allowance of appeal for all parties shalfmem the
entry of the order denying reargument .” Pa. R.A.P. 1113(a)(1). Accordingly, this Court
must consider not only the datetbéentry of the September 26, 2014 order, but also the date of
theentry of the Superior Court’s ordef November 26, 2014, denying the Application for
Reconsideration. Unfortunately, there is no notation in the Superior Court docket, although not
required, showing when the November 26, 2014 order was mailed or delivered to the parties, nor
is there any evidence in the record, either direct or circumstantial, establidtenghe order

was mailed or delivere¥.Without such information, this Court cannot determine the date of

> Richardson cite¥eapleand Jarato support his argument that the Pennsylvania Superior

Court docket must show when the orders were mailed, but both of these cases addresssd the rule
of civil procedure, not criminal procedure, and are therefore inapplic8lele.Y eaple v. Yeaple
402 A.2d 1022 (Pa. 1979) (considering the requirements for entry of a civil order under
Pennsylvania’s Rules of Appellate Procedure and of Civil Procediara)y. Rexworks Inc718
A.2d 788, 791 (Pa. Super. Ct. 1998) (same). To the extent that it is the decision of the
Pennsylvania Superior Court, and not the trial court, that is athssgeéRichardson’s reliance
on Pennsylvania Rule of Criminal Procedure 114 to dictate how an order must be docketed is
also misplacedSee alsd?a. R.A.P. 108 @allishing specific docketing requirements fovil
andcriminal ordersn the appellate courts, but only requiring the clerk to make a notation on the
docket when notice is given for civil orders, not for criminal orders).

CompareSuperior Court letter dated August 30, 2016, Ex. G-3, ECF Na.($8ting
that the Superior Court’s order dated August 30, 2016, was mailed to Richardson).
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entry of the order denying reangent so ato calculate th&0-day period for Richardson to file
a petition for allowance of revieand the finality date of the PCRA petitiofihe matter is
therefore remanded to the Magistrate Judge for further development and review

Upon remand fithe Magistrate Judge can determine wherPdensywaniaSuperior
Court mailed or deliverettis order denying reargument to Richardson, rslag use that date in
calculating timelines$. See Wtker v. WalshNo. 3:10€V-1718, 2011 U.S. Dist. LEXIS 13517,
at *6-7 (M.D. Pa. Feb. 11, 201 Iiefecting the halses getitioners claim thatthe court should use
the date on the Common Pleas’ docket that the PennsylvapiarSeCourt denied his petition
for allowance of appeal because Bennsylvania Supreme Cowrtlocket reflee&d whents
decision was rendered and when the order was exitéaljever, if a specificletermination
cannot be made, the January 23, 2015 date should be used in calculating the timeliness of the
habeas petitiofi. If necessary, the Magistrate Judge should also adoinessnandhe meritsof
Richardson’s habeas claims.

This Court recognizes that January 23, 2015, is also nofftbial “date of entry of the
order’because th€ommon Pleas’ docket fails to satisfy Rule 114 of the Pennsylvania Rules of
Criminal Procedure. However, Riclkdapon admits that he had notice of the Superior Court’s
rulings by this datandmade nasubsequerdttempt to file a petition for allowance of appeal.
SeeCommonwealth v. FreemaNos. 1509 WDA 2016, 1583 WDA 2016, 2018 Pa. Super.

Unpub. LEXIS 492, at *10-11 (Feb. 15, 2018) (holding that wihdleketing failures can excuse

! Without rendering a decision at this time, t@isurttends to agree with the Magistrate

Judge that Richardson has not established extraordinary circumstancesimgaeguitable
tolling. See Fahy v. Hor240 F.3d 239, 244 (3d Cir. 2001)n non-capital cases, attorney
error, miscalculation, inadequate research, or other mistakes have not been fownio tineis
‘extraordinary circumstances required for equitable tollifg.

Notably, Respondents assert that “[0o]n January 23, 201Bgti@sylvania Superior
Court affirmed the PCRA court’s denial of the defendant’'s PCRA petition.” Resp. GN&CGH
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an untimely appeaif the appellant hasattual notice of the order despite the procedural
irregularities in formally entering the order on trecklet” he cannot fater manufacture
jurisdiction by raising a procedural flaw regarding the manner in whiclcletentry was
annotated”). AccordCommonwealth v. Jermar62 A.2d 366, 368Ra.2000) (holding that
because there was no indication onttied court’'sdocket that the clerk furnished a copy of the
court’s order to the appellant that “the period for taking an appeal was neveretijger
Further, in light of the subsequent litigation in the Pennsylvania Superior Courtptiish@s
no reaon to believe that the state courts would consider his first PCRA petition to still be
pending or allow an appeal at this tinfeee Freemgr2018 Pa. Super. Unpub. LEXIS 492, at
*10-11. Additionally,it appears thaRichardson has satisfied tghauson requirements to
seek federal habeas revie®eeO’'Sullivan v. Boerckel526 U.S. 838, 845 (1999) (“Because the
exhaustion doctrine is designed to give the state courts a full and fair opportuegglte@r
federal constitutional claims before those claims are presented to the feddslweuwonclude
that state prisoners must give the state courts one full opportunity to resole@natijutional
issues by invoking one complete round of the Stagstablished appellate review process.”);
Schefflerv. Carberry No. 18¢v-610, 2018 U.S. Dist. LEXIS 46525, at *6 (E.D. Pa. Mar. 20,
2018) (“In Pennsylvania, one complete round includes presenting the federal claim theough t
Superior Court on direct appeal or collateral revipw.
V. CONCLUSION

After de novo review, this Court finds that there is insufficient evidént®e recordo
determine how long Richardson’s first PCRA petitwgs pendhg, which controls how lonthe
oneyear period of limitations to seé&deral habeas review is statutotityled. The Magistrate

Judge’s conclusion that the habeas petition is untimely is therefore not adopted. tidrissma
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remanded to the Magistrate Judge for further factual developmest if necessary, for review
of the merits of the habeas claims.

A separate Order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

9 This Court defers to the discretion of the Magistrate Judge to determine mdrethe
evidentiary hearing should be conducted or whether it may obtain the necessargtioform
through supplemental documentary evidergee28 U.S.C. § 2254
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