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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WINN-DIXIE STORES, INC,, et al., :
Plaintiffs, ) CIVIL ACTION

V.
EASTERN MUSHROOM MARKETING

COOPERATIVE, et al., : No. 15-6480
Defendants. :

MEMORANDUM

Schiller, J. July 15, 2020

Winn-Dixie and BtLo have sued various actors in the mushroom inddistryiolations
of antitrust law Plaintiffs now movefor leave to amend their complaintadda new theory of
antitrust liability — that Defendant@ngaged in a neoompete agreementand toexpand the
alleged antitrust period by two years. For fokowing reasons, the Court will derlaintiffs
motion
. BACKGROUND

This case is the last in a longnning series of actions accusing the Eastern Mushroom
Marketing Cooperative, its members, and various affiliates of unlawfully colludinglébeinhe
price of fresh agaricus mushroom#$ieTsaga began February 2006, when WM Rosenstein &
Sons Cofiled a class action complaint, alleging that various players in the mushroom industry
colluded to inflate the price of mushroons/ agreeing onminimum prices andby
decommissioning various musom farmsn order to reducenushroom supply. That complaint
waslaterconsolidated with six similar class actions, and a consolidated class achplaict was
filed on November 13, 2007. The unified class actionalszconsolidated with individualcions

brought byPublix Super Marketeand Giant Eagle, Inc. In the years that followdee Court
1
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adjudicated multiple motions to dismiss, motions for summary judgment on the issygpef Ca
Volstead Immunity, motions to adjudicate the case under thefrtéasonandDaubertmotions.
The parties also concluded a lengthy discoyenyod

Then, on December 7, 2015, Wibixie and BtLo initiated this actionTheircomplaint
was similar in all meaningful respects to the onestteatededt, andtheiraction was consolidated
with the others on April 12, 2017.

After the Court certified a class of direct purchasgrdlovember 22, 2016, Publix, Giant
Eagle, WinnDixie and BtLo all opted out of the class litigatio®n February 22, 2019, the Court
ruled that the three ofaiut actions would be tried separately from the class action, and on July 11,
2019 the Court scheduled a triad Bublix and Giant Eagle’s claims to begin on March 2, 2020.
Plaintiffs moved totry theircase alongside Publix and Giant Eagle, arguing that “each [plaintiff]
has alleged antitrust ¢ias involving the same core group or ssdi of defendants arising from
the sameareand common group of facts and legal issue§f\jinn-Dixie Pls’ Mem. in Supp of
Their Mot. to Consolidate Their Ogdut Claimsfor Trial With The Related Publix and Gia
Eagle OptOut Claims, at 4in Re: Mushroom Direct Purchaser Antitrust Litigatjd@620 (E.D.
Pa.July. 18, 2019.

The Court issued &cheduling @er in this caseollowing a Rule 16 conferencen
September 4, 2013he Order set the end of fact discovery for January 20, 2020, the disclosure of
expert reportfor March 2, 2020, and the filing of motions for summary judgn@niune 8, 2020
—deadlines that were later extendeduoe 18, July 2, and Novembenré&spectivey.

On June 12, 2020, six days before the end of fact discovery, Plafiidfghis motion
requesting leave to amend their complaint. Plaintiffs seek toa#lddationsclaiming that
Defendants implemented a roampete policy, and to extend the allegaditrust period by two
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years suchthat it eneédin 2010 rather than 2008ccording to Plaintiffs, these new claims are
“[b]Jased on newly discovered evidence” obtained on December 11, 2019.
1. STANDARD OF REVIEW

A party who has amended their complaint at least once before may amend again “only with
the opposing party’s written consent or the court’s leaved R. Civ. P. 15(a)(2). Rule 15
instructs that'[t|he court should freely give leave when justice so requitdsFowever, “the
liberd amendment policy prescribed by Rule 15(a) does not mean that leave will be granted in all
cases.” 6 Charles Alan Wright and Arthur R. Milleederal Practice and Procedu&1487 (4th
ed. 2020). A district court may deny leave to amend a complaint Wihéeapparent from the
record that (1) the moving party has demonstrated undue delay, bad faith or dilatory n®jtives, (
the amendment would be futile, or (3) the amendment would prejudice the other [pakiy ¥.
Arnold, 232 F.3d 360, 373 (3d Cir.2000). “The decision whether to grant or to deny a motion for
leave to amend rests within the sound discretion of the district c@ymthes, Inc. v. Marotta
281 F.R.D. 217, 224 (E.D. Pa. 2012) (citifigman v. Davis371 U.S. 178, 182 (1962)). The
burden is on the party opposing leave.
1. DISCUSSION

Certain Defendants and M.D BasciaBabons argue that the Court should deny leave to
amend becausklaintiffs proposed amendments are futile, made in bad faith, prejudicial, and
come after an impermissibly longldy. Though he first tiree points can be dispensed with
quickly, the Court ultimately agrees with Defendants fourth point and finds that leave must be
denied due to Plaintiffs’ delay in moving to amend.

First, Defendants have not shown that the amendaeatfutile. “Futility” means that the
complaint, as amended, would fail to state a claim upon which relief could bedy@im&ne v.
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Fauver, 213 F.3d 113, 115 (3d Cir. 200®)ere,Defendants do not argue that the allegations in
the proposedmendedomplaintfail to state a violation of antitrust lawstead, Defendanésgue
that Plaintiffs lack evidence sufficientto prove Defendants particigat in a norcompete
agreement(SeeDefs’ Mem in Oppn to Pls’ Mot to File a Second Am. Com[Certain Defs’

Br.], at 67) (arguing that the proposegnendmergwould be futile because there is no evidence
Winn-Dixie’s mushroom suppliers participated in any fwompete agreement or changed their
prices as a result of ongpef M.D. Basciani & Sons, Inc.Br. in Oppn to Pls.” Mot. For Leave

to File Am. Comp. Alleging Additional Conspiratorial Condwdtthe Defs and b Extendthe
Conspiracyand Damages Period Through At Least 2010 Basad\ew Evidence Learned
Through Discovery[Basciani'sBr.] at 810) (arguing that amendment would be futile because
M.D. Basciani was not a member of EMMC when the allegedcoompete period was in effect.)
Such arguments cannot show futility becatheeCairt mustaccepPlaintiffs well-pleaded factual
allegations as truethen evaluating whether the amended complaint states a claim for $ekef
Ashcroft v. Igbal556 U.S. 662, 678 (2009)hus,Defendants haveot shown thathe proposed
amendments wodlbe futile.

SecondPefendants present no faétem whichthe Court cald conclude that Plaintiffs
motion was made bad faith Instead, Defendants argue tHa#cause Plaintiffs allegedly acted
in bad faith in the past, they must be acting in bad faith here. Defendants, hdvesxenot
demonstrated past acts of bad faithevidence of bad faithere.Thus,the Court will not deny
leave on the basis of bad faith.

Third, while both Certain Defendants and Basciani dedicate a section in rileésrtd
“prejudice”, the prejudice theyescribe alstems from the timing of Plaintiffs’ decision to amend.
(Certain Defs Br., at 89) (arguing that Plaintiffs’ amendmmts would prejudice Defendants
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because they have litigated antitrust claims for fourteen years and additama would further

delay resolution of this case); (Basciani’'s,Bat 7) (arguing that Plaintiffs’ amendment would
prejudice Defendants becausiscovery has closed and a motion for summary judgment has
already been filed)As a resultDefendants have not presented “prejudice” as a reason to deny
leave independent of the issue of “delay”. Thus, the Court need not conduct an independent
analysisof “prejudice” and will consider Defendants’ arguments when evaluatingfteet of
Plaintiffs’ alleged delay.

To that endthe Court agrees with Defendants that leave should be dbeealise
Plaintiffs delayed amending their complaint until the ehthot discoveryand the delay was both
prejudicial and unduéA district court may deny leave to amend a complaint if a plaistdelay
in seeking amendment is undue, motivated by bad faith, or prejudicial to the opposing party.”
Cureton v. Nat'l Co#giate Athletic Ass, 252 F.3d 267, 273 (3d Cir. 200Bccordingly,a court
may denya pary’s motion for leave if two conditions are met. Firstmust be true thahemovant
could have amended the pleading some -fneral) amount of timeearlier than it did. Second,
“granting leave would [either] unduly postpone the pending litigation . . . [or] circumstaaikces f
to excuse the moving pattylateness in requesting leave to amehbdrigbord v. U.S. Dep't of the
Treasury 749 F. Supp. 2d 268, 275 (E.D. Pa. 2010). Both conditions are met here.

First, Plaintiffs clearlydelayed moving to amend their pleading. In their motRiaintiffs
seekto amend becausthey identified “3 known documents of the Defendants that reference
Defendants’ noftompete agreements.” (PlsMot. and Mem. For Leavdo File Am. Comp.
Alleging Additional Conspiratorial Conduct of the Defsnd © Extendthe Conspiracy and
Damages Period Through At Least 2010 Based On New Evidence Learned Through Discovery
[Pls” Mem.], at 4). Yet, Plaintiffs had possession of two dfiese documents since at least
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DecembeR019 (id. at 5, and referenced them at least as far back as.ABl4.” Mot. to Enforce
Prior Court Ordeandto ExtendheRemaining Case Schedule By 60 Days, Ex. 4) édtating in
an email sent on April 24, 2020 that “there are documents produced etbedantsthat
reference a customer allocation conspiracyherefore Plaintiffs’ decision to wait until June 12
to amend constitutes delay.

SecondPlaintiffs’ delay wasundue and granting leave now would postpone the pending
litigation in a mannerprejudicial to Defendants. Six days before the close of fact discovery,
Plaintiffs sught toamendtheir complaint to addothan entirely new theory of antitrust liability
andto expand the antitrust period by two yeaks.a resultthe timing ofPlaintiffs’ filing ensure
that any amendment would require a new round of fact discoasrwell as newleadlines for
dispositve motions that thalready been rescheduled multiple times. In this respéaintiffs’
motion is almost identical to a motidor leave deniedn Berger v. Edgewater Steel Cbhere,
the Third Circuit upheld a denial of leave to amend when “[tjhe matatronly came four and
onehalf months after the information on which it was based became available, battetsbe
close of an extended discovery period . . .[and] would entail extensive factual invasti§dtl
F.2d 911, 924 (3d Cir. 1990); se€Barles Alan Wright and Arthur R. MilleFederal Practice
and Procedure8 1488 (4th ed. 2020) (“[Clourts have not allowed amendments to be made that
seek to add new claims . when allowing the amendment is deemed to be unduly burdensome,
given the stage to which the litigation has advanced.”) Here, the timing of Plamgiftsest to
amend would prejudice Defendants through additional discovery andtteatayould not have
occurred had Plaintiffmoved earlier.

Plaintiffs have noreasonable excuse for waitimgptil the close of discoverfiere. They
have been in possession of the documents they cite in their motion since December 2019 and have
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offered no excuse for why they waited until Jimseek leavéo amendPlaintiffs wereon notice

of an allegechon-compete agreement before discovery even staatetis isthe fourth iteration

of an antitrustawsuit that has been litigated since 20@6d the alleged necompete agreement
was discussed in each of the thpeecedingcasesindeed, the experts for both clataintiffs and

for Publix and Giant Eagle all discussed the allegedaoonpete agreement, as did Judge O’Neil
in his evaluation ofthe Daubert motions in those casef re Mushroom Direct Purchaser
Antitrust Litig, Civ. A. No. 6620, 2015 WL 5775600, at *7 (E.D. Pa. Aug. 5, 200%here is
also a sufficient factual basis, at least for Dr. Leffler to make an assumupon which to ground
his regression model at tbaubertstage, that a form of nescompete agreemehetween various
EMMC members may have existed after the dissolution of the EMMC's official minimiaimgp
policies and that this agreement may have impacted pricesrg§;Mushroom Direct Purchaser
Antitrust Litig, Civ. A. No. 06620, 2015 WL 5767415, at *10 (E.D. Pa. July 29, 2q1Bjof.
Elhauge's decision to use a second agnostic period was based on two considerations:iél) potent
lingering effects of the minimum pricing policy and (2) evidence of another possible emyspir
to affect prces through a neoompete agreement after the expiration of the minimum pricing
policy.”)

The references to necbmpete agreements the Publix andGiant Eaglelitigation is
significant,asPlaintiffs hadpreviously representdd this Courtthatit was substantially familiar
with Publix and GianEagle’s claimsin July 2019Plaintiffs moved this Court to consolidate its
claims for trial with Publix and Giant Eagle and did so primarily on the theory that\ilzere
substantial similarity between the legal and factual issues underlying its own atainisose of
Publix and Giant Eagle. (WirDixie Pls’ Mem. in Supp.of Their Mot.to Consolidate Their Opt
Out Claims For Trial Withthe Related Publix and Giant Eagle @it ClaimsOptOut, at 4);
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(Winn-Dixie PIs’ Reply Mem.in Supp.of Their Mot.to Consolidate Their Ogdut Claimsfor
Trial with the Related Publix and Giant Eagle @pit Claims OpOut, at 12.) Plaintiffs could
not have made such an argumiargood faith without researching Publix and Giant Eagletsal
theories of antirust liabilityand thusPlaintiffs cannot now argue th#tey gottheir first whiff of
apossible norcompete agreemetttis spring. Thus, evahPlaintiffs wanted to waitor document
production to add new claims, they were on notlta documents detailing a namompete
agreement existed and should have been prepared to amend promptly after reékbeseng
documents in December. Instead, Plaintiffs delayed moving to amended until the close of
discovery in June. Such a delay is both prejudicial and undue, and for thatREasbifis’ motion
for leave to amend their complaint is denied.
IV. CONCLUSION

For the foegoing reasons, tH&aintiffs may not amend their complaintthis stageAn

Order consistent with this Memorandum will be docketed separately.



