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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARILYN ADAMS,
Plaintiff, : CIVIL ACTION NO. 17-621
V.
ZIMMER US, INC., ZIMMER
HOLDINGS, INC., ZIMMER, INC, and
ZIMMER SURGICAL, INC.,

Defendans.

MEMORANDUM OPINION

Smith, J. August 14, 2018
The plaintiff brought thisaction to recover for injuriesshe suffered because an
allegedly defective hip prosthesmanufactured by the defendants, whizds implantedn 2011
For several years followinger hipreplacement surgerghesufferedpain and complications
related tothe prosthesis. In 2015, she underwent a secomgrsuto remove and replace the
prosthesis. She assertthat themetalsthe defendastused inmanufacturingthe prosthesis,
combined withan unreasonablylangerous desigmenerated toxic levels of metal wear debris
thatinjured the tissue surrounding her right hipdrequiredherdoctor toremove therosthesis.
Currently kefore the court i®ne of thedefendantstwo pendingmotiors for summary
judgment In this motion, he defendants conterttiat Pennsylvania’s statute of limitatiobars
the plaintiff's claimsbecause she failed to file suit within two years afterstoaild have been
aware of her injuries andhat there was a causal connection between her injuries and the
prosthesis The plaintiff on the other hah argues that she timely filed suit becaudespite her

doctor’'s suspicions and preoperative diagnosis that the prosthesis was the ouere
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problems,shewas not, and should not have beaware of thdrue cause of her injuries until
after her doctor removed the prosthesistter careful reviewand consideration of both parties’
argumentsand the evidence presented in the rectrd court is constrained tmree with the
defendantghat thee is no genuine issue of material fact and glantiff's claims against the
defendantsre timebarred.

The court is cognizant of the harsh nature of this outcome. The plaintiff suffered serious
life-altering injuries, and shieasinvested considerable time, resources, and effort into actively
litigating this case. But it is theourts duty to apply the lawfairly and evenly in all cases,
regardless of the courtjgersonaldistaste foran outcomethat prevents thgiry from addressing
the parties’ contentions in this case. Thus, even though @hdifflnarrowly missed filing the
instant action within the statute of limitationtkis harsh result is unavoidalded the courwill
grant the defendants’ motion for summary judgment.

l. PROCEDURAL HISTORY

On February 10, 2017, tipdaintiff, Marilyn Adams (“Adams”),fileda complaint against

the defendants, Zimmer US, Inc., Zimmer Holdings, Inc., Zimmer, Inc., and Zir8orgical,
Inc. (collectively, “Zimmer”) Doc. No. 1. The complaint asserted five counts: one count for
strict products liability, one count for negligence, and three counts for breach ahtyarrSee
Compl. In respons&immer moved to dismisthe complainon April 17, 2017* Doc. No. 8.
On May 31, 2017, the court entered an ordergiBning the motion to dismissinsofar as

Zimmer sought to have the court dismistams’snegligen misrepresentatioolaim and breach

! In the motion to dismiss, Zimmer argued that the court should dighescomplaint because: (1) Pennsylvania law
did not recognize Adams’s claims for design defect, manufacturimgtidilure to warn, and breach of warranty;
(2) the statute of limitédns barred the breach of warranty claims; (3) Adams’s negligenépnésentation claim is
not cognizable under Pennsylvania law; (4) Adams failed to sufficigrilgd her negligent misrepresentation
claim; and (5) Adams failed to state a claim for rggmiit failure to warn, negligent design, and negligent
manufacture.SeeBr. in Supp. of the Zimmer Defs.” Mot. to Dismiss the Pl.’s Compl. at t, Dio. 81.



of warranty claimsand(2) denying the motion to dismiss in all other respe&tseMay 2, 2018
Order,Doc. N0.10. Adams filed an amended complaint on July 6, 2017. Doc. No. 31.

Four days laterAdamsmoved for leavdo file a second amended complaiand the
court granted her motioas unopposed on July 11, 201boc. Ncs. 32 33. Per the court’s
order, the clerk of court docketed the second amended complaint. Doc. N®h84second
amended complainissertsa strict liability manufacturing defeatlaim and negligencelaims
based on manufacturing defects, design defects, and failure to $@eSecond Am. Combp at
15-20. Zimmer filed an answewith affirmative defense® the second amended complant
July 25, 2017. Doc. No. 36.

The parties engaged in fact and expiescoveryfor approximately nine monthuring
discovery Adams servedhree expert reporten the defendants. Doc. Nos.-6B. Zimmer
moved to strike one oAdams’s engineeringexpert’s testimony as duplicativand the court
denied the motion without prejudicddoc. Ncs. 67, 71. Shortly thereafter, Zimmer servets
own expert repog on Adams. Doc. Nos. 72, 73.

On May 29, 2018, Zimmer move have the courextend the deadlin® complete
expert depositions and filRaubertmotions. Doc. No. 74. lthemotion, Zimmer requested that
the deadline for filing dispositive motiomemain unchanged even though, under their new
proposed schedulet would occur before the completion of expert depositions, siheg
forthcoming dispositig motion was unrelated to the expert testimo8geMot. Leave Conduct
Expert Deg. and FileDaubertMots. Adamsagreed to the extension of time to complete expert
depositions and fil®aubertmotions bubbjectedto leavingthe deadline for dispositivaotions

unchanged Seed.

2 Zimmer's ninth affirmative defense raises the statute of limitatimar. SeeThe Zimmer Defs.Answer to Pl.’s
Second Am. Compl. at 33.



Before the court decided the motiddimmer filed a motion for summary judgment o
May 29, 2018 accompaniedy a statement of undisputed facts anbrief in support of the
motion Doc. N&. 75-77. After a telephone conferea with the parties on June 1, 2018, the
court granted Zimmer’s motion for leave to conduct expert testimonyilendaubertmotions.
Doc. No.81. In the order, the court set deadlines floe remaining expert discovery, filing
Daubertmotions, andAdamss response t&immers motion for summary judgmentSeeJune
1, 2018 Order.

On June 29, 2018, Adams filed a respomseoppositionto Zimmer's motion for
summary judgment, along with a response to Zimmer’s statement of facts andexstatement
of undisputed material factsDoc. Ns. 89, 90. In her response to Zimmer's motion, Adams
stated that she is no longer pursuing her manufacturing defect claiRiss Resp. Opp
Zimmer’s Mot. Summ. J‘Pl.’s Resp.”) at 1n.1. Zimmerfiled a reply h support ofts motion
for summary judgmendn July 6, 2018 Doc. No. 100. Zimmer’'s motion for summary judgment
is now ripe for adjudicatiof.

. FACTUAL BACKGROUND

The undisputed facts are as followAdams began suffering right hip pain in 2008ee
Zimmer’s Statement Undisputed Facts (“Zimmer’'s SUF”) at § 1, Doc. No. 76;R@lsp. Defs
Statement Facts and Counterstatement Undisputed Material Facts (“PIM)sa @R, Doc. No.
90. After Adams’streating physician recommended she see aropettic specialistAdams

presented t®r. Prodranos Ververeli on September 22, 2018eeZimmer’'s SUF at ®; Pl.’s

® Therefore, only Adams’s design defect and failure to warn claims memai

* In addition to the instant motion for summary judgment, Zimmer {#§ch motion to bifurcate the trial, (2) three
motions to exclude the testimony of three of Adams’s experts, and (3yrds@otion for summary judgmengee
Doc. Nos. 9295. Adams fed a motion to strike the second motion for summary judgment as unti®egboc.
No. 98. On July 10, 2018, the court entered an order scheduling oral argumeattan thotions for summary
judgment and the motion to strike and staying all deadliredipg further order of courtSeeJuly 10, 2018 Order,
Doc. No. 103.



SUF at 12. Dr. Vervesei diagnosedhdamswith advanced degenerative arthritis in her right hip
and recommended a total right hip replaeatn SeeZimmer’'s SUF at  3; Pl.’'s SUF &t3 see
alsoPl.’'s SUFEXx. A (“Adams Dep.”) at 2422.

On Januaryi8, 2011, Dr. Ververeli performed a total right hip replacement suiasay
implanted a Zimmer hip prosthesis (“Zimnievice”) into Adams’s righhip.> SeeZimmer's
SUF at 1 5; Pl.’s SUF at { 3nitially, Adams did well after her surgery, but gie¢urned to see
Dr. Ververeli on September 21, 2012, because of recurrent right hip pagZimmer’s SUF at
1 11; Pl’'s SUF at { 11That day, Dr. Ververeli diagnosed Adams with right hip bursitid
gave her a steroid injection around the outside of het I8peZimmer's SUF Ex. B“Ververeli
Dep.”) at 42-44. Approximately one month lateAdams returned to Dr. Ververeli for a follew
up vist because sheas still sufferingrom right hip pain. Seeid. at 4. Dr. Ververeli gave her
another steroid injection, and his working diagnosis atithe remainedright hip bursitis. See
id. at 45-46.

Adamss right hip pain continued to progress, and when she saw Dr. Ververeli next on
January 2, 2013, he developed a tlpad treatment plan: (1) blood tests to check for
inflammation or infection; (2) testing ¢fer metal ion levels “because there had been reports of

n7

potential adverse local tissueaction”; and (3) a bone scan to determinghi¢ implant was

loosening Seeid. at 48. Although he bone scan did not show loosening or strieasture

®> The exact name of the Zimmer hip prosthesis at issue is unclear from the’ gatimissionsCompareZimmer’s
SUF at 1 5 (“Zimmer M/L Taper Kinectiv Stem and Neck . . . and Vdfeysoral Head"with Second Am. Compl.
at T 1 (“Zimmer M/L Taper with Kinectiv® Technology Hip Implant Systemnd Pl.’s Resp. at 1 (“Zimmer M/L
Taper Hip Prosthesis with Kinectiv® Technologydhd Pl.’s SUF at 1 5 (“Zimmer Porous Hip Prosthesis with
Kinectiv® Technology”).

® Dr. Ververeli defined bursitis as “an inflammation of the local tissurethe outside of the hip where the muscle
attaches to the bone in the greater trochanteric region.” Zimmer's SUF Ex3B at 4

" Dr. Ververeli defined adverse local tissue reaction as “an unusual sespaund a site that's typically caused by
an offending factor. That factor can be metal wear debris causing a priolifeshtreactive tissue around that
particular joint or area.” Ververeli Dep. at B&eZimmer's SUF at § 17; Pl.'s SUF at T 17.



Adams’s metal ion levels were higher than normal, and the blood test resused cBr.
Ververelito have Adams evaluated for potential infectiddeeid. at 5153. Two weeks later

Dr. Ververeli saw Adamagainand based orhis findings, he informeddams thahe believed
shemight be suffering from either an infection or synovftisSeezimmer's SUF at | 21; Pl.’s
SUF at 1 21. The next dayy. Ververeliperformedan arthrotomy in an attempt to definitively
determine whether there was an infectloseeZimmer's SUF at § 23; Pl.’s SUF at | 2%e
also Ververeli Dep.at 56-57. The tissue cultures from the arthrotomy were negative for
infection nonethelessan infectious disease consultgsiaced Adamson antibiotics because
fluid removed during the surgery was cloud$ee Zimmer's SUF at | 23; Pl.’'s SUF at { 23;
Ververeli Depat 61-62.

As of January 30, 2013, Dr. Ververeli’'s working diagnesss “a subclinical or a very
low-grade infection,” and he explained to Adams three potential future outcomes amenteat
plans: (1) eradication of the infection and “[s]he goes back to normakaeadithing is fine”; (2)
the infection gets worse and she needs astage revision surgery to eradicate the infection; or
(3) infection was never the problem and a-etege revision surgery is necessary to revise the
implanted componentsSeeVervereli Dep. at 65 157-58. Adams saw Dr. Ververeli next on
February 6, 2013, and the “history” sectiorh office note states| slhe. . . has potential wear
and synovitis issues with positive metallosis.Pl.’'s SUFEx. O, Doc. No. 9419. Further, the
“plan” sectionof the office notestates, “[i]f this represents more of a synovitis and metallosis,

she may require a one stage revisiotd” Dr. Ververeli testified that at this time, he discussed

8 Dr. Ververeli defined synovitis as “an inflammatory process wherevayrilid is being produced and there is a
reaction. That could be associated with a reaction to the local adverse tissue, et kistarat infectious.”
Ververeli Dep. at 154see als&Zimmer’'s SUF at § 22; Pl.’s SUF at { 22.

° Dr. Ververeli explained that an arthrotomy is a minimally invasiveyesyr where soft tissue specimens are
removed. The removed specimens are sent to a labofatomgpection. SeeVervereli Dep. at 58, 59.

1 pr. Ververeli defined metallosis as “metal wear that then causes a reactienstaribunding tissues.” Ververeli
Dep. at 17see als&immer’'s SUF at § 16; Pl.'s SUF at T 16.



with Adams that the ZimmedbDevice may be the cause of h@oblem. SeeVervereli Dep.at
159; see alsoid. at 6/. BetweenFebruary 2013 and September 2014, Adgnagressed
reasonably well besidastermittent pain and swellingSeed. at 68-70.

Then, on November 28, 2014, Adams dislocdtedright hipwhile taking a showerSee
Zimmer's SUF at § 31; Pl’'s SUF at | 31At the time, Adams knew the Zimm&wevice
dislocated and thought this was “[a]bsolute#dnormal Zimmer’'s SUF at | 32; Pl.’s SUF at
32. Nonethéess Adamsdid not tie the dislocatin to a “potential adverse event” related to the
ZimmerDevice. SeePl.’s SUF at | 32see alsiAdams Depat 145-46.

Adams saw Dr. Ververelgainon January 7, 201%he was sufferindrom persistent
pain in her right hip—a kind of pain she had nekperiencedyeforethe dislocation.SeeAdams
Dep. at 150. X-rays taken that dasevealed calcification and distention around Adams’s right
hip which were not present one year pri@eeZimmer's SUF at § 33; Pl.’'s SUF at | 33. Dr.
Ververeli believed the calcification and distention were caused either &ytiksue reaction or a
reaction to the November 28, 2014 dislocati@eeVervereli Dep.at 73; see also idat 165. At
this point, he recommended further investigation and ordered a CT Szmid. at 75. The
“plan” section of Dr. Ververeli’'s office note from the January 7, 2015 visit states

The diagnosis and management was reviewed with the patient and her husband.

Prior to initiating physical therapy rehabilitation program, | feel it is

recommendedto undergo further investigation of the right hip. If this is an

adverse local tissue reaction from wear and frettinthe hip trunnion junction.

[sic] Shemay require revision of the femoral component and change to a ceramic
femoral head?

1 Dr. Ververeli explainedhat “[f]retting and metal wear debris . . . are very similar. There’s tpestpf corrosion

or potential wear. One is a mechanical corrosion which would be drettiniebris.” Ververeli Dep. at 16. He
defined metal wear debris as “microscopic particular debris caused byeesurbbing against another surface . . . .
In this case you have a microscopic particular debrid."at 13-14. He explained further that, regarding Adams’s
case, “[f]retting is the cobatthrome onto the titanium with aathanical particular debris being generated from that
junction.” Id. at 16-17.



Pl's SUF Ex. R at ECF p. (footnote added), Doc. No. 2. Dr. Ververeli testified regarding
the January 7, 2015 visit:
Q. You felt that it was recommended to undergo further investigation. So,
when you make this you're explaining why you’re making teabmmendation,
is that correct?
A. Yes.
Q. And [the office note] says if this is adverse local tissue reaction from wear
and fretting to the hip injunctiofsic] she may require a revision and change to
ceramichead.

A. Correct.

Q. And you indicated that you had previously gone over the importance of
this and the results of this if further studies did show adverse local tissuemnact

A. Yes.
Ververeli Dep.at 166.

The January 12, 2015 CT scan results shoaéewell-circumscribed fluid collectioin
the subcutaneous tissues lateral to the right lich Dr. Ververeli testified‘basically goes
along with saying that there’s a reaction to the tissue around the hip replaceRiéatSUF EX.
S, Doc. No. 9623; Ververeli Dep.at 167 see alsd/ervereli Dep.at 74-75. ConsequentlyDr.
Ververeli's nurse called Adantkat day and informed her she “was positive for adverse local
tissue reaction” and that Dr. Ververeli recommended a hip revision sur§eg¥ervereli Dep.
at 168;see alsaZimmer’'s SUF Ex. C. When asked about this phone call in her deposition,
Adams testified that she recalled having the conversation and recalled bdiag¢vision was
necessary, bushedoes not remember being informed she was positive for adverse local tissue
reaction. SeeAdams Dep. at 1554. Nevertheless,tahis pointAdams understood that a hip

revision was necessary, and she knew this meant that the ZDawviee would be replaced with



a new prosthesis.See d. The following day January 13, 2015Adams underwent a hip
aspiration which ruled out infectiorseeZimmer’'s SUF at § 41; Pl.’s SUF at | 41.

Adams saw Dr. Ververehexton January 21, 2015, and thdiscusged hertest results.
SeeZimmer's SUF at § 42; Pl’'s SUF at § 42At this visit, Dr. Ververeli confirmed his
recommendtion of hip revision surgery but also discussed -operative optionsvith Adams
SeeVervereli Depat 74-76. Adamstestifiedthat she knew she did not have an infectiothis
point. Zimmer’'s SUF at § 46; Pl.’s SUF at  4%s to his discussion with Adams that day, Dr.
Ververeli testified

Q. [The office note states thafatient is now advised she’ll require femoral

component revision. Did you explain to her why a revision would hopefully
relieveher of her sgnptoms?

A. Yes.
Q. Do you recall what that conversation was about?
A. It was basically to correct the problem and telling her how there was

the fretting wear and local reaction to the existing prosthesis.
Ververeli Depat 170.

By January 30, 2015, Adams decided to proceed with hip revision surgéee
Zimmer’'s SUF at | 48; Pl.’s SUF at § 48. The office note from January 30, r2&0#4ls that
Dr. VervereliconfirmedAdamshad righthip metallosis, although Adams has no recollection of
Dr. Ververeli informing her she had metallosiSeeVervereliDep.at 175;Adams Depat 161—

62. Adams provided the followirtgstmonyregarding the January 30, 2015 office visit:

Q. Okay. So he told you you needed a revision, and you just said—-akay
you didn’t question him any further —

A. | knew there was a problem with my hip because of the pain, and it
was just getting worse all the time.



Q. Okay.

A. And | tied in the dislocation so close to the next revision. It just
seemed thasomething was wrong. It had to come out.

Q. Okay.

A. It was a problem.

Adams Depat 166 see als&Zimmer's SUF at 2; Pl.’s SUF at { 52. By this point, Adams
knew another ZimmebDevice was not going to be implanted during the revision surgery, and she
would have objected if Dr. Ververeli had planned to use a Zinidegice. SeeZimmer’'s SUF

at 1 53; Pl’s SUF at { 53Adams wasot amenable to further conservative treatment becaus
she “just wanted [the prosthesis] gonéddams Depat 168.

On February 9, 2015, three days before the revision surgery, Adams signed an informed
consent for the surgery that stated, “[tlhe above treatment/surgery . . . will béoddne care
and dagnosis of: Right hip metalosis [sic]3eeZimmer's SUF at { 54; Pl.’'s SUF at ;e
also Zimmer's SUF Ex. D Although she acknowledges that she signed the informed consent
form, Adams claims that she did not readitd that she does not recall Dervereli diagnosing
her with metallosis.SeeAdams Dep. at 17¥1;id. at 162. NonethelessDr. Ververeli testified
that Adams had an adequate understanding of what her surgery was for at theSame.
Ververeli Dep.at 177-78.

Adams underwent rightif revision surgeryon February 12, 2015luring which Dr.
Ververeli removed the ZimmebDevice and replaced it with a ceramic DePuy Johnson and
Johnson device.SeePl.’'s SUF Ex. AA, Doc. No. 9Q. Dr. Ververeli's preoperative and
postoperative diagnoses were identical: “Previous right hip replaceniiéntngtability, wear
and osteolysis with adverse local soft tissue reactidd.” During the surgeryDr. Ververeli

confirmedhis opinior—the opinion he developgatior to surgery-that Adams was sufferingn

10



adverse local tissueeactionto the ZimmerDevice SeeVervereli Dep.at 94. Dr. Ververeli
discussed his opinion regarding the cause of Adams’s problems with her at somet@otheaf
surgery, either while she was admitted and recovering or in an office visit thereafSge
Ververeli Dep.at 196-97.

1. DISCUSSION

A. Standard of Review

A district court “shall grant summary judgment if the movant shows that there is n
genuine issue as to any materiatfand the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). Additionally, “[slJummary judgment is appropriate when ‘the pigadi
depositions, answers to interrogatories, and admissions on file, togethaheviaffidavits, if
any, show that there is no genuine issue as to any material fact and thatvthg party is
entitled to a judgment as a matter of lawNtight v. Corning679 F.3d 101, 103 (3d Cir. 2012)
(quotingOrsatti v. New Jersey State Poli@d F.3d 480, 482 (3@ir. 1995)). An issue of fact is
“genuine” if “the evidence is such that a reasonable jury could return a verdilcefnonmoving
party.” Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). A fact is “material” if it
“might affect the outcomefdhe suit under the governing lawld.

The party moving for summary judgment has the initial burden “of informing théctlistr
court of the basis for its motion, and identifying those portions of the pleadings, deppsitions
answers to interrogatories, and admissions on file, together with the affjdaaty, which it
believes demonstrate the absence of a genuine issue of materialGatdtéx Corp. v. Catrett
477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving panmethas
this burden, the nemoving party must counter with “specific facts showing that there is a

genuine issue for trial."Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587

11



(1986) (internal quotation marks aaidation omitted)seeFed R. Civ. P. 56(c) (stating that “[a]

party asserting that a fact . . . is genuinely disputed must support the assertionching to
particular parts of materials in the record . . .; or . . . [by] showing that tleziatsicited do not
establish he absence . . . of a genuine dispute”). Themowmant must show more than the

“mere existence of a scintilla of evidence” for elements on which themowant bears the
burden of production.Anderson477 U.S. at 252. Bare assertions, conclusory allegations, or
suspicions are insufficient to defeat summary judgmé&geFireman’s Ins. Co. v. DuFresne
676 F.2d 965, 969 (3d Cir. 1982) (indicating that a party opposing a motion for summary
judgment may not “rely merely upon bare assertions, conclusory allegations onossspic
Ridgewood Bd. of Educ. v. N.E. for M.E72 F.3d 238, 252 (3d Cir. 1999) (explaining that
“speculation and conclusory allegations” do not satisfy-mawing party’s duty to “set forth
specific facts showing that a genuine isetienaterial fact exists and that a reasonable factfinder
could rule in its favor”). Additionally, the nemoving party “cannot rely on unsupported
allegations, but must go beyond pleadings and provide some evidence that would show that there
exists a gemine issue for trial."Jones v. United Parcel Ser214 F.3d 402, 407 (3d Cir. 2000).
Thus, it is not enough to “merely [] restat[e] the allegations” in the complaint; insteadhotk
moving party must “point to concrete evidence in the record thatosgppach and every
essential element of his caseldnes v. Beardl45 F. App'x 743, 74546 (3d Cir. 2005) (citing
Celotex 477 U.S. at 322). Moreover, arguments made in briefs “are not evidence and cannot by
themselves create a factual dispute suffici® defeat a summary judgment motiodersey
Cent. Power & Light Co. v. Township of Lac@&y2 F.2d 1103, 1109-10 (3d Cir. 1985).

“When considering whether there exist genuine issues of material fact, theiscou

required to examine the evidence of record in the light most favorable to tgeoppdsing

12



summary judgment, and resolve all reasonable inferences in that party’s’ félishkin v.

Potter, 476 F.3d 180, 184 (3d Cir. 2007). The court must decide “not whether . . . the evidence
unmistakably favors one side or the other but whether anfiaded jury could return a verdict

for the plaintiff on the evidence presentedrideison 477 U.Sat 252. “Where the record taken

as a whole could not lead a rational trier of fact to find for themowing party, there is no
‘genuine issue for trial™ and the court should grant summary judgment in favor of thegnovi
party. MatsushitaElec. Indus. C9.475 U.S. at 587 (citation omitted). Nonetheleglsen one
party’s claims are “blatantly contradicted by the record, so that no reasgugbtould believe

it,” the court should not take those claims as true for the “purposes of amirgMotion for
Summary Judgment.Scott v. Harrig 550 U.S. 372, 380 (2007).

B. The Parties’ Arguments

In the motion for summary judgmenZimmer argues thaPennsylvania’s twyear
statute of limitations bars Adams’s claimSeeBr. Supp. Zimmer’'s Ma Summ. J. (“Zimmer’'s
Br.”) at 5, Doc. No.77. Since Adams did not file this action until February 10, 2017, Zimmer
asserts that her claims are tim&red unlesshe can prove shshould not have knowthat the
Zimmer Device caused her injs until after February 10, 20155eeid. at 6. Zimmer contends
that Adamscannot meet her burden because lehew she suffered an injury by Janu&g,
2015, since she admitted that after her dislocation she began suffering a pain sheothad
previouslyexperierwed. See d. at 9. Zimmer further argues thatreasonable minds could not
disagree that Adams knew or reasonably should have known the Zibewee caused her
injuries byno later than January 30, 2QHecause by that datBy. Ververelihad toldher trat
she was experiencing adverse local tissue reaction and would need hip revision stegsl.

at -10. To support its argument that Adams not only knew she was injured but should have

13



been able to link her injury to the ZimmiBevice, Zimmer pointso Adams’s concession thiay
January 30, 2015he knew the ZimmeDevice had to come out and would have objectéat.if
Ververeli was going to impla@nother Zimmehip prosthesisSee idat 9.

Adams counters by arguing that she did not make the factual connection between her
injury and the ZimmeDevice until after her February 12, 2015 revision surg&sePl.’'s Resp.
at 1Q Doc. No. 89 Adamsassertshat she cannot be expected to have more knowledg®than
Ververeli, her treating physician at the time, amibpto the surgerghewas nevertold there
was some defect or specific nature of the implanted Zinibeeice that was the cause of any of
her problems.” Id. at 9. Adams thought her symptoms were “related topleesonally” or
“caused by an external factor unrelated[ttte ZimmerDevice].” Id. Accordingly, Adams
argues that Pennsylvania’s “discovery rule” tollgad statute oflimitations until after the
revision surgery on February 12, 2015, #merefore shdiled suittwo dayswithin the twoyear
limitations period.See id.

C. Pennsylvania’s Discovery Rule

Under Pennsylvania lgwa suit to recover damages fpersonal injurycaused by the
negligence of anothds subject to a twyear statute of limitation¥ 42 Pa. C.S. § 5524(2)
The two-year period begins to ruamcetheinjured party’s‘right to institute and maintain a suit
arises.” Fine v. Checcip870 A.2d 850, 857 (Pa. 2005).hereforethe injuredparty has two
years from when she suffers her injury to bring a cause of acGiead.

Generally, ace this tweyear periodexpires the injured partys barred from bringing
suit. Gleason v. Borough of Moosit5 A.3d 479, 484 (Pa. 2011Nonethelessthe “discovery

rule” is an exception to Pennsylvania’s statute of limitatitad tolls the statuté[iln certain

12 Since both parties cite Pennsylvania law exclusively in their submissidhe court on this issue, they appear to
agree that Pennsylvania law applies.

14



cases involving latent injury, and/or instances in which the causal connection betwegmyan i
and another’'s conduct is not apparen\Wilson v.El-Daief, 964 A.2d 354, 361 (Pa. 2009).
Pennsylvania applies the discovery rule narrowly, placing a heavy burden mtiffplaivoking
the rule SeeGleason 15 A.3d at 484 (“Pennsylvania’s formulation of the discovery rule reflects
a narrow aproach to determining accrual for limitations purposes and places a greater burden
upon Pennsylvania plaintiffs v&vis the discovery rule than most other jurisdictions.” (internal
guotation marks omitted)Milson 964 A.2d at 362 (“The party relying on the discovery rule
bears the burden of proof."§ee alsdBrunea v. Gustin775 F. Supp. 844, 846 (W.D. Pa. 1991)
(“The party seeking to invoke the discovery rule is under a heavy burden of inguiry.”

The discovery rule protectie rightsof an injured party who is unable, even through the
exercise of reasonable diligence, to discover that another party causeryewithin the twoe
year limitationsperiod SeeFine, 870 A.2dat858. In such a situation, the tvear limitations
period does not begin to rumtil the injured party“discovers, oreasonably should discover,
that she has been injured and that her injury has been caused by anothergoadwuct.”
Wilson 965 A.2dat 361-62.

Thediscovery rule tolls the statute of limitatioosly until the injured party hdsactual

or constructive knowledge of at least some form of significant harm anthofual cause linked
to another’'s conduct, without the necessity of notice of the full extent of the injury,cthef fa
actual negligence, or precise catisé Gleason 15 A.3d at 484quotingWilson 964 A.2d at
364). Additionally, theinjured party does not need to know she has a cause of txtiEyin

the limitations perid. Wilson 964 A.2d at 364 n.10. At bottonhet limitations period begins to

13t is worth nding thatin the Third Circuit, “an unrebutted suspicion” of an injury causedrmther is sufficient
to trigger the statute of limitationsSee, e.g.Juday v. Merck & Co Inc730 F. App’x 107, 10912 (3d Cir. 2018);
Debiec v. Cabot Corp352 F.3d 117132 (3d Cir. 2003).
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run as soon as the injured party receives enough facts to provide her with actual actoesstr
knowledge that she was injureghd that there is a factual connection betweenimjury and
another party’s conduct.See id.at 361:62. Therefore, a soon as, through the exercise of
reasonable diligence, the injured party should be able to link her injury to the condnotludr,
the clock begins to runSee id.

The partyinvoking the discovery ruldas the burden adhowingthat even though she
exercised reasonable diligence, stes unable to figure out that her injury was caused by the
conduct of another within the limitations perioBeeCochranv. GAF Corp. 666 A.2d 245, 250
(Pa. 1995) Reasonabldiligence requires a party to exhibitthose qualities of attention,
knowledge, intelligence and judgment which society requires of its membeing foratection of
their own interest and the interest of otherkihe, 870 A.2d at B8 (quotingCrouse v. Cyclops
Indus, 745 A.2d 606, 611 (Pa. 2000)J[A] diligent investigation may require one to seek
further medical examination as well as competent legaksentatioir. Cochran 666 A.2dat
249. And reasonable digjence, although an objective standard, “is to be applied with reference
to individual characteristics.”Coleman v. Wyeth Pharm., In& A.3d 502, 510 (Pa. Super.
2010) (citingWilson 964 A.2d at 366 Accordingly,determiningwhen an injured party knew,
or should have known, thahe was injured bgnother party’s conduct, is a fasgnsitive inquiry
thatis generally a question for the jurywilson 964 A.2d at 362.Nonetheless, courts may
resolve the matter at the summanggment stage where reasonable minds could not differ on
the subject.”ld.

D. Analysis
To determine whether Adams’s claims are tipaered as a matter of law, the court must

determine whether reasonable minds could differ as to whether she knew, or should hawe know
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of her injury and its cause more than two years prior to the date she titusgiction'* Adams
bears the burden of proving that she did mte,andshould not havéad this knowledge.See
id. Adams has not met this burden; reasonable minds could not disagra®ekrew or should
have known of her injury antk connecion to the ZimmeDevicebefore February 10, 2015.

Beginning with wha Adamsknew or should have known that shdfered an injuryshe
contendedat oral argumerthat she should not have known that she suffered an injury before her
replacement surgery dfebruary 12, 2015Her position on this poins not substantiated by the
undisputed evidence in tliecord First, in her submission to the court in response to Zimmer's
motion for summary judgmenfdamsappeardo concede that she knew she suffered an injury
prior to February 10, 2015.SeePl.’s Resp. at 7 (“Mrs. Adams knew that her [prior hip
replacementkurgery had a bad outcome.”). Second, Adams testified at her depositiortethat af
the November 28, 2014 dislocation she began to experience persistent pain in her right hip; a
new type of pain which she had muteviouslysuffered. SeeAdams Dep. at 150.She also
testified that by January 30, 2015, she “knew there was a problem with [her] hip betcthese
pain, and it was just getting worse all the timéd’ at 166. Indeed, the record is replete with
instances of Adams testifying about the pain she experienceddte2012 toearly 2015 and
her frequent visits to see Dr. Ververeli during that tirSee, e.g.id.

Adams dd nothave to know the full extent of her injuryseeWilson 964 A.2d at 364.
Rather, she only lshto have “actual or constructive knowledge of at least some form of
significant harmfor the statute to runSee id. Adams’s testmony regarding her pain and her
visits to see Dr. Ververeli is more than sufficient to establish that she shagldkiawn of at

least some form of significant harm. Accordingly, no reasonable juror could finddbheshas

14 Adams alleges that she suffered multiple injuries to her rightdipuse of the Zimmer device. In an attempt to
avoid confusion, the court refers to all of Adams’s injuries associéthdhe Zimmer device as her “injury.”
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satisfied her burden of shavg she should not have known ttshte was injured before February
10, 2015.

Turning to the second propgwhether Adams knewor should have knowrof a
connection between her injury atite Zimmer Device-the court fnds thatAdamsknew or
should have knowthat the ZimmeDevice was a factuatauseof her injuryby the timeshe
decided to proceed with hip revision surgeryJanuary 30, 2015. As discussed abé&wams
testified that when her right hip dislocated in November 2014, she thought this wasalpnor
and shebegan to experience pathat she had not experienced prior to the dislocatiGee
Zimmer's SUF at § 32; Pl’'s SUF at | 3:e alsoAdams Dep.at 150. At Adams’s next
appointment with Dr. Ververeli on January 7, 2015, Dr. Ververeli recommended “further
investigatiori of herright hipand ordered a CT scan. Ververeli Dap75; seeid. at 166. Dr.
Ververeli explained té\damsthat “if adverse local tissue reaction from wear and fretting to the
hip injunction[sic]” was causing the problem, “she may require a revision and change to ceramic
head.” Id. at 166 see alsd’l.’'s SUF Ex. R at ECF p. 1By this point, Adam&knew or should
have known that if the results of Dr. Ververeli’s investigation sitbadverse local tisse
reaction from wear and fretting, she would need to lmawvereplace the Zimmer Deviceith a
new prosthesis Put differently Adams knew or should have knowmat if she neededr.
Ververeli to replace the Zimmer Device, it was becahseZimmer Devie was a causef the
problem.

Dr. Ververeli's admonitions came truenen hisstaff called Adams on January 12, 2015,
and informecdherthat she “was positive for adverse local tissue reaction,” and that Dreréérv
recommended hip revision surger$eeVervereli Dep. at 168see alsaZimmer's SUF Ex. C.

The next day, an aspiration definitively ruled out infection, eliminatirag a possible cause of
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Adams’s injury. SeeZimmer's SUF at { 41; Pl’s SUF at Y.41Consequentlywhen Dr.
Ververeli confirned at Adams’sJanuary 21, 2015 officeisit, that a revisionsurgerywas
necessarynot only did Dr. Ververeli's previous warningome to fruition but at this point
Adams could no longer suspect infection as the cause of heryin Moreover, mce Adams
knew for certain thaDr. Ververeli needed to removke Zimmer Devicdknowledge that she
had by January 30, 2015%hehad received enough facts to make the connection betvezen h
injury and the Zimmer Device, and no reasonable juror could concthdewise.

Adams contends that she “does not recall Dr. Ververeli telling her she wasgmsiti
adverse tissue reaction.” Pl.’s Statement of Additional Undisputed Matectd F Supp. of
Her Opp’n to Defs.” Mot. Summ. J. (“Pl.’s Add’l SUF”) at § 54, Doc. No. 8igvertheless;[a]
lack of memory does not create a genuine dispute because an answer suldn'aséetall’ is
insufficient evidence to rebut affirmative testimony or at least create ‘falstdouKeating v.
Pittston City 643 F. App’x 219, 22425 (3d Cir. 2016)citing Lexington Ins. Co. v. W. Pa.
Hosp, 423 F.3d 318, 333 (3d Cir. 2005)).

Additionally, by January 8, 2015,Adamshad made the decision to proceed with hip
revision surgery Shetestified that shétied in thedislocation so close to the next revision. It
just seemed that something was wrong. It had to comé& odtlams Dep.at 166. These
statementshow that Adams thought removing the Zimmer Device would be a step in the right
direction to alleviate the problems she was having with her Ripasonable minds could not
disagree thaby the time Adams committed to the revision surgery on January 30, 045,
knew or reasonably should have known that the Zimmer Deagsed heinjury.

But even if the court were not persuaded that Adams possarsskduld have possessed

the requisite knowledge by January 30, 2015, the eoowtd still have to grant the motion for
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summary judgmentAdamssignedthe informed consent form on February 9, 20d%ich stated
thatthe purpose of the upcoming hip revision surgery was to treat her right hip metafisr
she signed the consent form, Adams had or should have had the requisite knowledge to link her
injury to the metal ZimmebDevice whichDr. Ververelineeded to remove.

Adamsconcedes that she signed the informed consent fornshbabntendghat shalid
not read the fornanddoes not recall ever being told dieed metallosis.SeePl.’s SUF at{{ 49,
54-55. Everf she failed to read the informed consent form, the court must impAtiatasthe
knowledge that a reasonable person in her situation would have had after signingnthe for
Regardless of what Adams knew or did not know about her surgery, Pennsylvania’s discovery
rule is based on an objective view of what a person in the injured party’s sitsiatioldhave
known. SeeFine, 870 A.2d at 858.The statute of limitations is tollednly until the injured
party should have, through the exercise of reasonable diligence, actual or coesktnmiledge
that another party’s conduct caused her injuBeeWilsan, 964 A.2d at 36364. Reasonable
diligence in this case requires a person who is undergoing surdesyaiware othe purpose of
their surgery.Accordingly, the very latest conceivable date by which Adams should have known
that the Zimmer Device caused her injury was February 9, 2015, two yebona day before
she brought this suit.

Adams argues that it was not uraiterthe revision surgery on February 12, 20d6en
Dr. Ververeliinformed her that there was in fact “corrosion and metal wear products shedding
from the heagheck junction of the implant,” that she was able to make the connection between
her injury and the Zimmer DeviceSeePl.’s Resp. ail8. Even after gamining thefactsin the
light most favorable to Adams, and resolving all reasonable inferen¢es flavor the record

does not suppotter assertion that she should not have been able to connect her injuries to the
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Zimmer Device untilafter the revision surgeryAdams did not need to know that metal wear
debris from the Zimmer Device caused her injuries to start the limitationsdpshe only
needed actual or constructive knowledge that the Zinbegicewas a cause dfer injuries. No
reasonable jur could find that Adams was unaware, or shontit have beeraware of a
connection between her injury and the Zimmer Device until after her revisionysuijger the
revision surgery, Dr. Ververeli did in faconfirm his preoperative diagnosis, and inform Adams
of the precise cause of her injuries, but knowledge of precise medical causeaqun@tdto
begin the twoyear limitations periodWilson 964 A.2d at 364 n.10.

Adams’sremaining argument, that she was not put on notice afdfextivenature of the
Zimmer Device prior to February 10, 2015, liliewise unpersuasive, as it misstates the legal
standard. SeePl.’'s Resp. at 7. Adams argues that she cannot be expected to have more
knowledge than her treatindpysician at the timeand Dr. Ververelivas unable to conclude that
the ZimmerDevice was defective until after removing it during the revision surgktyat 9.
But the discovery rule tolls theéwo-year limitations period until the injured party knows
reasonably should know that she has been injured by another party’s coratuehtil the
injured party discovers that another partyé&gligentconductcausedher injury. SeeFine, 870
A.2d at 858Wilson 964 A.2d at 364 n.10.

The discovery ruldolled the statute of limitations for Adamstaims unti] at most,
January 30, 2015. From that point on, Adams had two years to investigate her injuries and
initiate a lawsuit. Contrary to Adams’s argument, this does not meashitzdd tofile suitthe
instant she suspected that the Zimmer Device caused her injury. Beginningy B 2015, it
became Adams’s responsibility to seek medical advice, retain legal counsecamdulate

enough factual knowledge to determine whether she should btawsait. Pennsylvania law
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provided her with two years to investigate her injury before bringingauitsheunfortunately
waitedbeyondthattwo years to do so.

Statutes of limitationgffectthe “prompt pursuit of legal rights and the avoidance of the
inconvenience and prejudice resulting from deciditadecases orstaleevidence.” Ingenito v.
AC & S, Inc, 633 A.2d 1172, 1175 (Pa. Super. 1993) (internal quotations omittédthough
the purpose of thaiscoveryrule' is to mitigate in worthy cases the harshness of an absolute and
rigid period oflimitations, therulecannot be applied so loosely as to nullify the purpose for
which astatuteof limitationsexists.” 1d. Adamsundeniablysuffered painful and lifaltering
injuries. However,she has faileds a matter of lawo satisfy her burden of showing that she
should nothave known that the Zimmer Device caused her injuries more than two years before
bringingthis suit.

IV.  CONCLUSION

In sum, the court grantZimmer's motionfor summary judgmenbecausg before
February 0, 2015, Adams possessed, or should have possessed, the requisite knihateitige
Zimmer Device caused her injuryriggeing the commencement dhe two-year statute of
limitations and no reasonable juror could conclude otherwise on the undisputed facts of this
record From late 2012 to early 201Bdamsexperienced severgght hip pain andvisited Dr.
Ververelinumerous timesAs her treatment witbr. Ververeliprogressed, he informéter that
she hadnetallosis andn adverse local tissue reactioBecause of this diagnosis, Dr. Ververeli
recommended having thmmer Device removed and replaced with a ceramic device. Adams
agreed to havhim removethe Zimmer Device and knew thdte wasgoingto replace itwith a
nonZimmer prosthesis and she would have objected if Dr. Ververeli had planned to use a

Zimmer device And finally, she signed the informed consent form that stated the surgery was
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due to metallosis in her right hifOn these facts, the couiihds as a matter of law that Adams
knew, or should have known, that she was injuedthat her injury wagausdly conneced to
the Zimmer Rvice.

The court recognizes that Adams suffered serious injuries and that graminger2
motion will preclude Adamsfrom obtainng legal recoursdefore a jury But the court cannot
arbitrarily enforce the statute of limitations. Thudespite theunfortunatenature of this
outcome, the cours constrained tgrant the motion for summajudgment

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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