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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

AGRI-MARKETING, INC., doing business as
USA GYPSUM,

Plaintiff,
V. : No. 5:17ev-00627
PROTERRA SOLUTIONS, LLC:; :
STANLEY GIBSON; DEDORAH GIBSON; and
MARK LAFON,

Defendants

OPINION
Defendants’ Motion to Dismiss, ECF No. 14 Granted in part

Joseph F. Leeson, Jr. March 20, 2018
United States District Judge

I Introduction

Defendants ProTerra Solutions, LLC, Stanley Gibson, Deborah Gibson, and Ntawk La
move to dismiss Plaintiff AgitMarketing’s Second Aended Complaint in its entiretgr
improper venue and, in the alternative, move to dismiss Counts lll, IV, and V of thedSec
Amended Complaint for failure to state a claim. For the reasons set forth biebo@ourt denies

Defendants’ motion to dismiss for improper venue, but gigstaotion to dismiss Counts lll,

IV, and V.
I. Background
A. Factual Background

The Second Amended Complaint alleges the following facts.
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Plaintiff Agri-Marketing is a Pennsylvania corporation dedicated to converting drywall to
beneficial usesSecond AmCompl. 11 5, 13, ECF No. 1BefendanProTerra Solutions a
Florida limited liability companyhat advertised and promoted itself as having the requisite
resources to design, furnish, and install integrated processing sofotioasyclersid. 11 6, 16.
Defendants Stanley Gibson, Deborah Gibson, and Mark laatomembers/managers of
Protera. Id. 17 79.!

In December 2013, Agri-Marketing began discussions with ProTerra to engagiethe la
in designing, manufacturingglivering, andnstalling an integrated processing solution
recycle drywall material§.e., a ‘fecycling systeri). Id. 1 17. ProTerrayy its agents and
employees MrGibson and Mr. Lafon, represented to Altarketingthat it had expertise in
designing and fabricating equipment for solutions in the environmental processing@sgust
and specifically that it possessed the skill, staffl expertise necessary to design, manufacture,
deliver, and install a recycling systeral.  19. In May 2014Agri-Marketing signed an
Agreement with ProTerramemorializing its acceptance thie lattets offer to design, furnish,
and installan integrated processing solutidthé Recycling Systeny’for recovered llboard
material at AgrAMarketing’s facility inDerver, Pennsylvania, in consideration of $886,0868e
id. 9 22252 The Agreemenincludes a project overviewnaxtensive list of items to be
provided byProTerraandpayment termsamong other itemSee d. Y 28-36.

From January to April 201®roTerra performed work related to the Reaygbystem

during which time Mr. Gibson frequently visited the jobsite and Mr. Lafon directed ouser

! In or around May 2013, AgMarketing engaged neparty Doug Logan as a consultant

concerning the Recycling Systeld. § 18. At some point after Aghtarketing hired Logan as a
consultant, Logan was hired by ProTerra as an employee and continued workirg &rd®

from his home office in Elizabethtown, Pennsylvaldaf 24.

2 The Agreement is attachad Exhibit Bto the Amended Complaint. ECF Nos. 7-2 and 7-
3.
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emails and phone calls to Agri-Marketing in Pennsylvania and visited the jobsite oncarseon.
Id. 11 4352. In April 2015,ProTerra demandeal$100,000 paymeifftom Agri-Marketing,
purportedly in order to pay vendors for work on the Recycling Systeiffff 5457. Agri-
Marketing provided the payment but alleges, upon information and beAeRtoTerra di not
usethese fundso pay vendorsr for any purposeelaed to the Recycling Systertal. 1§ 5758.

On or about April 3, 2015, ProTerra assured Agarketingthat the poject would be
complete on April 20, 201%nd that ProTerra’ crew would stay untits completionld. T 59.
After ProTerra failed to complete the project by that date, Mr. Gibson visited thiejohdlay
20, 2015, and promised to return around May 26, 215y 6567. Mr. Gibson never returned
and the projeatemains incompletdd. § 68.

To date, Agri-Marketing has paid to ProTerra $817,@0QHe incomplete Recycling
Systemld. T 70.Agri-Marketing has experienced a number of failures with the Ragyc
System due to deficienci@s ProTerra’s workandhas communicated these failures to ProTerra
but has not received any resporidef | 7:102.

Following the filing of the AgrAMarketing’sinitial Complaint in this matteMMs. Gibson
signed Articles of Dissolution for ProTermahich were filed with the Florida Secretary of State
in March 2017, stating th#tat the “occurrence thagsulted in the limited liability company’s
dissolution” is “THIS COMPANY HAS BEEN INACTIVE FOR OVER A YEAR AND A
HALF.” Id. 1 109.Agri-Marketing degesthat“[bJased upon Defendant’'s communications and
interactions with [AgrMarketing] . . .t is believed that Defendants are intentionally seeking to
dissolve business entities, shift assets, and otherwise evade their obligatiodgudgenerd
entered in favor of, [AgrMarketing]asagainst [ProTerrd] Id. T 110. Further, “[a aresult of

the dissolution of [ProTerra], Defendants have extended their fraudulent conducihorbjear
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dissolution, winding up, and shiftingf assets from [ProTea] . . . and are continuing to
perpetuate a fraud against [Aduliarketing]in persisting in this course of condudd. § 112.

Based on these allegations, in Counts | and Il of the Second Amended Comgiaint,
Marketing assertslaims ofbreach of contract and breach of warraadginst ProTerrardy. In
Counts Il and 1V, ti asserts claims of fraud and fraudulent tranaéginst all Defendants
namely ProTerra, Mr. Gibson, Ms. Gibson, and Mr. Lafon. Finally, in Count V, Maiketing
asserts an unjust enrichment claim against the individual Defendants only.
B. Procedural Background

Agri-Marketing filed its initial Complaint in this matter in February 20BCF No. 1.
After Defendants filed a motion to dismis&gri-Marketing filed @ Amended ComplainECF
No. 7. Defendants again filed a motion terdiss and AgriMarketing moved to file a Second
Amended Cmplaint. SeeECF Nos. 9, 11. The Cougtanted the motion, permitting Agri
Marketing to file its Second Amended Complaint, butesedthat no further amendments would
be permitted, absent gooduse ECF No. 12. Defendants now move to dismiss the Second
Amended Complaint in its entirety due to improper venue. In the alternative, theytanove
dismiss the claims asserted in Counts Il through V for failure to state a cldifvdh respect
to certain claims and Defendants) lack of personal jurisdiction.
IIl.  Standards of Review
A. Rule 12(b)(1) Motion to Dismiss— Lack of Personal Jurisdiction

“To survive a motion to dismiss for lack of personal jurisdiction, a plaintiff bears t
burden of establishing the court’s jurisdiction over the moving defendaitief Yacht Sales,
Inc. v. Smith384 F.3d 93, 97 (3d Cir. 2004) (citation omitted). If the court does not hold an

evidentiay hearing, “the plaintiff need only establisip@ma faciecase of personal jurisdiction
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and the plaintiff is entitled to have its allegations taken as true and all factual slid@wa in
its favor.” Id. (citation omitted).
B. Rule 12(b)(6) Motion toDismiss— Failure to State a Claim

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to rehet is plausible on its facé.Ashcroft v. Igbal556
U.S. 662, 678 (2009) (quotirigel Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)h
rendering a decision on a motion to dismiss, this Court must “accept alll falétgations as
true, construe the complaint in the light most favorable to the plaintiff, and detewhether,
under ay reasonable reading of the complaint, the plaintiff may be entitled to r&ess.”
Phillips v. Cnty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (quotkigker v. Roche
Holdings Ltd, 292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation markieml).

[1I. Analysis
A. Venue is not improper in this Court.

Defendants initially move to dismiss the Second Amended Complaint in its emirety f
improper venue, pursuant to paragraph 13 of the Terms and Conditions of Sale provided on the
final page of the Agreemebetween AgrMarketing and ProTerr&hat paragraph is titled
“General” and provides in pertinent pas follows:

In the event Company places thisregmentin the hands of an attorney for

collection of the purchase price or other sums owing togamy from Purchaser,

Purchaseegrees to pay Compars/reaonable costs and expenses of collection,

including attorney’s fees, whether or not any suit ofoacts filed and any

additional costs, expenses and attorneys’ feesarred at trialor on appeal.

Purchaser consento personal jurisdiction in Florida aneénue in Hillsborough

County Circuit Court. Statements abdbhe product(s) may have been made to

Purchaser by representatives ©@dbmpany. Such statementb not constitute

warranties and shall not be relieon by Purchaser and are not part of this

agreement. The entire agreementermbodied in this writing. THIS WRITING
CONSTITUTES THE FINAL EXPRESSDN OF THE PARTIES AGREEMENT
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AND IS A COMPLETEAND EXCLUSIVE STATEMENT OF THETERMS
OF THE AGREEMENT.

Am. Compl. Ex. B, ECF Nos. 7-2 and 7-3.

In particular, Defendants rely on teecondsentencejuoted above, which provides tha
“Purchaser [AgrMarketing]consents to personal jurisdiction in Florida aedwein
Hillsborough County Circuit CoutrtDefendantontend that this is a “forum selection clause”
that ren@rs venue improper anywhere other than the Hillsborough County Circuit &gtirt.
Marketing responds that this clause is limited by the preceding senseicbethat the clause
applies only to collection actions filed by the Company (ProTerra) agaemBturchaser (Agri-
Marketing). Defendants reply that the paragréphich, they poihout, is titled “GENERAL”)
does notnerely contain terms farollection actions but rather contamsiltiple, miscellaneous
terms, and thahe forum selection claushould therefore be interpreted independently from the
sentence concerning collection actions.

“[T] he appropriate way to enforce a forum-selection clause pointing to a stategm forei
forum is through the dtgne offorum non convenierisAtl. Marine Const. Co. v. U.S. Dist.
Court for W. Dist. of Texa®$71 U.S. 49, 134 S. Ct. 568, 580 (20Xx&eCollins an behalf of
herself v. Mary Kay, Inc874 F.3d 176, 180 (3d Cir. 201Fprum selection clauses are either
mandatory or permissiv€ee Dawes v. Blish Am. LLLR 563 F. App’x 117, 118 (3d Cir.

2014)3 A permissive clause authorizes jurisdiction in a designated forum but does nottprohibi

3 Alternatively, sone courts havandicated that it makea misnomer to speak of a

“permissive forum selection claus&éelnt’| Bus. Software Sols., Inc. v. Sail Labs Tech., AG
440 F. Supp. 2d 357, 363 n.2 (D.N.J. 200A](‘[p] ermissiveforum selection clause,” which is
perhaps more appropriately referred to as ‘consent to jurisdiction’ claasaelyrapecifies [the]
court empowered to hear litigation, in effect waiving any objection to persorsaliqtion in

venue; such a clause isfpnissive’ since it allows parties to air any dispute in that court without
requiring them to do so.gioting S & D Coffee, Inc. v. GEI Autowrappe®95 F. Supp. 607,

609 (M.D.N.C. 1997)))see alsdoresko v. Nationwide Life Ins. Cd03 F. Supp. 2d 394, 400
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litigation elsewhere, whereas a mandatory clause dictates an exclusive fotitigetton under

the contractld. If a contract contains a mandatory forum selection clause, then the court applies
theforum non convenierenalysis as wdified by theUnited StateSupreme Court itlantic
Marine Construction Co. v. U.S. District Cousi71 U.S. 49 (2013), according to which the
forum selection clause should be enforced absent “extraordinary circumst&e=eollins,

874 F.3d at 18@utif the contractontains a permissiierum selection clause, then a
traditionalforum non convenieranalysis appliesSeeDawes 563 F. App’xat 118;Networld
Commchs, Corp. v. Croatia Airlines, D.DNo. CIV.A. 13-4770 SDW, 2014 WL 4724625, at *3
(D.N.J. Sept. 23, 20)4"Given that the forum selection clause here is permissive, this Court is
satisfied that the tradition&rum non conveniertest embraced by the majority of pdgtantic
Marine courts should be utilized here.”)

The partes fail to discuss their briefingwhether theclause at issuia this case is
permissive or mandatory. But, as set forth abovecldnesemerelyprovides that AgriMarketing
“consents” tgpersonal jurisdiction in Florida and venue in Hillsborough County Circuit Court,
and there is no language in the clause indicating that the Hillsborough Couwntiy Court shall
have exclusive jusdiction.“Where parties enter into a contract and merely consent to
jurisdiction in a particular forum, they do not preclude the jurisdiction of other forirotsky v.
Hall City Centre Associates Ltd. $Hip 1989 WL 48109, at *3 (E.Pa.1989) Basedon this
principle, theclause at issue herepsrmissive SeeSamuel T. Freeman & Co. v. Hialo.

CIV.A. 12-1387, 2012 WL 2120474, at *8 (E.D. Pa. June 11, 2012) (“It isegédblished that

clauses that merely empower a court to hear litigation and in effect wajivabpection to

(E.D. Pa. 2005 [The plaintiffs] conflate the concept of forum selection with that of consent to
venue and personal jurisdiction. Where the former provides that all litigation undenthect
must be brought in the selected forum, the latter permits but does not compel thadthieeact
brought in a particular jurisdictici).
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personal jurisdiction in that court—commonly referred to as ‘consgutisdiction’ clauses-
are ‘permissivelin that they allow parties to air any dispute in a specific court without requiring
them to do sd); Zokaites v. Land-Cellular Corp424 F. Supp. 2d 824, 835 (W.D. Pa. 2006)
(“[ W]here the agreement indicates the parties only agreed that a particular forupprepsiae
and each party will ‘irrevocablgubmit’ to the jurisdiction of that forum, a permissive forum
clause is created and redress may be obtained in another appropriate court.”).

Accordingly,becausehere is a permissiierum selection clause this casethe
standardorum non convenieranalysis applieslhis analysis $hould be an exercise in
structured discretion founded on a procedural framework guiding the district aroisson
making process.Delta Air Lines, Inc. v. Chimet, S.p,A19 F.3d 288, 295 (3d Cir. 2010)
(quotingLacey v. Cessna Aircraft C@862 F.2d 38, 43 (3d Cir. 1988)). First, “[tlhe court
must . . decide whether an adequate alternative forum etagiear the caseltdl. Second;[t]he
court must then evaluate the amoundleference due to the plaintiff's choice of forurd’
Finally, the ourt must “consider and balance” the private and public interdst$aget forttby
the U.S. Supreme Court @ulf Oil Corp. v. Gilbert 330 U.S. 501 (1947)d. “T he defendant
bears the burden of persuasion at each stage in the analysis, and a distrdiusas its
discretion if it fails to hold the defendant to its burddd.

Defendants have not providadybriefing on theforum non convenierfactors,and thus
have failed to meet their burden. In shesten if theHillsborough County Circuit Court is an
adequate venue to hear this case, Defendantsiasle no showing to overcome trstrong

presumption of conveniengthat] exists n favor of a domestic plaintiff's chosen foruinsee
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Kisano Trade & Invest Ltd. v. Lemst@37 F.3d 869, 873 (3d Cir. 2013)s a result,lte motion
to dismiss for improper venue is denfed.

B. The Court lacks pasonal jurisdiction over Deborah Gibson with respect to Agri
Marketing’s fraud claims in Count .

Defendants move to dismiss all claims against Datb@ibson, contending that this
Court lacks personal jurisdiction over her because Mgtiketing hadailed to allege that Ms.
Gibson had any contact with Pennsylvaiigri-Marketing responds that the Court has both
generalandspecificpersonal jurisdiction over Ms. Gibson. Accordingdgri-Marketing,this
Court haggeneraljurisdiction over all Deferahts (including Ms. Gibson) becauBeoTerra
hired and maintained an employee (Doug Logan) in Lancaster, Pennsyfuati@r, Agri
Marketing contends that this Court lseecificjurisdiction over Ms. Gibson becausks. Gibson
“was involved in the daye-day operations of the [ProTerra] business, producing invoices,
depositing funds, and facilitatingteraction betweefAgri-Marketing] and [ProTerrd] Second
Am. Compl. Y 44, and becauBeoTerra tirected phone calls, mails, and text msages to
Pennglvania regardingestimates, proposals, and pldnd. § 23;see alscAm. Compl. Ex. A
and C, ECF Nos. 7-2 and 7-3.

A district court may assert either general or specific jurisdiction overesdent
defendantskirst, with respect to genenalrisdiction, the “paradigm forum” in which
anindividual defendant (in contrast to a corporate defendaathenable to general jurisdiction

is the individual’sdomicile SeeGoodyear Dunlop Tires Operations, S.A. v. Brp@agd U.S.

4 Because the Court has determined that the forum selection clause is permib$inag an

Defendants have failed to meet their burden undefotisen non convenierandysis, it is
unnecessyd to determine whether the forum selection clause broadly applies to atisa@s
Defendants contend, or just collection actions, as Mgriketing contends.
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915, 924 (2011}.“[T]o assergenerajurisdictionin Pennsylvania over an individyal plaintiff
bears the burden of proving the individugdiesence odomicilein the Commonwealth at the
time of service, or thendividual's consent to suitFarber v. Tennant Truck Lines, In&4 F.
Supp. 3d 421, 434 (E.D. Pa. 2015) (quottanerota v. Vickerd,70 F.Supp. 2d 484, 487 (M.D.
Pa. 2001)). As AgrMarketing has failed to allege any of these circumstances, it has failed to
show that this Court has general jurisdiction over Ms. Gibson.

“[S] pecific jurisdiction § present only if the plaintif cause of@ion arises out of a
defendant forum-related activies, such that the defendant should reasonahigiate being
haled into courin that forum” Remick v. Manfredy238 F.3d 248, 255 (3d Cir. 200nternal
guotation marks omitted)Such adetermination is claim specificltl. In determining whether
there is spatic jurisdiction, the court undertakesthreepart inquiry.D’Jamoos ex rel. Estate of
Weingeroff v. Pilatus Aircraft Ltd566 F.3d 94, 102 (3d Cir. 2009). First, the defendant must
havepurposéully directed its activitieat the forumld. Second, the litigation must arise out of
or relate taatleast one of those activitidsl. And third, if the first two requirements have been
met, a court may consider whether the eserof jurisdiction otherwise comportstivfair play
and substantial justicé&d. “T he first two parts of the test determine whether a defendant has the
requisite minimum contacts with the fordnhd.

In view of the claimspecific nature of this inquiry, the Court begins by considering
whethert has specific jurisdiction over Ms. Gibson with respect to Adarketing’s fraud

claims alleged ifCount Il of the Second Amended Complaif.discussed in further detail

> The Supreme Court has expressed doubt about whether the conceydraf ge

jurisdiction even applies to nonresident individual defend&@#eBurnham v. Superior Court of
Cal., 495 U.S. 604, 610 n.1 (199Mlurality opinion) (observing that “[iJt may be that [general
jurisdiction] applies only to corporations”).
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below, in Count llIAgri-Marketing alleges tha#lr. Gibson and Mr. Lafomade faudulent
statements that induced Adviarketing to sign the Agreement, that ProTerra faitedomplete

the Recycling Systa promised in the Agreement, and that ProTerra fraudulently induced Agri-
Marketing to make accelerated payments for the work on the Recycling Sistetmere are no
allegations that Ms. Gibson made any statementesranwnications to AgrMarketingor that

she visited Pennsylvania as part of ProTerra’s work on the Recycling Systenany other
reason. At most, the Second Amended Complaint alleges that, as part of her involvement in the
operation of ProTerra in Florida, Ms. Gibsdacilitatjed] interaction between [Agilarketing]
and[ProTerra]” Second Am. Compl. 1 42But this vague assertidails to plausiblallege that

Ms. Gibson hadhe requisite minimum contacts with Pennsylvdaiastablish this Court’s
jurisdiction over her in connection with this claim. Accordingly, Agiarkeing has failed to

allege that this Court hapeciic jurisdiction over Ms. Gibsowith respect to its fraud claims
asserted in Count Ill, and those claims are dismissed as to Ms. Gibson.

C. Agri-Marketing’s fraud in the inducement claim is barred by the parol evidence
rule.

As indicatedabove, in Count Il of the Second Amend@dmplaintAgri-Marketing
alleges that Mr. Gibson and Mr. Lafamade fraudulent representatidngt about ProTerra’s
technical knowhovand financial wherewithal, whichAgri-Marketing relied upon when it hired
and contracted with ProTeri@eeSecond Am. Compl. 11 125-132. In response to these
allegations, Defendants conteti@t to the extent that AgMarketing seeks to assert a fraud in

the inducement claim, any such claim must be dismissedgnirsuthe parol evidence rule

6 As set forth above, the Second Amended Complaintadleges thaProTerra“directed

phone calls, e-mails, and text messages to Pennsylvania regarding esprogtesals, and
plans.” Second Am. Compf. 23. But there is no allegation thists. Gibsordirected these
communications.
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because the Agreemdmttween the partieacludes an integration clause. In response, Agri-
Marketing contends that it has successfully alleged a fraud in the inducgeem butit does
not specifically address Defendants’ parol evidence argument

In Pennsylvania, “it is now #éed’ that where there is an integrated contradte‘parol
evidence rule bars claims of fraud in the inducement and only allawssdf fraud in the
execution” SeeCoram Healthcare Corp. v. Aetha U.S. Healthcare,,184.F. Supp. 2d 589, 592
(E.D. Pa. 1999). “Thus, a party may assert thatiprans of a written agreement were omitted
by fraud, accident or mistake, but not that it was induced to enter a contract by fiaudule
misrepresentationfd. (internal quotation omitted). This rules‘premigd on the principle that if
a sophisticated, @ll-represented party . . . intends to rely on significant representations made
prior to the execution of a fully integrated contract, that party can protdttritse fraud or
mistake by including those reggentationsn the final written agreementid.

As guoted above, the Agreement in this case includes an integration clause prbwiding t
“THIS WRITING CONSTITUTES THE FINAL EXPRESSION OF THE PARTIES
AGREEMENT ANDIS A COMPLETE AND EXCLUSIVE STATEMENT & THE TERMS
OF THE AGREEMENT: Agri-Marketing does not dispute the validity or applicabilitylos

integration clause, nor does it allege that any provisions of the Agreement wteel doyifraud

! Parties who fail to adequately brief their opposition to motions do so at the haking

those motions granted as uncontested under Rule 7.1(c) of the Rules of Civil Promethae f
United States District Court fdhe Eastern District of Pennsylvanteel ada v. Delaware Cty.
Cmty. Coll, No. 08CV-04754, 2010 WL 11561100, at *1 (E.D. Pa. May 12, 20IR)lly
developed legal argument, citation to legal authority, and discussion of the retstaraid this
Coutt in performing its duty, and ultimately serving the ends of justicecCopenhaver v.
Borough of BernvilleNo. CIV.A. 02-8398, 2003 WL 26616224, at *2 n.1 (E.D. Pa. Jan. 10,
2003).Here, AgriMarketing’sbrief mentions, but failto addressDefendantsparol evidence
argument. This failure justifies dismissal of the fraudulent inducemen.dit out of an
abundance of caution, the Court will address the merits of this claim.
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or mistake. Accordingly, AgrMarketing’s claims of frauéh the inducement are barred by
Pennsylvania’s parol evidence raled are dismissed

As mentioned above, when the Court granted Agri-Marketing’s Motion to File a Second
Amended Complaint, the Court advised that no further amendments would be peabgted,
good cause. In its Brief in Opposition to ProTerra’s present Motion, Mgrketing states that
“if the Court determines that [its] Second Amended Complaint does not satisggtheements
of F.R.C.P. 8(a)(2) or F.R.C.P. 9(b),” then Altarketing “seeks leave to amend the complaint
to provide additional factual allegations supportive of its claims.” P1.’©pp’'n 41-42 ECF No.
15. This request does not suffice to show good cause for amendment. Accordingly, Agri-
Marketings fraudulent inducemerclaim is dismissed with prejudice.

D. Agri-Marketing’s fraud in the performance claim is barred by the gist of the action
doctrine.

In addition to its fraudulent inducement claims, Algiarketing also alleges claims of
fraud in the performance against all Defendants. Specifically;Mgrketing alleges that
Defendants “failed to deliver a completedyeling System as promised, asgpkecifically one that
worked according to the Agreement.” Second Am. Compl. § 133. Defendants contend that Agri-
Marketing's fraud in the performance claim is barred by the gist of thenadictrine because
the alleged fraud concerns conduct relating to the Agreetnemsponse, AgrMarketing’s
brief fails to addresshis argument.

“[T]he gist of the action doctrine ‘is designed to maintain the conceptuedatish

between breach of atract claims and tort claims.KBZ Commais Inc. v. CBE Techs. LL.C

8 Again, although AgrMarketing’s failure to adequately brief a respotts®efendants’

gist of the action argument justifies dismissal of the fraud in the performainmoe ttla Court
will address the merits of the claim out of an abundance of caution.
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634 F. App’x 908, 910 (3d Cir. 2015) (quotiagoll, Inc. v. Elias/Savion Advert., In@11 A.2d
10, 14 (Pa. Super. Ct. 2002)). Tdhactrine bars tort claims:

(1) arisingsolely from a contract between the parties; (2) where the duties

allegedly breached were created and grounded in the contract itself; (3) where the

liability stems from a contract; or (4) where the tort claim essentially duplicates a

breach of contract aim or the success of which is wholly dependent on the terms

of a contract.
Id. (quotingeToll, 811 A.2d at 1P Here,it is undisputed thaAgri-Marketing’s fraud in the
performance claims “arise solely from the alleged underlying breach eshctrdandthatthere
is “no broader social duty that [Defendants] owed to [Adgiketing] that they supposedly
violated” See idMoreover, as Defendants point out, Aifarketing’s tort damages are the
same as its contract damages, which further supports the naidhdtygist of AgrMarketing’s
action is contractual. Accordingly, Agkitarketing’s fraud in the performance claisbarred by
the gist of the action doctrine anddismissedBecause, as explained above, Agarketing has
not shown good cause for amendméme, claim is dismissed with prejudice.
E. Agri-Marketing fails to plausibly allegea fraudulent transfer claim.

Count IV of the Second Amended Complalieges a fraudulent transfer claim against
all DefendantsAs discussed above, thitaim is based on the allegation that, following the filing
of the AgriMarketing’s initial Complaint in this matteMs. Gibson filedArticles of Dissolution
for ProTerrawith the Florida Secretary of State in March 2(l@ng with a statement that the
reason for the dissolution was that that ProTerra had been inactive for oeeraagea halfid.

1 109. In addition, as set forth abo®gyri-Marketing alleges that “[b]Jased upon Defendant’s

communications and interactions with [Agri-Marketing] it.is believed that Defendants are

intentionally seeking to dissolve business entities, abfets, and otherwise evade their
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obligations to, and judgments entered in favdf'diAgri-Marketing]asagainst [ProTerrd] Id.
1 110. Further, “[& aresultof the dissolution of [ProTerra], Defendah@ve extended their
fraudulent conduct to the improper dissolution, winding up, and shifiagsets from
[ProTerra] . . . and are continuing to petyate a fraud against [AgMarketing]in persisting in
this course of conduétld.  112.Similarly, Agri-Marketing alleges that all Defendants
“dissolved business entities and established new ‘shell companies’ wheweit pinancially
expedient to do so when threatdveith a potential liabilities . . . arshiftjed] assets even
during the pendency of the instant litigation, and generally operated busintss &na fascade
[sic] for the operation of its ownérld. I 150.Finally, Agri-Markeing dleges that Pro@rra’s
dissolution exhibits several of the “badges of fraidhtifiedunder the Pennsylvania Uniform
Fraudulent Transfer Actd. 151 (citing 12 Pa. Cons. Stat. § 5104(b)).

Defendants contend thagri-Marketing’s fraudient transfer claim fails for twoeasons
(1) Agri-Marketinghas failed to plead facts supporting this Court’s personal jurisdiction over the
Defendants with respect to the fraudulent transfer ¢laimd (2)Agri-Marketing’s fraudulent
transfer allegations fail to meet the heighteneddiepstandard set forth by Federal Rule of
Civil Procedure 9(b¥° The Court begins by considering the jurisdiction argument.

I. This Court does nothave specific jurisdiction over Defendants with respect to Agr
Marketing’s fraudulent transfer claim.

As discussed abovadistrict court may assert either general or specific jurisdiction over
non-resident defendantsirst, with respect to general jurisdiction, this Court lacks general

jurisdiction over the individual Defendants, as there is no allegation that anyefeéndants

o The Second Amended Complaint does not allege tgatMarketing curently has

obtained ap judgments against ProTersn the Court assumes this refers to future judgments.
10 Rule 9(b) provides that “[i]n alleging fraud or mistake, a party must stdte wit
particularity the circumstances constituting fraud or mistakdic®antent, knowledge, and
other conditions of a person’s mind may be alleged generally.” Fed. R. Civ. P. 9.
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live in Pennsylvania, were served in Pennsylvania, or consented to jurisdiction inlPamasy
With respect to th@roTerra, general jurisdiction can be exercised overporatedefendant
when that defendant has maintadicontinuous and systematicontacts with the forum state.
SeeD’Jamoos 566 F.3d at 107. Butis “incredibly difficult to establish general jurisdiction
[over a corporation] in a forumtherthan the place of incorporation or principal place of
business.Chavez v. Dole Food Co., In836 F.3d 205, 223 (3d Cir. 201@uotingMonkton
Ins. Servs., Ltd. v. Ritte768 F.3d 429, 432 (5th Cir. 20143gri-Marketing rests its general
jurisdiction argument on its abation that at sonmtéme after May 2013, ProTerra hired a man
named Doug Logan, who workéar ProTerrarom his home office in Eliabethtown,
Pennsylvania. This does not show “continuous and systematic” contacts with Penasaivani
is therefordansufficient to establish general jurisdiction over ProTerra.

With respect to specific jurisdiction, the parties agreertiat orall of the conduct
alleged in Count 1V is alleged to have occurred in Florida, not Pennsylvania, and thatittie C
specific jurisdiction over the Defendants with respect to Counlhdveforeshould be malyzed
under the “effects test” established by the Supreme CoQaloher v. Jones465 U.S. 783
(1984). Under this test, a plaintiff can demonstrate personal jurisdiction if he or she show

(1) The defendant committed an intentional tort;

(2) The plaintiff felt the brunt of the harm in the forum such that the forum can be

said to be the focal point of the harm suffered by the plaintiff as a resihatof

Eg;t,'l'he defendant expressly aimed his tortious conduct at the forum such that the

forum can be said to be the focal point of the tortious activity.

Marten v. Godwin499 F.3d 290, 297 (3d Cir. 20Q(€)ting IMO Indus. Inc. v. Kiekert AGL55
F.3d 254, 265-66 (3d Cir. 1998Here, AgriMarketing alleges that Defendarftaudulently
transferred assefer the purpose of preventing Agvlarketing from collectng a debt.

Allegations of this type have been fousadifficient to establish jurisdictrounder the effects test.
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See Gambone v. Lite Rock Dryw&i88 F. App’x 9, 14 (3d Cir. 2008) (holding that allegations
that a defendani(1) participated in a fraudulent conveyance, which is a species of the
intentional tort of fraud, (2) for the purpose of preventing the plaintiffs, who are Penmaylva
creditors, from collecting on a judgment rendered in their favor by a court in Rexmay (3)
and thusexpressly aned’ his conduct at the fom” were sufficient to establish the court’s
jurisdiction); Sugartown Worldwide LLC v. Shankio. CIV.A. 14-5063, 2015 WL 1312572, at
*7 (E.D. Pa. Mar. 24, 2015jinding thatallegedly fraudulent transfers were “expressly aimed”
at Pennsylvania where there wapparently no other business reasons forettresnsfers” other
than to avoid the judgment of the Pennsylvania creditor). But, as discussed below, the problem
with Agri-Marketing’s fraudulent transfer claim is that it fails to plausibly altbgefirst element
under theCaldertest, namelyhat Ddendants committed a tort (her@fraudulent transferps a
result, this Court lacks jurisdiction over the Defendants on this claim.
il. Agri-Marketing fails to plausibly allege a fraudilent transfer claim.

Defendants contend that Adviarketing has faed to plead fraudulent transfer with
sufficient particularity under Rule 9(b) because the Second Amended Complamntataset
forth any detail regarding the fraudulent transfers, why the transferdnamdeilent, or what
roles each Defendant had iretalleged fraudulent transfers.” Defs.” Br. Supp. Mot. 21, ECF No.
14-1. Agri-Marketing responds that its allegation that, shortly after the initial Complaint in this
matter was filedDeborah Gibson filed articles of dissolution for ProTerra, along with an
affirmation stating that ProTerra had been inactive for over a year anfj suiffades to stee a
fraudulent transfer claim because this Court can “presume” that a fraudaresiet occurred as

a result of the dissolution. Pl.’s Br. Opp’n 34-35, ECF No. 15.
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Agri-Marketing’s fraudulent transfer claiderives fran Pennsylvani& version of the
Uniform Fraud Transfer AQPUFTA). 12 Pa. Con. Stat. 8 5101, et seq. PUFTA is designed “to
protect creditors from debtors who might try to shadssets by sham transactions, thereby
depriving the creditor of his ability to collect from the debtdliited States v. Rocky Mountain
Holdings, Inc, No. CIV A 08-3381, 2009 WL 564437, at *3 (E.D. Pa. Mar. 4, 2009) (quoting
Bell v. Wyatt Civ. A. No. 03—-3225, 2005 WL 1522015, at *1 (Pa. CBin2005)). The language

of the statute states:

(a) General rule—A transfer made or obligation incurred by a debtor is voidable
as to acreditor, whether the creditor’s claim arose before or after the transfer was
made or the obligation was incurred, if the debtor made the transfer or incurred
the obligation:

(1) with actual intent to hinder, delay or defraud any creditor of the debtor;
or

(2) without receiving a reasonably equivalent value in exchange for the
transfer or obligation, and the debtor:

(i) was engaged or was about to engage in a business or a
transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction; or

(i) intended to ikcur, or believed or reasonably should have
believed that the debtor would incur, debts beyond the debtor's
ability to pay as they became due.

12 Pa. Cons. Stat. § 5104.

Accordingly, “sction 5104 covers two different types of fraudulent transférs first
demands a showing of actual intéry the transferee to defraud,” whereas the second “presumes
constructive fraud” where the plaintiff has established the elements spat@&d 04(a]2).

Rocky Mountain Holding2009 WL 564437, at *3[he first type is analyzed under Rule 9(b),
whereas the second type is required only to meet the demands of Be&i8at *4. The
Second Amended Complaint does not clearly indicate whether it is allegingantritaud

(under 8 5104(a)(1)) or constructifraud (unde8 5104(a)(2)) or both. But under either

18
032018



standardAgri-Marketing fails to state a claim, as it fails to allege the existence of any particular
transfer. At most, the Second Amended Complaint alleges that Defendanted$hdfets’at
somepoint after agreeing to complete the Recycling System in order to avoid ProTerra’s
obligations to AgriMarketing But are no allegations identifyiraqy particular transfer.e.,
which assets were transferred, when such a transfer occurred, who made tbe trad$d
whom the assets were transferredits briefing,Agri-Marketing chiefly relies on its allegation
that Ms. Gibson filed articles of dissolution for ProTerra. But such a filingtisin itself, a
transfer, and there is no support for the notion that this Court can “presume” the exi$tanc
transfersimply on the basis of Ms. Gibson'’s filing. In shaittthis point AgrMarketing’s
fraudulent transfer allegations do not rise above the speculative level and, reglgofdil to
state aclaim. See River Rd. Dev. Corp. v. Carlson Cdxe; No. CIV. A. 89-7037, 1990 WL
6092, at *4 (E.D. Pa. Jan. 25, 1990) (dismissing fraudulent conveyance claim under the pleading
standards of Rule 8 because the claim “failfedllege that a specific ngeyance has taken
plac€). Because, as explained above, Adgarketing has not shown good cause for amendment,
the claim is dismissed with prejudice.
F. Agri-Marketing fails to state a claim for unjust enrichment.

In Count V of the Second Amended Complahkdri-Marketing alleges an unjust
enrichment claim againgte individual Defendants only—namely, Mr. Gibson, Ms. Gibson, and
Mr. Lafon.** Defendants move to dismiss this claim, contending that, under Pennsylvania law,

unjust enrichment claims are inapplicable where the relationship between tég igddunded

1 Agri-Marketing’s unjust enrichment claim is found in paragraphs 153 througbfité

Second Amended Complaint. Although the heading for Count V indicates that this Count is
brought only against the individual Defendants, paragraph 154 alleges that arsiDgigndant”
(presumably ProTerra) has been unjustly enriched by retaining paymntadri-Marketing.
Nevertheless, paragraphs 155 and 156 make clear that this claim is alleged onhytlagains
individual Defendants.
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on a contract. Further, although Defendants acknowledge that an unjust enticlamecan be
pleaded in the alternative to a contract claim, they contend that Agri-Maykets failed to
plead its unjust enrichment claim in the alternative and, in any event, has faileddate
unjust enrichment claim with sufficient particutgrunder Rule 9(b).

“Under Pennsylvania law, to state a claim for unjust engctipthe plaintiff must allege
‘benefits conferred on one party by another, appreciation of such benefits byiprenteand
acceptance and retention of these benefits under such circumstances that ievioedphibable
[or unjust] for the recipient to retain the benefits without payment of valBeemier Payments
Online, Inc. v. Payment Sys. Worldwi&d8 F. Supp. 2d 513, 527 (E.D. Pa. 2012) (quoting
Allegheny Gen. Hosp. v. Philip Moryig28 F.3d 429, 447 (3d Cir. 2000 ourts have found
that unjust enrichment claimsder Pennsylvania law fall intwo categories:

(1) a quaskontract theory of liability, in which case the unjust enrichment claim

is brought as aalternative to a breach of contract claim; or (2) a theory based on

unlawful or improper conduct established by an underlying claim, such as fraud,

in which case the unjust enrichment claim is a companion to the underlying claim.
Whitaker v. Herr Fooddnc., 198 F. Supp. 3d 476, 492 (E.D. Pa. 20H®&)e,the basis of Agri-
Marketing’s unjust enrichment claim is unclear. Becauseiest enrichmentlaim is asserted
against the individual Defendants only, it does not appear to have been pleaded in thevalternati
to Agri-Marketing’s contract claim, which ssserted against ProTerra arfRather, the focus of
the unjust enrichment claim appears to be the fraudulent transfer clagedaieCount 1V See
Second Am. Compl. § 155 (“Through the fraudulent dissolution of PTBdiorah Gibson,

Mark Lafon, the individual managers, members, and owners of PTS have been unjudtlodenri
through the believed siphoning and diversion of funds from PTS to other busmiéss and/or
the individual managers, members, and owners themselves ostensibly to avdiddtabming
from the instant litigatiori). But to the extent that the unjust enrichment claim is pleaded as a

20
032018



companion to AgriMarketing’s fraudlent transferclaim, the unjust enrichment claifwill rise
or fall with the underlying claini See idat 493. For the reasons explained above, Agri-
Marketing hasdiled to plausibly allege audulent transfeclaims against the Defendants.
Accordingly, its unjust enrighent claim must similarly fail and is dismissed with prejudice.
G. Agri-Marketing’s request for fees is stricken.

Finally, Defendants move to strike Adviarketing’s request for “fees” in the wherefore
clauses of the Second Amended ComplaistAgri-Marketinghas not opposed this request, the
requesis granted.

V. Conclusion

For the reasons set forth above, the Court denies Defendants’ motion to dismiss for

improper venue, but grants its motion to dismiss Counts lll, IV, and V of the Secoadd&d

Complaint!? A separate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

12 Because the Court has dismissed these claims, it need not address the ganresitar

concerning the propriety of piercing the corponsg with respect to these claims.
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