BELLARDINE v. ROSS Doc. 50

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EDWARD E. BELLARDINE,
Plaintiff, : CIVIL ACTION NO. 17-2264
V.

WILBUR ROSS SECRETARY
U.S. DEPT OF COMMERCE,

Defendant.

MEMORANDUM OPINION

Smith, J. August 1, 2018

The plaintiff filed the instant lawsuit because believesthe defendantwrongfully
denied him employment in 2010n its Berks County office. He pursued this allegation for
approximately six years prior to filing his complaint in federal cohortly after filing his
complaint, he parties resolve this longstinding disputeluring a settlement conference before
the Honorablelimothy R.Ricein late 2017. As part of the agreement, the defendant agreed to
allow the plaintiff to apply for a job withouhe defendantirst advertising the position to the
general pblic. Because the defendant was not advertisingdbighe partiesunderstood that
the plaintiff would be the only applicantHe only needed to submit aapplication,take an
employment testand the job would be hisThe defendantlso agreed topay the plaintiff
$1,000.

Upon notification thatthe parties had settled the case, the court entered an order
dismissing the action with prejudice under Local Civil Rule @).1 Subsequentlyhe plaintiff
came to believéhat the defendant had misremeted a material term of the agreemektore

specifically, he believed the dmfdant had promised him that it no longer employed any
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individual in the Berks County office who had bemvolved with his 2010 employment
application. The plaintiff contends he discoveed that this representation was false.
Accordingly, the plaintiff filed a motion to vacate tRelle 41.1b) order dismissing the case.
The undersignedcheld an evidentiary hearing on the motion.fteA considering the evidence
presented at thieearing,the courtdetermines that the plaintiff has ndéarly and convincingly
shown that thedefendant misrepresented a material fagertaining to the settlement
Accordingly, the court will deny the motion to vacate.
l. PROCEDURAL HISTORY

On May 9,2017, the plaintiff, Edward E. Bellardir({eBellardine”), proceedingoro sg
commenced this action by filing an applicatian groceedin forma pauperis(“IFP”) and a
proposed complaitit Doc. No. 1. The court granted thpplicationto proceed IFRn May 19,
2017,anddirected the clerk of court to file the complafinSeeMay 19, 2017 Order, Doc. No. 2.
Later that dayBellardine filed a request to have the court appoint counsel to represent him.
Doc. No. 4. In response to Bellardine’s requtst court referred the matter to the employment
panel and stayed the case for u@@aays pendinghe appointment of counsél. SeeMay 25,
2017 Order at-2, Doc. No. 5. Prior to the expiration of the-88y period Attorney Patrick M.
Harrington ageed to represent Bellardine and accordingly, the court appointedakim
Bellardine’s counsebn August 28, 2017SeeAug. 28, 2017 Order, Doc. No. 1@he court also
directed the clerk of coutd returnthe caseo the court’s active docketSee id.

Through Attorney Harrington, Bellardine filed an amended complaint on October 2,

! The complaint named Penny S. Pritzker, the Secretary of the United Stasetnizep of Commerce at that time,
as the only defendant.

2The clerk of court docketed the complaint on the same day as the court’s oogeNdD3.

% The court also placed the matter in civil susper8eeMay 25, 2017 Order at Roc. No. 5.
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2017% Doc. No. 17. In the amended complaint, Bellardine asserted that the defendant, the
United States Department of Commerce (“the Department”), violated Vitl®ef the Civil
Rights Act of 1964 when it failed to employ him as a field representatfeeAm. Compl. at 5.

On November 14, 2017, the parties met with the Honorabl®thy R. Rice for a
settlement conference. The parties reached an agreement before Magisteateideidyt the
agreement was not placed on the recokd the parties had agreed to settle the dhsecourt
entered an order dismissing the action with prejudioder Local Civil Rule 41.1(b) on
November 15, 201%. Doc. No. 19.

Despite theparties having resolved their dispwied the court having closed the case,
Attorney Harrington filed a motion to withdraw &llardine’scounsel on January 29, 2018.
Doc. No. 24. His motion indicated thatehand Bellardindad reached an impassgeeMot. to
Withdraw as Attorney at 3.

Prior to the court holding a hearing on the motion to withdraw, Attorney Harrington, in
an effort to preserve Bellardine’s legal rightded a motion pursuant to Rule 60(b) of the
FederalRules of Civil Procedure seeking to vacate the Rule 41.1(b) order dismissing the case
SeeMot. to Vacate Order Dismissing Case (“Pl’'s Mot.”), Doc. No. 28. Three days later

Bellardine filed an affidavit in support of the motion that Attorney Harrindtath prepared for

* Prior to the filing of the amended complaint, the court entered an dreetiny the clerk of court to substitute
Wilbur Ross, the current Secretary of the Department of Commerce foy BeRmitzker.SeeAug. 31, 2017 Order,
Doc. No. 14.

® Bellardine alleged that he started working for the Department in 2009, araphbed for a field representative
position in 2010.See idat 23. As part of the application process, Bellardine completed a written eatomiand
participated in a twgoart interview. Id. at 3.

Bellardine asserted that 16 individuals applied for the field repiasee position- 8 men and 8 women
and the only applicants to receive perfect scores were three wdthext.34. The Department offered these three
candidates jobs as field representatives and did not offer the positiotiandiBe. 1d. Bellardine claims that he
and the other male candidates received disparate treatment duringinbephacess and, if the Department had
treated all interviewees equally, the male applicant scores would have beenaniglibe Departmentould have
offered him a positionld. at 4.
® The court also directed the clerk of court to close the caseNov. 15, 2017 Order.



him. SeeAff. of Edward E. Bellardine (“Bellardine Aff.”), Doc. No. 29. SpecifigalAttorney
Harrington drafted paragraphs one throdghrteenof the affidavif and Bellardine added a
fifteenth paragraph that purported to “correct . . . the above numbered pasigaad provide
“additional information.” Id. at 3-4.

On February 14, 2018, thepurt held a hearing on the motion to withdraw. At the
hearing, it was revealed that Bellardirmelieved that theDepartmenthad materially
misrepresenteda termof the settlement agreement and accordingly, had refused to sign the
Department’snemorialization of theettlementigreement.At the conclusion of the hearindpet
court grantedhe motion to withdraw and subsequently entered a writéler memorializing the
court’s oral ruling Doc. No. 30.

The court held an initial evidentiary heariag the motion to vacate the order dismissing
the caseon May 3, 2018and a continuation of the evidentiary hearing on May 29, 2018.
During the two hearing days, tkkeurt heard sworn testimony from three witnesdgstlardine,

Rosa Estrada, amitorneyHarrington SeeMay 3, 2018 Tr. of Evidentiariir'g (“Tr. I”) at 2,

Doc. No. 45; May 29, 2018 Tr. of Evidentia®y’g (“Tr. 1I") at 2, Doc. No.46. Upon the
conclusion of the evidentiary hearing, the caanderedthe partiedo file proposed findings of

fact and conclusions of law. Doc. No. 4Bellardinetimely filed his proposed findings of fact

and conclusions of law on June 27, 2018, tredDepartment fileds proposed findings of fact

and conclusions of law on July 6, 2018eeFindings of Fact and Conclusions, Doc. No. 48;
Def.’s Proposed Findings of Fact and Conclusions of Law, Doc. No. 49. The motion to vacate

the Rule 41.1(b) order dismissing the case is now ripe for adjudication.



. FINDINGS OF FACT
1. The parties appeared before Magistrate Judge Rice on November 14{02GL7

settlement conferencé&eeNov. 14, 2017 Minute Entry, Doc. No. 20; Tr. | at 27.

2. At the settlement conferendbge partiesagreel to settle caseSeeTr. | at 65.
3. Thesettlemenagreement was not placed on the record.
4. The agreement containée following terms:

a. The Departmenivould pay Bellardine $1,008¢e id.

b. The Departmentvould giveBellardinethe opportunity to apply for a Field
Representative Position working on the Survey of Income and Program Paaici&iPP)
within theBerks County office of thBepartmentsee id.at 65, 68-69;

C. The Departmentvould not publicly adertise this positionsee id.at 65
66, and

d. The Department would not requiBllardine to achieve a minimum score

onits employmentest see id.

5. Bellardinenever applied for the positiorSee idat 23.
6. Had Bellardineapplied for the position, he would have been the only applicant.
See idat 105.

7. The Department hires the applicant with the highest scaee.idat 85, 105.

8. Because Bellardine would have been the only applicant, h&dwawe been the
applicant withthe highest scoreSee id.

9. Because Bellardine would have been the applicant with the highest goore,

Departmentvould have hiredhim if he had applied See id.

" The court is aware that there is conflicting testimony in the record iagatw terms of the agreement and what
wasstated during the settlemerdnference Specifically, there are conflicts betwells. Estrada’s testimony and
Bellardine’s testimony. The couihds Ms. Estrada’s testimorp be more credible than Bellardine’s testimony.
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10. Bellardine alleged in hisamendedcomplaint that heapplied for afield
representativgostion with the Department’s Berks County office 2010 andhe Department
deniedhis application SeeAm. Compl. at 24, Doc. No. 17. The Department’slenial was the
basis of his claim for relief See id.at 46. Thus, mtwithstandingthe neafironclad nature of
Bellardine’s employment prospects undee tparties’ settlemenagreement Bellardine was
concerned that ithe employeesvho wereinvolved in his 2010 hiring procesgarticipatedin
reviewing hisnew application, his new application wddace challengesSeeTr. Il at 9-10.

11. Bellardine shared this concern with Ms. Estrada at the settlement confeBa®ce.
Tr. Il at 910.

12.  In response to this conceris. Estradatold Bellardine thatthe individuals
involvedin the 2010 hiring process would not be involved in the hiring process this time around.
See id.seeTr. | at 71-72.

13. Ms. Estrada also told Bellardine that this would likely b@oaissue becausédo
the best of her knowledgthe employeesnvolved in the 2010 hiring process fanger worked
for the DepartmentSeeTr. Il at 9-10.

14.  Even if the Department still employeahy of tre individualsinvolved in the 2010
hiring processthe extent to which Bellardineould have had to interact with them after he
began working would have been minimgbeeTr. | at 70. SIPPis not part of the Decennial
Censusand accordingly, the SIPP Field Representaties not workdirectly with the
Decennial Census Field Represgives See idat 27, 69, 70, 82. Bellardine would only have
been required to interact with the field supervisor and some of the regional sa#didiac the

Philadelphia office.See idat 70.



II. DISCUSSION

A. Standard of Review— Motions Under Rule 60(b)

“[A] movant under Rule 60(b) ‘bears a heavy burden[Bthus v. Beloff950 F.2d 919,
930 (3d Cir. 1991)citation omitted). “Rule 60(b) motions [provide forjextraordinary relief
which should be granted only wheegtraordinary justifing circumstances are present.id.
(citation omitted). “To prevail on a Rule 60(b)(3) motion, the moving party must establish, by
clear and convincing evidence, that the adverse party engaged in fraud or otbedous . ..”
Dougboh v. Cisco Sys., In@26 F. App’x 914, 91%3d Cir. 2018)per curiam)internal citation
omitted);see alsdMax Control Sys., Inc. v. Indus. Sys., Jido. CIV. A. 99CV-2175, 2001 WL
1160760, at *2 (E.D. Pa. July 30, 20@TA] party seeking tovacate, modify or strike a coust’
order of dismissal bears the burden of showing good cause why the order should be set aside o
modified. The fact that a party has reviewed his situation and had a change cddftezart
entering into an otherwise valgkttlement agreeme does not constitutegood causeunder
Rule 41.1(b)."(internal quotation marks and citations omitjed)in order to justify reopening a
settlement agreement on the ground of fraud uRddéz 60(D(3), the fraud must bmaterial
tha is the moving party must have been prevented, by the misconduct of the other party, from
‘fully and fairly presenting its case.United States v. Ins. Co. of N. AlNo. CIV. A. 98449,
1999 WL 305514, at *2 (E.D. Pa. May 12, 199§)otingBandai Am. Inc. v. Baily Midway Mfg.
Co., 775 F.2d 70, 73 (3d Cir. 1985)).

“Clear and convincing evidence is an intermediate standard of proof, requirieghaor
the preponderance standard used in noogt cases and less than thieeyond a reasonable
doult’ used in most criminal cases.King v. Banney Civil Action No. 07704, 2010 WL

3656030, at *2 (E.D. Pa. Sept. 17, 2010n addition, “[c]lear and convincig evidence is



evidence that is ‘so clear, direct, weighty and convincing as to enable thend&c} to come to
a clear conviction, without hesitancy, of the traththe precise facts in issue.”Schwartz v.
Colleran, No. dv.A. 04-5399, 2005 WL 1993647, at *7 (E.D. Pa. Aug. 11, 20@f)oting
United States Fire Ins. Co. v. Royal Ins. Ct9 F.2d 306, 309 (3d Cir. 1985)).
B. Analysis

Pursuant to Federal Rule of Civil Procedure 60(b)(3) and LGoal Rule 41.1(b),
Bellardine asks the court to vacate the order dismissing thevithgerejudice SeePl.’s Mot. at
1. He contends that during theettlement discussions “he made clear . . . that . . . he needed the
Department . . to assure that no one involved in the hiring process in 2010 was still employed
by the Department. ..” Id. at 2 He further contends that “Ms. Rosa Estrada, representative for
the Department . .[,] provided him with such assuranceld. According to the motion“he
agreed to the settlement in reliance on Ms. Estrada’s statenidntAfter the parties agreetb
the terms of the settlement, Bellardesertghat he“investigated and learned that Ms. Cynthia
Manweiller, who was involved in the interview process, is currently the supervisor for the
Department of Census for Berks Countyltl. at 3. Bellardine therefore contends that the
Departmentntentionally misrepresented this fact, and that this fact is material to the outcome of

the casé.

8 In his affidavit, Bellardire also sets fortlseveralother alleged misrepresentationsSeeBellardine Aff. at 34.
Because thesallegationswere not included in his original motipgeePl.’s Mot,, and because Bellardine has not
asked the court for permission to supplemhist original motion the courtdoes notneedto consider them
Nonethelessevenif the court considered these additional purported misrepresentati@ysywould not support
relief because Bellardine has failed to establish by clear and conyiecidence that these representations were
made orif they were madghat they were material to the outcome of the case.

In the affidavit, Bellardine contends that Ms. Estrada assured him that he would h&8,@00 job with
health care and. . . [he] would wek 40 or more hours per week . . . .” Bellardine Aff. at 3. He also contkatls
following the settlement agreeme#iitorney Sherer represented that none of the employees involved 2010e
hiring process “work[]for the [Departmentlanymore.” Id. at 4. Assuming that Attorney Sherer made those
representationsheyare not material to the outcome of the case for the same reasons explaineih bieéogourt’s
discussion on the representation made by Ms. EstrAdditionally, to the extent that #se comments were made,
they were made after the settlement conference took,aedr. | at 12,and cannot support daim for relief
under 60(b)(3) SeePlant v. Bukquist No. 1:10CV-278EJL, 2014 WL 3687230, at *2 (D. Idaho July 22, 2014)
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To succeed, Bellardine must establish the elementsfranid (.e., intentional
misrepresentationpy clear ad convincing evidence. In Pennsylvanidt]he elements of
intentional misrepresentation are as follois: A representation{2) which is material to the
transaction at hand3) made falsely, with knowledge of its falsity or recklessness as to @vheth
it is true or falsey(4) with the intent of misleading another into relying on(#) justifiable
reliance on the misrepresentation; a(®), the resulting injury was proximately caused by the
reliance’ Bortz v. Noon729 A.2d 555, 560 (Pa. 1999).

Bellardine has not establishé@ud by clear and convincing evidencdn this regard,
even though Bellardinkas demonstratethat Ms. Estrada made r@presentatiombout whether
individuals involved in the 2010 hiring process still worked for the Depart he has not
shown thatshe made the representatirth “knowledge of its falsity” or‘with the intent of
misleading [him] into relying on it.”ld. Additionally, he has not shown that the representation
was material.

Beginning with the representat and whether Ms. Estrada made it with the intent to
mislead,Bellardineasked Attorney Harringtoat the continuation of the evidentiary hearihg
Ms. Estrada saithat“[n]o one that was involved in tH#igation case works for the Department

of Comnerce anymore?” Tr. Il at 10n response, Attorney Harrington testified: “I believe she

(explaining that'postjudgment conduct is not enough” to support relief under Rule 60(b)(3) (cittirinternal
guotation marks omitted)aff'd sub nomPlant v. Spackmar656 F. App’x 288 (9th Cir. 2016)

Regarding Bellardine’s allegations relatiedassurancethat Ms. Estradgprovided himaboutthe job,he
has not shown by clear and convincing evidenceshaassured him he wouldork 40 or more hours weekor
that he would have health benefitSeeTr. | at 66(“Q. Was Mr. Bellardine offered aull-time position? A. No.
We don't have fulitime for field representatives as a new hixeid. at 67 (“Q. Was Mr. Bellardine guaranteed
health insurance? A. There was a stipulation that he had to accrue 120 beliesiel, within one month befohe
would be eligible for health insurance. Q. Is that a Government ruleTha#.is a Government rule and it's
standard across the board.8ge also idat 97-98. He also has not shown that Ms. Estrada guaranteed him a
$32,000 salarySeeTr. | at 66(“Q. Was Mr. Bellardine offered a guaranteed salary? A. Nar)ll at 7-8.

Admittedly, Bellardine’s testimony conflicts with Ms. Estradegstimonyon these issuesSee, e.g.Tr. |
at 89. Two points bear mentioning regardihis conflict. First, as discussedbove the court found Ms. Estrada to
be a reliable witness and credits testimonyover Bellardine’s conflicting testimonySecond, even if the court did
not credit Ms. Estrada’s testimony, the burde on Bellardine to establishy clear and convincing evidendbat
shemadethese representations.eas not done so



made a representation that to the best of her knowledge, the individuals involved in the case
seven years ago are no longer involved with the departménbelieve that's what she
conveyed.” Id. Attorney Harrington’s testimony is sufficient to establisat Ms. Estrada made

this representation Attorney Harrington’s testimonglsoreveals that Ms. Estrada made these
comments in the context of whether anyone involwvethe 2010 hiringprocess would play a

role in Bellardine’s new employment applicatioBee id.

Bellardine was concernedgiven the events thaturportedlytook place in the 2010
hiring process-that if ary of the employeesinvolved in ths processwere involved inthe
processing or consideration of his new applicatianwbuld face challengesSee id.at 9-10.

He conveyed this concern to Ms. Estrada simelassured him that no one involved in the 2010
hiring process would be involvedith his new application. See id. As additional support for

this assurance, shepresented that, to the best of her knowledge, “the individuals involved in the
case seven years ago are no longer with the departmiehtat 10. Ms. Estrada did not make
this statement with the intent to mislead Bellardine into relying on it. Rahermadehe
statementto assureBellardine that his application would be sdfem interference by the
employees involved in the 20p@ocess See idat 9-10.

But evenif Bellardine hadclearly and convincingly shown that Ms. Estrada made this
statementntending Bellardine to rely on,ihe hasnot shown that Ms. Estrada made it with
knowledge of its falsity. The record isdevoid of evidenceto establish that Ms. Estrada knew
thatthe statement was false or that she made it with reckless disesgauits truth.

Finally, Bellardine hadailed to establish that the representation was materighe
outcome of the caseSeeBright v. First Sr. Fin. Grp.No. CIV.A. 12-360, 2013 WL 3196392, at

*3 (E.D. Pa. June 24, 201B)Even if the movant proves fraud by clear and convincing evidence,
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they are entitled to relief under Rule 60(b)(3) only if they establish thétaihe wasmaterial to
the outcome . . .”). In histestimony at the evidentiary hearing, Bellardooatendedhat it was
important to him that no one involved in the 201iing process still worked in Berks County
because he was concerned about having to wdrk tivese individuals on a regular basisee
Tr. | at 14. He was concerned thatgularly engagingwith these employeesould create a
difficult working environment. See id. For thesereasos, Bellardine contend$/s. Estrada’s
assurance was materigbeePl.’s Mot.

This argument isunavailing The testimony reveals that Bellardine would have had
minimal interactions-if any—with employees from the 2010ring process.SeeTr. | at 70. As
a SIPP Field Representative, Bellardine’s position would have been disbimctHe othefield
representativesSee idat 27, 69, 70, 82. Bellardine would have been working by himself the
vast majority of the time and would have only had to interact with the field superansior
personnel at the Philadelphia regional offic&ee id. In light of this fact,Ms. Estrada’s
assurancevas notmateial to the outcome of the cadeecause, regardless of whether the
Departmentcontinued to employhe individuals involved irthe 2010 hiring processt is very
unlikely that Bellardinewould have been required to interact wittose employeesn a regular
basis

IV.  CONCLUSION

In sum, Bellardine has failed to show by clear and convincing evidence that the
Departmentntentionally misrepresented a material féoett waransthis court vacating the Rule
41.1(b) dismissal order. While Ms. EstradiltBellardine that she believed that the Department
no longer employed anyone involved in his 20dihg process hehas not shown thahe made

this statement with the intent to mislelidn. Moreover, there is no evidence in the record
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show thatshe knew this statement was false, or that she made it with reckless diasdgaits
truth. And finally, Bellardine failed to show that this representation wagialatethe outcome
of the settlement agreement. For these reasons, the court tiemestion to vacate the court’s
Rule 41.1(b) order dismissing the cagth prejudice

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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