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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CHARLENE KLEIN,
Plaintiff, : CIVIL ACTION NO. 17-4507
V.

OFFICER STEPHEN MADISON,
OFFICERCHRISTOPHER HENDRICKS,
OFFICER MICHAEL GOOD, OFFICER
JACOBY GLENNY, JOHN/JANE DOES
1-X, MAYOR EDWIN PAWLOWSKI,
FORMER CHIEF KEITH MORRIS, and
CITY OF ALLENTOWN,

Defendants.

MEMORANDUM OPINION

Smith, J. April 10, 2019

In the middle of the night on May 2, 2016, the plaintiff heard a knock at her door.
Answering the door in hgrajamasshe found several City of Allentown police officers seeking
information abouher sors whereabouts and requestipgrmissiono searchher home without a
warrant The plaintiff flatly refusedandattempted to close her door and ereléncounter What
happened next is disputed by the parties. The plaintiff argues that two officeeeded to
violently pull her from her doorwayhrow her over a railing, handcuff hemddragher to a police
car. The defendantallegethat the plaintifiviolently slammed the door shut on an officer’s hand
thenpunclted himin the face, and wagstrained using a reasonable amount of force. Regardless
of what occurredit is undisputed that the encounter ended with a warrantless entry into her home
and in her arrest.

The plaintiff brought the instant civil action agaitist officerswho entered her home and

arrested herthe former chief of police, the former mayor of the City of Allentown, and the City
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of Allentown. Concerning the asserted causes of actienbringsseveral42 U.S.C. 81983
claims and state law claims.¢., assault and ditery, trespass, civil conspiracy) against the
individual officers. Against the former polichief, she brings a aeim for supervisory liability
policymaker liability under section 1983. Against the Citaldéntown,she brings aection 1983
claim for municipal liability pursuant tMonell v. Demartmentof Sodal Servicesof the City of
New York 436 U.S. 658 (1978).

Currently kefore the court ishe defendants’ motion for summary judgment on aliges
of action The defendants request summary judgment on the basikehaaintiff has(1) failed
to establish her claisas a matter of lawand(2) the officers, for certain of her claims, qualify for
immunity under federal and state lavs to all her claims but onevhich the court dimisses
without prejudice pursuant tdeck v. Humphrey512 U.S. 477 (1994rnd partial summary
judgment for anotherhe court finds disputed issues of material fact preclude summary judgment
in favor of the defendantslherefore, ér the reasons statbélow, summary judgment gganted
in part and denied in part.

l. PROCEDURAL HISTORY

The plaintiff Charlene Kleinfiled her complaint againshe defendantfficer Stephen
Madison (“Officer Madison”), Officer Christopher Hendricks (“Officer ridigicks’), Officer
Michael Good (“Officer Good”), Officer Jacoby Glenny (“Officete@ny”), John/Jane DoesX -
(“Does”), (former) Mayor Edwin Pawlowsk({“Mayor Pawlowski), the (former) Chiebf Police
Keith Morris (“Chief Morris”), and the City of Allentowiithe “City”) on October 10, 2017Doc.

No. 1. The complaint asserted twelvauses of actiah (1) excessive forcin violation of the

! The plaintiff also names fictitious defendants for each claim in the le@mhp The parties ultimately dismissed any
claims against the fictitious defendants by stipulati®eeDoc. Nos. 94, 95. As such, the court omits reference to
the fictitious deéndants in describing the plaintiff's causes of action.
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Fourth Amendmeniinder gction 1983 againgfficersMadison, Hendricks, and Glenny, in their
individual capacities; (2unlawful search in violation of the Fourth Amendment unslection
1983 against Officers Madison, Hendricks, GaordjGlenny (collectively, théOfficers’) in their
individual capacities; (3) failure to intervemeviolation of the Fourth Amendmeunnder gction
1983 againsthe Officersin their individual capacities; (4) civil conspiracy undection 1983
againstthe Officersin their individual capacities; (5) denial of medical careviolation of the
Fourteenth Amendmeninder gction 1983 againshe Officersin their individual capacities; (6)
violation ofherFourteenth Amendmendue pocess rightsinder section 1988gainsthe Officers
in their individual capacities; (7) supervisory liabilgglicymakerliability under section 1983
againstMayor PawlowskiandChief Morris in their individual capacities; (8) municipal liability
pursuant toMonell against the City; (9) assault and batteryder Pennsylvania lawgainst
Officers Madison, Hendricks, and Glenny in their individual capacit{@®) violations of the
Pennsylvania Constitution agairiee Officers (11) trespass under Pennsylvania law agaimest
Officersin their individual capacities; and (12) civil conspiracy under Pennsylvania lansaga
the Officers Compl. at 26—66, Doc. No. 1.

The defendants filed an answer and affirmative defenses to the coropl&atember 27,
2017. Doc. No. 13 After discoveryconcludedthe defendants moved for summary judgment as
to all claims brought by the plaintifin December 14, 2018. Doc. No. 55. On January 4, 2019,
the plaintiff filed a response in opposition to the motion for summary judgrdeat No. 58 The
court heard oral argument on the motion on January 9, 28@8Doc. No. 60. The defendants
thenfiled a replybrief and a separatesponse to plaintiff's additional facts on January 14, 2019

Doc. Nas. 62, 63.Lastly, the plaintiff filed a sureply brief as to certain issues raised during oral



argumenbn January 24, 2019. Doc. No. 88n March 27, 2019, the parties dismisdezldlaims
against the Does and Mayor Pawlowski by stipulation. Doc. No. 95.
The motion for summary judgment is ripe for disposition.
I. DISCUSSION

A. Standard of Review— Motions for Summary Judgment

A district court “shall grant summary judgment if the movant shows that ihao genuine
issue as to any material fact and the movant is entitled to judgment as a matter dféawR.

Civ. P. 56(a). Additionally;[sjummary judgment is appropriatéhen ‘the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affjdaaity, show that
there is no genuine issue as to any material fact and that the moving patitieid tena judgment

as a matter of law’.” Wright v. Corning679 F.3d 101, 103 (3d Cir. 2012) (quoti@gsatti v. NJ.
State Police71 F.3d 480, 482 (3d Cir. 1995)An issue of fact is “genuine” if “the evidence is
such that a reasonable jury could return a verdict for the nonmoving pargérson v. Liberty
Lobby, Inc477 U.S. 242, 248 (1986). A fact is “material” if it “might affect the outcome of the
suit under the governing law.Id.

The party moving for summary judgment has the initial burden “of informing théctistr
court of the basis for its motion, and identifying those portions of the pleadings, deppsitions
answers to interrogatories, and admissions on file, together with the affjdaaty, which it
believes demonstrate the absence of a genuine issue of materialJalmtéx Corp. v. Catrett
477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met this
burden, the noimoving party must counter with “specific facts showing that there iaimge
issue for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986)

(internal quotation marks and citation omittesBeFed. R. Civ. P. 56(c) (stating that “[a] party



asserting that a fact . . . is genuinely disputed must support the assertion kigg to gaticular
parts of materials in the record . . .; or . . . [by] showing that the materials cited cbafdish the
absence . . . of a genuine dispute”). The-mmvant must show more than the “mere existence of
a scintilla of evidence” for elements orhieh the normovant bears the burden of production.
Anderson477 U.S. at 252. Bare assertions, conclusory allegations, or suspicions are insufficient
to defeat summary judgmenteeFireman’s Ins. Co. v. DuFresné76 F.2d 965, 969 (3d Cir.
1982) (indicating that party opposing a motion for summary judgment may notrfezgly upon
bare assertions, conclusory allegations or suspicioR&ljewood Bd. of Educ. v. N.E. for M.E.
172 F.3d 238, 252 (3d Cir. 1999) (explaining that “speculation and conclusory allegations” do not
satisfy noamoving party’s duty to “set forth specific facts showing that a genuine issnatefial
fact exists and that a reasonable factfinder could rule in its favor”). Addltiptied noamoving
party “cannot rely on unsupported allegations, but must go beyond pleadings and provide some
evidence that would show that there exists a genuine issue forioa€$ v. United Parcel Seyv.
214 F.3d 402, 407 (3d Cir. 2000). Thitss not enough to “merely [] restat[e] the allegations” in
the complaint; instead, the nomoving party must “point to concrete evidence in the record that
supports each and every essential element of his cdsa€s v. Beardl45 F. App’x 743, 745
46 (3d Cir. 2005) (citingelotex 477 U.S. at 322). Moreover, arguments made in briefs “are not
evidence and cannot by themselves create a factual dispute sufficient to alefeaimary
judgment motion.Jersey Cent. Power & Light Co. v. Tvgh Lacey 772 F.2d 1103, 11690 (3d
Cir. 1985).

“When considering whether there exist genuine issues of material facutthésaequired
to examine the evidence of record in the light most favorable to the party opposing summary

judgment, and resolve all reasonable inferences in that party’s fadstikin v. Potter476 F.3d



180, 184 (3d Cir. 2007). The court must decide “not whether . . . the evidence unmistakably favors
one side or the other but whether a-fainded jury could return a verdict for the plaintiff on the
evidence presented Anderson 477 U.Sat 252. “Where the record taken as a whole could not
lead a rational trier of fact to find for the ravoving party, there is no ‘genuine issue for trial”
and the court should grant summary judgment in favor of the moving plsidysushia Elec.
Indus. Co,475 U.S. at 587 (citation omitted). Nonethelegsen one party’s claims are “blatantly
contradicted by the record, so that no reasonable jury could believe it,” the court shdakknot
those claims as true for the “purposes of ruling on a Motion for Summary JudgnSeatt v.

Harris, 550 U.S. 372, 380 (2007).

B. Undisputed Material Facts?

On May 2, 2016, at approximately 2:30 a.the Officerswere dispatched to the area of
9th and Cedar StredtsAllentownto investigate a donséc disturbanceStatement of Undisputed
Factsin Supp. of the Allentown DefsMot. for Summ.J. (“Defs.’” Facts”)at { 7, Doc. No. 56
Pl.’s Mem. of Law in Opp. to Defendants, City of Allentown, (Former) Mayor Edwaiml@&wvski,
(Former) Chief Keith A. Morris, Officer Stephen Madison, Officer Christoptendricks, Officer
Michael Good, and Officer Jacoby Glenny’'s Mot. for Sumn{:Rl.’'s Mem.”), Ex. 1, Pl.’s Resp.
to Defs.” Statement of Undisputdehcts(“Pl.’s Resp. to Defs.” Facts™at 7, Doc. No. 583.
Officer Madison was the first to arrive at the sgesredhe began to interview the victim who
appeareddistraught, crying, and holding her héa@efs.’ Facts at | 8; Pl.’s Resp. to Defs.’ Facts

at § 8. The victim informed Officer Madison that a man named Brandon Dehendtsra

2 Although te parties disputeostof the facts relating to the events on May 2, 2016, the court has consgdadtth
in the light most favorable to the plaintiff as she is the party opposimgwary judgment. SeeGreen v.N.J. State
Police, 246 F. Appx 158, 159 (3d Cir. 2001 The parties dispute many of the relevant facts in this cBegause
we are reviewing a summary judgment ruling, we must view the facts ligtit most favorable tfthe plaintiff], the
party who opposed summary judgmént.



“physically assaulted her, removed her from the car, and dragged her herossdrete by her
hair.” Defs.’ Facts at  10; Pl.’'s Resp. to Defs.’ Facts at JAt@his point, Officers Madison and
Hendricksproceeded to interview two witnesses to the asdaDkfs.’ Facts at 1 12; Pl.’s Resp.
to Defs.” Facts at  12.

According to the defendantsjtnesses informedeveral otheofficersthat Brandon lived
at 830 North 9 Street(the “Residence”and that he ran up ttadley towards his home. Defs.’
Facts at 1 £23; Pl.’s Resp. to Defs.” Facts at {#13. Also according to the defendants, the
victim informed the fiicersthat Brandon ran into the homBefs.’ Facts at ] +23; Pl.’s Resp.
to Defs.” Facts at 1 £23. According to the plaintiffthe officers wereneverinformed, at the
time they approached the home, that Brandon was seen running into the Qoogeare Defs.’
Facts at T 13 (“The victim statéthtBrandon assaulted her and fled into Plaintiff's homevifh
Pl.’s Resp. to Defs.’ Facts at T 13 (“A genuine dispute exists. No witnesstheidMadison or
Hendricks that the suspect ‘fled towards the home through the’alley.

Armed with the information abov&fficer Madisonand, ultimately, the other officers,
walkedup to theResidencén searctof Brandon? Defs! Facts at 115; Pl.’s Resp. to Defs.’ Facts
at 1 15. TheResidencés a“row hous€, and as such, it shares a divided porch with the adjoining
home. Defs.’ Facts, Ex. FDep. of Charlene D. Klei(fKlein Dep.”) at 68, 9293, 95-97,Doc.

No. 566. The home also has both a solid front door andceeendoor” that opered outward.

3 The parties dispute what the witnesses told Officers Madison and Elendsiit not that there were two witnesses
or that Officers Madison and Hendricks conducted intervig@@mnpareDefs.’ Facts at § 12 (“Two (2) witnesses on
the scene reported that the individual who had assaulted the victim livedPdaithtéf's home and had fled towards
the home through the alley.)ith Pl.'s Resp. to Defs.’ Facts at § 12 (stating that “[n]o witness ttidreMadison

or Hendricks that the suspect ‘fled towards the home through the Jllby, citing to record evidence indicating
that Officers Madison and Hendricks both interviewed witnessesaljact night).

4 The parties dispute which Officers arrived initially at the ho®eePl.’s Resp. to Defs.’ Facts at § 15 (“A genuine
dispute exists. It is contested that Officer Good proceeded to theifPtaimiuse and knocked on the door with
Officers Madison an&lenny.”). However, ultimately all four officers arrived at her homa w&are present during
the incident with the plaintiff.



SeeDefs.’ Facts at § 19; Pl.’s Resp. to Defs.’ Facts at $d9;alsKlein Dep. at 91 (describing
door as Screerdoor”); Defs.’ Facts, Ex. B, Dep. of Stephen Madison (“Madison Deg8% (“Q.
And the screen door — A. Opens outside.”), Doc. No. 56-2.

Officer Madison then kno@don the front door of thResidencand the plaintiff answerd
by opening the solid dodr Defs! Facts at  16Pl.’s Resp. to Bfs.’ Facts at T 1&eeMadison
Dep.at84 (“Q. All right. So her coming te- to the door, she would have had to opear did
she open the solid door?”. AHer main door? Yes.”)Officer Madison infornedthe plaintiff that
theywerefrom the Allentown Police Department awdresearching for her son, BrandobDefs!

Facts aff 16; Pl.’s Resp. to Defs.” Facts at § ITke plaintiff informed the Officers th&randon

was not at home artlatshe suspected he was at wobkefs.’ Facts at L7; Pl.’s Resp. to Defs.’
Facts at 1 170fficer Madison then asked the plaintiff if they could search her home for Brandon.
Defs.’ Facts at { 20; Pl.’s Resp. to Defs.’ Facts at A0parties agree that the plaintiff refused

to consent to thevarrantless searctDefs.’ Facts at | 21; Pl.’s Resp. to Defs.’ Facts at  21.

It is undisputed that at this time, Officer Madisohandwas holding thecreerdoor open.
SeeDefs.” Facts at { 19; Pl.’s Resp. to Defs.” Facts at $d8;als&lein Dep. at 91 (“So in the
meantime, my door, the screen door, is jugged. You know he [Officer Madisori] ihakiis
hand”); Madison Dep. at 75 (“I held the door to keep her from closing it¥hen the plaintiff
refusedto allow the Officers into her homdhe attempted to close the screen door and end the

encountef. SeeDefs.” Facts at § 22 (“Plaintiff then proceeded to close the door on Officer

51t appears from the record that Officers Madison and Hendricksedmfkonto the porch and Office@®ennyand
Good remaird nearby budid not walk onto the porchSeg e.g, Madison Dep. at 40 (describing Officer Good as
standing “at the bottom of the steps watching it, you know, occur”); Defs.’” Facts, Ex. C, Depaobly Glenny
(“Glenny Dep.”) at 49 (“When | got theréhere were officers on the porch of the Klein resideamisidence speaking
with Klein at the front door.”), Doc. No. 58.

61t appears that after the plaintiff refused to allow the Officers into heeh@fficer Madison proceeded to try and
glean infornation about Brandon from the plaintifSeeMadison Dep. at 83 (“QAnd when she said get an arrest
warrant, you did not do anything to get an arrest warrant. Corre@@sides getting his name and date of birth or
attempting to[?] Q. Right. A. Urhm.”).



Madison’s handvhile his hand was still holding the door.”); Pl.’s Resp. to Defs.’ Facts at § 22 (A
genuine dispute exists. According to Madison, Klein had the right to close the screen door and not
speak with him . . . )’

The parties dispute what occurred next. According tod#fendantsOfficer Madison
tried to free his hand from the domndthen theplaintiff punchedhim in the face.SeeMadison
Dep. at 75" She then took both of her hands and forcefully closed it shutting my hand in the door.
From the, | ripped the door open to get my hand out. And | stepped fomavardhe punched me
in the face.}, 94 (“Well, after | removed- forced the door open and removed my hand, | stepped
forward and she punched me in the face.”). This prompted Officers Madison and Hendricks to
approach the plaintiind attempt t6detainher.” Defs.’ Facts at § 23; Pl.’s Resp. to Defs.’ Facts
at 1 23.

The plaintiff disputes that she ever punched Officer Madis®eeKlein Dep. at 121 (Q
“And dd you strike the officer?” A*No.”). According to the plaintiff, after she declined taatll
the Officers to enter her home, Officer Hendricks said to Officer Madisajt's“jour call, Bud”
and then Officer Madison “came into” her “doorway and yarjked out.” Id. at 92. The plaintiff
asserts thatfter Officer Madisonremovedher from the home, Officers Madison and Hendricks
“jerked” her over the concrete barri@m the porch that divides the rowhousts.at 92-93. The
plaintiff indicates thashe informed the Officers to be careful of her shoulder because her rotator
cuff was “torn” and that they were hurting hdd. at 92 142 Once cuffed, she also states that

she complained that the handcuffs were too tight and cutting off her circul&emid. at 144

7 The plaintiff does not respond to the defendant’s factual assertiomstedd makes legal arguments about the
plaintiff's constitutional right to close her door. The court considerdaht undisputed because the parties do not
appear to disputthat she attempted to close the door, but rather, whether she had such Seéajht's Mem. at 3
(stating that plaintiff “began to close the door” after declining to provigeent).
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(“Correct. And I'm telling them they were too tight. | coultl even feel my hands. | couldn’t do
anything.”).

After being placed in handcuffs, OffieeGlennyand Madison placethe plaintiffin the
back of Officer Madison’'olice car. Defs.” Facts at § 23; Pl.’s Resp. to Defs.” Facts at; 23
Klein Dep. at 146seeMadison Dep. at 128 (describing the plaintiff as being “placed in the rear
side of my-- my vehicle by Officer Glenny. | opened the door and he placed her insidefig).
plaintiff waslatertransported to thallentown Police DepartmenDefs.’ Facts at  28; Pl.’s Resp.
to Defs.’ Facts at 28 Once at th@olice department and sitting on a bertble plaintiff allegedly
began to feel stomach pains and a lump on her stom&lein Dep. at 13—76. The plaintiff
testified that she requestesind was deniednedical care fromraunnamednan at the police
station. Klein Dep. at 17#78. The plaintiff reportedly suffered from the following injuries due
to the force applied during her arrest: (1) bruising and tightness of her wustso the
hardcuffing; (2) a hernia, which required surgery, from being aggressively throventioat
concrete barrier between the rowhomes; and (3) exacerbation of kexigtreg carpal tunnel
which required surgery. Klein Dep. at 145, 180.

The plaintiff was subsegutly “charged with aggravated assault, simple assault and
harassment in connection with the incidents on May 2, 2016.” Defs.’ Facts at 1 S®Rd3p. to
Defs.’ Facts at 1 30. The plaintiff successfully complétecelerated Rehabilitative Disposition
(“ARD"). Defs.” Facts at  3®I.'s Resp. at B5; see alsdDefs.’” Facts in Supp. of Mot. for

Summ.J., Ex. I(“Klein ARD”) at 2 Doc. No. 56-9.

81t appears that the plaintiff was left unattended, but secured, in Officgisdtes vehicle while he went to look for
the victim’s car keys. Madison Dep. at £28. After his search proved unsuccessful, he drove the plaintiff to the
police station.ld. at 133-34.
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C. Analysis of the Plaintiff's Section 1983 Claims

“Section 1983 provides a civil remedy for the ‘deprivation of any rights, privileges, o
immunities secured by the Constitution and lawsidlsey v. Pfeiffer750 F.3d 273, 290 (3d Cir.
2014) (quoting 42 U.S.C. § 1983). “To state a claim under section 1983, a plaintiff must
demonstrate that ‘some person has deprived him of a fedgral . . [and] that the person who
has deprived him of that right acted under color of state or territorial ldd:.{guotingGomez v.
Toledq 446 U.S. 635, 640 (198(lteration in original)). Here, the plaintiff brings several section
1983 claims against the Officers in their individual capacities: (1) excessoe {2) unlawful
search (3) failure to interveng(4) civil conspiracy (5) denial of medical carend (6)violation
of due processThe defendants argue thtae court should grant summary judgment in favor of
the Officers because theid not violatethe plaintiff'sconstitutional rights as to each of the claims
and with respect to her excessive force and unlawful search cldweyhave qualified immunity
Br. in Supp. of the Mot. for Summ. J. of Defs., City of Allentown, (Former) Mayor Edwin
Pawlowski, (Former) Chief Keith A Morris, Officer Stephen Madison,id@ff Christopher
Hendricks, Officer Nchael Good, and Officer Jacoby Glennipéfs.’ Br") at 4-28 Doc. No. 55

In addressing the parties’ argumente tourtfirst addressesvhether the Officerbiave
gualified immunityregarding the plaintiffexcessive force and unlawful seathims Then,
the courtdiscusses thenerits of theplaintiff's failure to intervene, civil conspiracy, denid o
medical care, andue processviolation claims

1. Qualified Immunity: Excessive Force & Unlawful Search

The defendants have asserted the affirmative defense of qualified immunity las to t
plaintiff's section 1983 claimsfor excessive force and unlawful searciihe Officers have
qualified immunity if their conduct‘does not violate a clearly established stagutor
constitutional right of which a reasonable person would have knoRedrson v. Callaharb55
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U.S. 223, 231 (2009):The doctrine is designdad ‘give[] government officials breathing room
to make reasonable but mistaken judgments by protect[ing] all but the plainly ineatrgréhose
who knowingly violate the law. Bryan v. United States of ArA13 F.3d 356, 362 (3d Cir. 2019)
(quotingCity and Cty. of San Francisco, Cal. Sheehanl35 S.Ct. 1765, 1774 (20)53ee also
Pearson 555 U.Sat 231 (‘The protection of qualified immunity applies regardless of whether the
government official’s error is a mistake of law, a mistake of fact, or a keistased on mixed
guestions of law and fact.” (citation aimdernalquotation markemitted). To determine whether
an officer’'s conduct is entitled to qualified immunity, courts ask two questions,

[o]ne is whether the defendant’s conduct violated a statutory or constitutional right

The other is whether the right at issue was clearly established when the conduct

took place. [Courts] have discretion to address either inquiry first.
Sauers v. Borough of Nesquehonifig5 F.3d 711, 716 (3d Cir. 2018).

During this analysis, the court views the facts as most favorable to thmawong party
and “courts must take care not to define a case’s ‘context’ in a manner thatsimg@aouinely
disputedfactual propositions.”Tolan v. Cotton572 U.S. 650, 6572014) (per curiam)(citing
Brosseau v. Hauge®43 U.S. 194, 195, 198 (2004)). Similarly, when addressing

. . .either prong, courts may not resolve genuine disputes of fact in favor of the

party seekingsummaryudgment.This is not a rule specific wualifiedimmunity;

it is simply an application of thenore general rule that a judgefunction at

summaryjudgmentis not to weigh the evidence and determine the truth of the

matter but to determine whether there is a genuine issue for Siammary
judgmentis appropriate only if the movant shows that there is no genuine issue as
to any material fact and the movant is entitlegutigment as a matter of lawn

making that determinatiorg court must view the evidence “in the light most

favorable to the opposing party.

Id. at 656-57(internal citationsand quotation marksmitted).

As to the first question, courts should not “define clearly established law at avegbfle

generaliy.” Sauers905 F.3cat 716. Courts are not required to identify “a case directly on point
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for a right to be clearly established, [however,] existing precedent must hagd flacstatutory

or constitutional question beyond debaté/hite v. Pauly137S.Ct. 548, 551 (201 7¢itation and
internal quotation marks omitted).astly, as an affirmative defense, “the burden of establishing
gualified immunity falls to the official claiming it as a defensBurns v. Pa. Dep’t of Cory642
F.3d 163, 176 (3d Cir. 201{9iting Harlow v. Fitzgerald 457 U.S. 800, 819 (1982)).

a. Excessive Force

To determine whether Officers Madison, Glenny, and Hendricks (collectithed
“Arresting Officers”) are entitled to qualified immunity with respect to the plaintiéscessive
force claim, the court first determines whether a reasonable jury could conatideetiplaintiff
established a violation of her Fourth Amendment ri§HtBolice officers are privileged to commit
a battery pursuant to a lawful arrest, but phigilege is negated by the use of excessive fbrce.
Groman v. Twp. of Manalapad7 F.3d 628, 634 (3d Cir. 1995Force is excessive when it is
unreasonable.ld. (citation omitted) Courts determine whether the forcedi is “objectively
reasonablebased on the totality of the circumstanadsat 634, and certain factors, including:
“the facts and circumstances of each partictdae, . . the severity of the crime at issue, whether
the suspect poses an immediate threat to the safety of tbersftir others, and whether he is
actively resisting arrest or attempting to evade arrest by flightdham v. Connqrd90 US. 386,
396-97 (1989). In addition to the above factors (commonly referred to &r#@amfactors),
courts must also consid&sther relevant factors [commonly referred to as Starrar factors]
such asthe duration of the action, whether the action takes place in the context of effecting an

arrest, the possibility that the suspect may be armed, and the number of perlsamsonitthe

9 As to Officer Good, the defendants argue thatsheniitled to summary judgment because he did not participate in
the arrestDefs.’ Br. at 4 n.1 however,the plaintiff did not bring a claim for excessive force under section 1983
against Officer GoodSeeCompl. at 26 (bringing claim for excessive force “[a]gainst Indialdefendants Madison,
Hendricks, and Glenny”).
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police officers must contend at one tifhésreen 246 F. Appx at161 (quotingSharrar v. Flesing
128 F.3d 810, 822 (3d Cir. 1997)).

Reasonableness is determined objectivebyt “should give appropriate scope to the
circumstances of thpolice action, which are often ‘tense, uncertain, and rapidly evoling.
Groman 47 F.3dat634 QuotingGraham 490 U.S. at 397 see also Gonzalez v. Muyi@.A. No.
17-324Erie, 2019 WL 858096, at *2.2 (W.D. Pa. Feb. 22, 2019)Courts have found these
elements- significant injury and repeated complaints of paito be particularly relevant in
determining whether an excessive force claim may be maintained iortexicof handcuffing
cases. (citations omitted)). “he reasonableness of the use ofdas normally an issue for the
jury.” Rivas v. City of Passgi®65 F.3d 181, 198 (3d Cir. 200&jting Abraham v. Rasadl83
F.3d 279, 290 (3d Cir. 1999)).

In the context of summary judgment, certain nuances arise. To theaptdice officer’s
version of events differs from the plaintiff's on summary judgmeatpblice officer who is
accused of having used excessive force ispretluded from arguing that he reasonably perceived
the facts to be different from those alleged by the plainbfii that ‘contention. . .must be
considered at tridl. 1d. at 199(emphasis in original) (quotingennett v. Murphy274 F.3d 133,
137 (3d Cir. 2002)). Further, to survive a motion for summary judgment, “a 8 1983 plaintiff must
produce evidence supporting each individual defenslgmrsonal involvement in the alleged
violation to bring that defendant to trialJutrowski v. Twp. of Riverdal®04 F.3d 280, 291 (3d
Cir. 2018).

Here, the parties do not dispute that diffecers “seized”the plaintiff when they arrested
her, thus, “the only question is whether it was unreasoriali®&vas 365 F.3dat 198 Compare

Defs.’ Facts at § 25 (“No additional force was used on the Plaintiffith, Pl.'s Resp. to Defs.’

14



Facts at T 25 (“A genuine dispute exists.”). The defendants argue that thngrefficers used
appropriate force because the plaintiff shut the door on Officer Madison’s hand arxhlphys
resisted arrest. Defs.” Br. at 6. The defendants also dispupéathgff’'s assertion that Offias
Madison and Hendricks threw her into the porch railig. Defs.” Facts at 11 23, 25. In response,
the plaintiff argues that disputed issues of fact preclude thefoomrgranting summary judgment
on the meritor because of qualified immunitysee generallyPl.’'s Mem. at 7, 23.

As to the force applied, the partidsputewhat force was applied durirthe plaintiff's
arrest. Defs.” Facts at {1 23, 25; Pl.’s Resp. to Defs.’ Facts at 1 23ffRersMadison and
Hendricks both dispute that they “threw” the plaintiff over the bar@wmpareHendricks Dep.
at 90 (“Q By somebodythrowing her on a railing. AShe was not thrown.”) and Madison Dep.
at 122 (“Q WasJthe plaintiff’'s body]not placed against the banistefA? Absolutely not.”),with
Klein Dep. at 92 (“[Officers Madison and Hendricks] had me jerked over my concrittendd
kept telling him they’re hurting me, they’re hurting me, and I'm screamidgediing these people
to stop hurting me.”). OffiaeGlenny admits only to helping Officer Hendricks handcuff the
plaintiff. SeeGlenny Depat 63—64(“Q. Why did you help him handcuff hisic]? A. She was
resisting and she was yelling-atat all of us. And she was not she didn’t cooperate and place
her hands behind her back. She had-heeeded assistance withwith getting her hands behind
her back and handcuffed.”Whereaghe plaintiff argues that thefaers who transported her to
the car caused her pain by lifting her off the ground while cuffed. Klein Dég3a@4°

The parties also dispute the nature of the plaintiff's behavior and demeanor tihgring
entire incident. Evidence in the record supports two theories depending on whether the court

believal the defendants or the plaintiff. Based on the record evidence cited by the defendants, the

10 The record is unclear which officers she is referring to in thisniesty. SeeMadison Dep. at 117 (describing
Officer Glenny as assisg with handcuffing plaintiff).
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plaintiff was uncooperative to the point of violence, namely first slammingedffladison’s hand

in the door and then punching him in the faGee, e.g.Madison Dep. at 117 (“She was very
very wild. She was swinging her arms arounand just very uncooperative.”). According to the
plaintiff's testimony, four uniformed police officersed to unlawfully enter her homandshe
attemptegrevent the unlawful search by denying consent and closing her door. Klein Dep. at 91
92, 11112, 126-21, 170-71. When she refused the Arresting Officers, they pulled her from her
home,threw her over barrier so violentlyhatit caused a hernjdorcefully handcuffecher,and
carried heffrom theporchwith herfeet floating in the air.Id. at 176-76. As the success of the
plaintiff's claim depend on which version of events one believes, the court must slanynary
judgmenton this claim because disputed issues of material fact preclude thd @oumn
determining whether th&rrestingOfficers violated the plaintiff's Fourth Amendment rights as a
matter of law.

As to the defendants’ argument that tAgesting Officers are entitled to qualified
immunity, even if there was a violation tife plantiffs Fourth Amendment rights, the court
cannot determine whether tieresting Officers are entitled to the defense at this timgoth
avenues to qualified immunity,e., no violation or, if a violation, iis excused because the
ArrestingOfficersmade a reasonable mistake of law or,fagtge on disputed facts., whether
the plaintiff punched Officer Madison, the degree to which the plaintiff resistedtamed the

force applied during her arrest) SeeGiles v. Kearney571 F.3d 318, 327.4 (3d Cir. 2009)

1 To determine whether an officer made a “reasonable mistake” with respect tostheif force, the Third Circuit
considers th&rahamand Sharrarfactors because the factdiae wellrecognized and that when an offi@oplies
them in an unreasonable manner, he is not entitled to qualified ityiu@reen 246 F. App’xat 16263 (internal
citation, internal quotation marks, and citation omittedhe court is unable to resolve this question because the
parties dispte material facts at issue, namely whether the plaintiff punched Officessbtaatid, the extent to which

(if any), she was resisting detention. Because such factors are criticabtehmination of whethehe Arresting
Officers applied excessive f thecourt cannot decide whether a constitutional violation occurred andwihsther

the Arresting Jficers are entitled taqualified immunity. SeeGiles 571 F.3dat 327 (“Although the District Court
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(“The question of whether Giles was fully subdued or not once he was on the groundcadeth Bl
sitting on him makes a difference as to whether a reasonable official woulddreidered the
force used reasonable and necessary undairthenstances). Therefore, theourt denies the
motionfor summarnjudgment without prejudice with respect to the plaintiff's claim for excessive
force againsthe ArrestingOfficers on the basis of qualified immunity. See e.g, Geist v.
Ammary 617 F. Appgx 182, 186 (3d Cir. 2015)dismissing interlocutory appeé&br lack of
jurisdiction because district court found disputed issues of material fact precluded ruling on
whetherpolice officer had qualified immunity on excessive force claiRivas 365 F.3dat 199
(holding that “it was for the jury to decide if the ensuitekedown and force applied by the
officers was objectively reasonafjig.
b. llegal Search

To determine whether the Officers are entitled to qualified immuontyhe plaintiff's
illegal search claimthe court first asks whether a reasonable jury could find that the Officers
violated he Fourth Amendment rightsy entering her home without a warramhtere,the parties

do not dspute that the Officers enterduktplaintiff's home without a warraht. However, the

may be correct in its conclusion of law, theasonable officers dealing with an undisputedly assaultive inmat coul
disagree as to whether force of the type used against Giles was excessiadegathonclusion in this case rests on
a factual presumption that is inappropriate on summary judgten

12 The defendants may-raise their qualified immunity defense at tri@eeGeistv. Ammary 40 F. Supp. 3d 467,
483 (E.D. Pa. 2014) Qualified immunity, however, may be raised again as a defense after thiedlissues of fact
are resolved."djtations omitted)).

13 The defendants ask the court to grant summary judgment as to OfficeoMadid Officer Glenny because they
allegedly did not enter the plaintiff's home. Defs.’ Br. at 7 n.3. plamtiff does not address this argument. In
actions brought under section 1983,

[a] defendant . . . must have personal involvement in the alleged syrbability cannot be
predicated solely on the operationre§pondeat superioParratt v. Taylor 451 U.S. 527, 537 n.
3,101 S.Ct. 1908, 1913 n. 3, 68 L.Ed.2d 420 (198ajnpton v. Holmesburg Prison Official46
F.2d 1077, 1082 (3d Cir. 1976). Personal involvement can be shown through alkegagiersonal
direction or of actual knowledge and acquiescence. Allegations of participatatual kowledge
and acquiescence, however, must be made with appropriate particularity.

Rode v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988).
17



parties dispute whether such entiplated the Fourth Amendment because the Officers had
exigent circumstances which privileged their ent®Bge generallfpefs.’ Br.at 7-10; Pl.’s Mem.

at 8-11. Thedefendants primarily argue that either the “hot pursuit” and/or exigent cCitamoes
exceptions privileged their entry because (1) the Officers were actiwvebuingBrandon,a
“fleeing felon” (2) Brandon recently committed a “crime of violericand (3 witnesses “told the
Officers his name, where he lived[,] and that he was seen running towards the b#uk of [
p]laintiff's home in the alley.” Defs.’ Br. at40* In response, the plaintiff argues théicers

do not satisfy théhot pursuit’exceptiorbecause the Officers were not actively chasing Brandon
Pl’s Mem. at 10.

I. Whether the Officers Violated the Plaintiff’'s Fourth Amendment Rijhisn They
Entered the Residence

The Fourth Amendment provides:

Theright of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated\\enuambs

shall issue, but upon probable cause, supportedddth or affirmation, and
particularly describing the place to be sead;hend the persons or things to be
seized.

As to Officer Madison, it is disputed whether he crossed the theshthe plaintiff's home while he was
standiny at the doorway.SeeKlein Dep. at 9392 (describing Officer Madison as coming “into my doorway, pulls
me out of the doorway”). Therefore, the court declines to grant summagmasht as to Officer Madison for lack
of personal involvement. As to Offic Glenny, he testified that he did not enter the home after assistingrOffic
Madison with placing the plaintiff in the police cageeGlenny Dep. at 92 (“Q. Did you enter the house without a
search warrant? A. No. Q. You were at the back door? A. bividre-- back of the house and the yard.”). However,
Officer Glenny testified that he was aware that a search of the plaihtiff'e was ongoing, and he participated in
the investigation by going to the back door and standing in the backghamat. 2-95. The backyard of one’s home
is generally considered to be “curtilagde’state of Smith. Marasco 430 F.3d 140, 156 (3d Cir. 2005). “A person’s
curtilage is the area immediately adjacent to his home in which he has a legitipeste@gan of privacy.”ld. at156
n.14 (citingUnited States v. Dund80 U.S. 294, 300 (1987)). Because Officer Gleamhyits to entering part of the
plaintiff’s property without a warrant, the court denies summadginent based on lack of personal involvement.

14 At oral argument, the defendants also argued that the plaintiff's AB&eding should preclude her frossarting
an unlawful search claim under the Fourth Amendment bedéesie v. Humphrey512 U.S. 477 (1994) bars the
claim. The plaintiff addressed this argument in herreply brief. Pl.’'s SuReply at 4. The court finds thatleck
does not bar thelgintiff's Fourth Amendment claims (excessive force and unlawfulcbgaiSee, e.g.Sanders v.
Downs 420 F. App’x 175, 179 (3d Cir. 2011) (rejecting assertion etk bars plaintiff's unlawful search claim
becauseMeckdoes not typically bar actiorigsr Fourth Amendment violations”).
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U.S. Const. amend. IV. Whersaarch occurs without a warraihis “presumptively unreasonable
under the Fourth AmendmentSee Parkhurst v. Trap@7 F.3d 707, 711 (3d Cir. 1996) (citations
omitted). While a lawful search always requires probable cause, “certain circumstances can excus
the warrant requirement.fd. “One wellrecognized exception applies when the exigencies of the
situation make the needs of law enforcement so compelling that faantlass search is
objectively reasonable under the Fourth Amendmeferitucky v. King563 U.S. 452, 460 (2011)
(alteration in original) (citations and internal quotation marks omitt€adurts commonly refer to
the exception as “exigent circumstancekl’ at 455.

“Examples of exigent circumstances include, but are not limited to, hot pursuit of a
suspected felon, the possibility that evidence may be removed or destroyed,gerdaltre lives
of officers or others.’United States v. Cole437 F.3d 361, 366 (3d Cir. 2006) (citasamitted).
“The common thread is imminereéthe existence of a true emergericyUnited States v.
Mallory, 765 F.3d 373, 384 (3d Cir. 201@juotingUnited States v. Simmqré61 F.3d 151, 157
(2d Cir. 2011)). The burden establish exigent circumstanée®n the government and it mot
an easyurdeno overcome.See Cole437 F.3d at 366 n.8 (“The Supreme Court has emphasized
that exceptions to the warrant requirement are few in number and carefulbatidin. and that
the police bear a heavy burden when attempting to demonstrate an urgent neeghthastify
warrantless searches’ (citations andinternal quotation marksomitted)) Lastly, law
enforcement cannot create the exigent circumstdreraselves through their own investigatory

behavior or justif[y] [a warrantless searchly its fruits? Parkhurst 77 F.3dat 711 n.4*°

%5 The court also notes that while “the Fourth Amendment does natrim@police from seeking citizens’ voluntary
assistance in discovering or investigating crimd]Jfiited States v. Butled05 F. App’x 652, 6556 (3 Cir. 2010)
(citing Florida v. Bostick501 U.S. 429, 439 (1991 Dfficer Madison was not allowed to forcibly require the plaintiff
to assist him in his investigation. Officer Madison testified he attentpteltain consent to enter the home and when
the plaintiff refused, he proceeded to ask her investigatory questiantsBxbadon.Madison Dep. at 74, #80. She
refused to answer his questions or allow him enkdy.at 74. Officer Madison stated that he “held the door to keep
her from closing- it was a screen doera storm or screen doorheld the door to keep her from closingat| could
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“In determining whether exigent circumstances exidtee, courtjmust review ‘the facts
and reasonably discoverable information available to the officers at thénggneok their actions
and in making this determination consider the totality of the circumstances flaemg” United
States v. Joned55 F. App'x 62, 65 (3d Cir. 2005) (quotiigstate of Smith318 F.3dat 518).
Courts consider six factors (referred to as tB®rman factors”) when determiningvhether
exigent circumstances existed

() the gravity of the crime that has been committed; (2) a reblsobalief that the

suspect is armed; (3) a clear showing of probable cause based upon reasonably

trustworthy information; (4) a strong belief that the suspect is in the premiyes; (5

“a likelihood that the suspect will escape if not swiftly apprehendadd; (6)

peaceable entry, affording the suspect “an opportunity to surrendethout a

struggle and thus to avoid the invasion of privacy involved in entry into the home.”
United States v. Andersot¥4 F. Appx 192, 195 (3d Cir. 201gyuotingDormanv. United States
435 F.2d 385, 392-93 (D.C. Cir. 197@¢rt denied 137 S.Ct. 130 (2016¥.

Application of theDormanfactors is fact intensive and difficult to generaltzedowever,

the contours of the “hot pursuigkceptionare clearer. fie Suprera Court has stated that “some

continue to speak with hé&rld. at 74-75 (emphasis addedyVhen pressed in his deposition, Officer Madison further
stated that he felt that she had to answer his questions, specifically fiedtésdit “[a]s | said before, there was an
active police investigation. So | felt | did have the right to obtairermdormation from her in order to effect a proper
arrest.” Id. at87. The Officers were permitted to approdbb Residence for the purposes of investigating the crime,
however, [t]he flip side of this is that citizens are free not to cooperate wikmack and talk’ investigation, and,
absent a warrant, police cannot detain them, demand entry into their, foynodiserwise compel their cooperation
unless an exception to the warrant requirement appliBsifler, 405 F. App’xat 656-57 (citing United States v.
Thomas430 F.3d 274, 2778 (6th Cir.2005)).

16“The Supreme Court has referredtormanas ‘a leading federal case defining exigent circumstancésiderson
644 F. App’x at 195 n.2 (quoting/elshv. Wisconsin466 U.S. 740, 751 (1984)). ®e courts in the Third Circuit
have applied a slightly different formulation of these factors to déiermhether exigent circumstances exiSte
e.g.,Jones 155 F. App’xat65 (“We have identified certain factors as relevant to an analysis of egigrmhstances.
Among these factors are: (1) that a grave offense has been committed; (2) shiaprct sought is reasonably believed
armed; (3) that a strong reason exists to believe that the suspect ipmntises; and (4) a likelihood that thesect
might escape if not caught quickly.” (citiigov't of V.I. v. Gereau502 F.2d 914, 928 (3d Cir. 1974progated on
other grounds by Corley v. United Stat856 U.S. 303 (200®)United States v. William$12 F.2d 735, 739 (3d Cir.
1979)(same) Because the factors are not meaningfully different and district coutts ifhird Circuit frequently
apply theDormanfactors,seeZavec v. CollinsNo. 3:16CV-00347, 2017 WL 3189284, at *6 (M.D. Pa. July 27,
2017)(citing to AndersorapplyingDormar), the court will apply th®ormanfactors.

17 See, e.gWarden, Md. Penitentiary v. HaydeB87 U.S. 294, 298 (1967) (finding exigent circumstances when
“[t]he police were informed that an armed robbery had taken place, and thagpeetdwad entered 21 Cocoa Lane
less than five minutes before they reached iijted States v. Warrerv23 F. App’x 155, 160 (3d Cir. 2018)
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element of a chase will usually be involved in a ‘potsuit’ casg]” United States VSantana

427 U.S.38, 43 n.3 (1976), ana“claim of hot pursuit is unconvincing” without dimmediate

or continuous pursuit of the petitioner from the scene of a crindéelsh 466 U.S.at 753 see

also Ramirez v. City of Camden, N.Civ. No. 13-1502 §BS/AMD), 2015 WL 1403717, at *4
(D.N.J. Mar. 26, 2015)denying summary judgmerdue to disputed issue of material fact
regardingwvhether officers actually chased suspect into his mother’s beonsise, without actual
chase, officer could not rely on “hot pursuit” excepfioBpecifically, the Court has held that there

is “no element of ‘hot pursuit’ in the arrest of one who was not in flight, was completelysded

by agents before she knew of their presence, who claims without denial that shéaasat the

time, and who made no attempt to escap®hnson v. United State333 U.S. 10, 16 n.7 (1948)

see alsdParedes v. Egg Harbor Twp. Bd. of EJuCiv. A. No. 152929 (JBS/JS), 2018 WL
3930087, at *7 (D.N.J. Aug. 16, 2018) (vacating previous grant of summary judgment in favor of
defendants on reconsideration because there was no hot pursuit and/or exigent cicegnsta
justify entry when defendant returned stolen goods to police and he did not flee into home, but
rather, denied officers entryithout warrany, United States v. Anderso@rim. A. No. 13119,

2014 WL 1281062, at *3 (E.D. Pa. Mar. 28, 2014) (finding case where restricted duty officer
merely followed suspect from scene of crime to home and watched him untii&seatrested

by on duty officers not a case of “hot pursuidijf'd, 644 F. App’x 192 (3d Cir. 2016)jnited

(affirming district court’s finding of “imminent danger” exceptioarpuant to exigent circumstance doctrine because
law enforcemenwas faced with “the chaos, bloody stabbing, compressed periodeyfaind the chesgvel gun”
when they entered homéjlilliams 612 F.2cat739 (finding exigent circumstances where “the officers had reasonable
cause to believe from the informanformation that appellant had just been involved in a very serious crimegthat h
had fired his weapon at a witness in escaping the scene and thatd@ivga® get his affairs together and go south,
from all of which the officers were more than justifiecblieving that armed flight was imminent[]'Zaveg 2017

WL 3189284, at *6 (finding no exigent circumstances where tlpeséd by defendant was minor, “no risk” of
immediate escape, forcible entry into home by polies, officer charged at defendant and tackled defendant, no
attempt at peaceable surrendéhjjted States v. Andersp@rim. A. N0.11-30-GMS, 2011 WL 4442733, at *5 (D.
Del. Sept. 23, 2011) (finding exigent circumstances when defenddahed suspect description, walked as if he was
corcealing a weapon, and fled from law enforcement officers into his metheuv'se).
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States v. Duke€rim. A. No.07-169, 2008 WL 2600296, at *6 (E.D. Pa. June 30, 2008) (“Upon
the approach of the police, Mr. Dukes attempted to evade police by running intoabe, glaus
initiating the exigent circumstance of hot pursuit.” (emphadided)) aff'd, 387 F. App’x 196 (3d
Cir. 2010) United States v. Franci€rim. A. No.9041, 1990 WL 79414, at *3 (E.D. Pa. June 8,
1990) (finding officer's chase of suspect from street into building “clearly a poosuit’
situation”).

In the presentase, a reasonable jury could find that the defendants violated the plaintiff's
Fourth Amendment rights when they entatelResidenceithout a warrant. The court addresses
eachDormanfactor in turn.

The first factor the gravity of the crimeweighs in favor of finding thaexigent
circumstances privileged the searchhe parties do not dispute that the Officers arrived at the
scene in response &violent crime, and theOfficers acknowledge that theyere investigating a
violent crimeand not a minor offense such as a traffic violatfbrseeMadison Dep. at 145 (“Q
Did you know-well, you were- you were investigating what was a violent assault. Correct? A
Correct.”). CompareDefs.” Facts at { 1@¢“The victim reported that a man nam@&dandon
physically assaulted her, removed her from the car and dragged her acros<itbte dpnher
hair.”), with Pl.’s Resp. to Defs.’ Facts at { ¢The statement of fact that Madison so testified is
conceded.”) When the nature of the crimev®lentand not a “minor offenseéit weighs in favor
of finding exigent circumstancessee Welsh466 U.Sat 750 (“When the government’s interest

is only to arrest for a minor offense, that presumption of unreasonableness i diiffiebut, and

18 Courts have concluded that law enforcement officers should not rely hottparsuit exception for minor criminal
offenses. See, e.gZave¢ 2017 WL 3189284, at *@finding that officers did not engage in hot pursuit where they
arrested plaintiff for minor offense, plaintiff did not retreat into homerhther continued to stand in doorway of
home in view of officers on sidewalk, there was no risk of flight, dfideys forcibly entered home).
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thegovernment usually should be allowed to make such arrests only with a wssteed upon
probable cause by a neutral and detached magistrate.”)

As to the second factor, ti@fficers did not have a reasonable belief that the suspect was
armed. The victindid not report that the crime occurred with a weapiBladison Dep. at 145.
TheOfficers’ only rationale that hemayhave been armed is the genersdumption that someone
who commits a crimenay have access to weapons inside their horgecifically, Gficer
Madison testified that “it was a concern” that Brandon may have “access tonseapioe homé
Id. at 146. While this general assumptidras some significanciaw enforcement officers likely
have (or could haveYhis same assumption in almaat circumstances involvingndividuals
accused of assaulCf. United States v. Butled05 F. Appx 652, 66362 (3d Cir. 2010§“[P] olice
officers will almost always hav@mereason to suspect that the targets of their drug investigations
are armed.”émphasis in original))However, unlikenstance where the victim reports that the
suspect sed a weapon in the commission of the crime, there was no suchirepp®eeVadison
Dep. at 48 gtating victimindicatedthat Brandorstruckherwith his fis); see alscAnderson 644
F. Appx at 194-95 {inding exigent circumstances when officer witnessed armed robbery of
convenience store, suspect “retained the weapon” upon leaving scene, and officer knocked on door
and suspect answeredy.a general suspicion that a suspect may be armeemn@aggh it would
be rare to find a case where the police did not have exigent circumstdmsgsfore, the court
finds that this factor does not weigh in favor of finding exigent circumstances.

Concerninghe third factor, the police had probable cause to obtain a search warrant of the
Residence and an arrest warrant for Brandon. Probable cause exists whernct4éhanta
circumstances within the arresting offieeknowledge are sufficient in themselves to warrant a

reasonable person to believe that an offense has been or is being committegéngson to be
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arrested.'Orsatti, 71 F.3dat 483 (itatiors omitted). n other words, the constitutional validity
of the arrest does not depend on whethesstispect actually committed any crithéWright v.
City of Phik., 409 F.3d 595, 602 (3d Cir. 200&)ting Johnson v. Campbel832 F.3d 199, 211
(3d Cir.2003).

Here, the Officers were responding to-&-2 call wherein a witness reported thahale
recently assaulted f'emale. SeePl.’s Mem,, Ex. 3 Notes from 91-1 CallsatECF p. 25*Um, |
heard screamingutside. A woman was being attacked by a m&he said she was taking him
home. When | cameout, um, | seen him punch her right in her fceDoc. No. 583.2° The
Officers went to the scene and several officetsrviewed the victim and two witnesses, both of
whomstatedhe suspect ran in the direction of the plaintiff's hoefs.’ Facts at § 12-13; Pl.s
Resp. to Defs.Facts atff 12-13. The victim and witnesses also revealbd tdentity of the
suspect, Brandomnd where he livetb several ffi cers. Defs’ Factsat  10; Pl.’'s Resp. to Defs.’
Facts at  10These facts gave the Officers probable cause to believBrdraon comnitedan
offense Orsatti, 71 F.3d at 483eeJohnson v. 6 Unidentified City of Wilmington Police Officers
Civ. A. No. 08-479JdJF, 2010 WL 1644258, abtD. Del. Apr. 21, 2010ffinding probable cause
when police sawbloody trail from sidewalk to th@ouse[,]”knew victim was previously inside
house, and&new shooting occurred in area). Thus, this factor weighs in favor of finding exigent
circumstances.

As to the fourth factor, th@fficers also had aeasonabléelief thatBrandonwas at the
Residencdecause of the information reported by the victim and withesem if the withesses

did not tell the Officers that Brandon ran into the hoiinis,reasonable to assume that it was his

19 The plaintiff's exhibits are attached in a single document. The court reféne ECF page number for ease of
reference.
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likely destination given the proximity of tiResidence to thiecident. Therefore, this factor also
weighs in favor of finding exigent circumstances.

The fifth factor does not weigh in favor @fistifying the Officers’ entry into the
Residencg® While Brandon fled the scene of the crime, there was no active icegeen him
and the police SeeMinnesotav. Olson 495 U.S. 91, 1001990) (finding no exigent circumstances
when individual wasnerelydriver of getaway car, it was 3:00 p.m. on Sunday, and it was “evident
that the suspect was going nowheaad thatif he came out of the house he would have been
promptly apprehendéd The Officers alsodid not report hearing sounds of fligiwhen they
spoke with the plaintiff at her doorwayCf. Jones 155 F. App’xat 65-66 (finding exigent
circumstances present where suspected murder®v he was wanted for murdesuspect
previously evaded arregifficers susgctedsuspect may violently resist arrest, officers received
credible tipabout suspect'whereabouts, andfficers heard sounds of flighipon their arrial).
Therefore, the court finds this factor weighs against finding exigent citanoes.

The sixth factoralso does not weigh in favor of finding exigent circumstancd$e
Officers’ entry into the homavas not peaceable. While thdfiCers did attempt to gain the
plaintiff's consent to enter, when she refused to let them inSiffeer Madison admits that he
refused to allow her to close the door. Specifically, Officer Madison stated diemsition that
he “held the door to kedper from closing- it was a screen doef a stormdooror screen door.
| held the door to keep her from closing it so | could continue to speak withMadison Dep.
at 74-75. Notably, in Officer Madison’s “arrest narrative” he states that he “grabbedctitbens

door before it could be fully closed” which in turn caused his hand to get stucksanggle to

20 The court notes that this factor is fairly duplicitous with theegeh‘hot pursuit” doctrine. Therefore, the court
addresses whether there was any element of a “chase” separately frautthis f
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ensue with the plaintiff.Pl.’s Mem., Ex. 4(“Allentown Police Dep’t Offense Reps.&t ECF p.
36, Doc. No. 58-3!

The defendants seek toyan Grayer v.Townshipof Edison 198 F. App’x 203, 208 (3d
Cir. 2006), for support of their argument that the Officergry was peaceablé&eeDefs.’ Br. at
26-28. Defendants’ arguments basedGrayer fail because, unlike the plaintiff in Grayer who
gave “some manner of consent” to the police officers, there was no modicum of consetgdorovi
by the plaintiff. Grayer, 198 F. Appx at208. A physical struggle between an elderly woman and
two police officers at 3:00 a.nis not peaceable entryCf. Mallory, 765 F.3dat 387 (rejecting
argument that family ashostile to search of home when they “briefly protest[ed] the warrantless
entry of their home in the middle of the night” (citibgited States Katoa 379 F.3d 1203, 1205
(10th Cir. 2004)). After considering th&ormanfactors the court findghat a reasonable fact
finder could determine that the Officers lacked exigent circumstances tdatenteesidence.

Lastly, ths case does not fit within the “hot pursuit” exception. While the “hot pursuit”
exception does not require a continuous chase or “an extended hue and cry in and about (the)
public streets][]” typically “some type of chase” is requir&hntana427 U.Sat 42—-43(internal
guotation marks omitted). Unlike situations where the suspect runs away upon sdemmgeahi
officers even if the police lose sight of the suspect, or the chase is short, here, the @D&ietys
knewhe ran in the direction of tHeesidence? It is uncontested that the Officers never saw or

chased Brandon. The lackarychase idatal to the defendants’ reliance on this exceptiSae

21 This report is dated as “reviewed” by Officer Msali on May 5, 2016. In a report dated May 2, 2016, Officer
Madison states that “Klein attempted to close the screen door, to whishableato grab it.” Allentown Police Dep't
Offense Reps. at ECF p. 39.

22\What the Officers were told at the time thgypeoached the house is contested. The plaintiff argues that they were
never informed that he ran into the house and only Officer Good’s dffglgpports that factSeeDefs.’ Facts at

13 (referencing Officer Good'’s affidavit for statement that viciated that Brandon fled into Residence); Pl.’s Resp.
to Defs.” Facts at T 13 (“It is not contested that Officer @Gbas made this statement. It is contested that this
occurred.”).
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Ramirez 2015 WL 1403717, at *4 (finding defendants not entitled to qualified immuamity
plaintiff's unlawful search claim because police did not actively cpésatiff's sonfrom street
to plaintiff's door) Cf. Jordan v. McLaughlinNo. 1:09cv-88-SIJIM-SPB, 2013 WL 1182746, at
*11 (W.D. Pa. Mar. 21, 2013jinding case sufficiently within “hot pursuit” doctrine where chase
was briefly interrupted when one officer lost “site [sic] of the suspect van ambithteat which
Plaintiff's van (matchingthe general description) was discovered a short distancg’awhaw
enforcement cannot rely on the hot pursuit exception to justify their warranttegseo a home
based solely on the fact that a suspect commits a créais house and the officers conduct a
successful investigation thereby leading themméosuspect’s likely locationThereforethe court
finds that this exception does just justify the defendants’ search Begidence

il. Whether the Officers are Entitled to Qualified Immunity on the Unlawful Search Claim

As stated above, the courhds that a reasonable fact finder could conclude that the
Officers’ violated the plaintiff's Fourth Amendment rights by entering bendwithout a warrant
therefore, the court must determine whether the Officers are entitled to quatifreunity.
Because the court has already determinedaha&iasonable jury could find the Officers violated
her Fourth Amendment rights, the court moves onto the second question of whether the right a
issue is clearly established.
The right to be free of warrantlessarches of one’s residence unless exigent circumstances

apply is clearly established‘a search or seizure carried out on a suspgeemises without a
warrant is per se unreasonable, unless the police can show that it falls within ocerefiiby
defined set of exceptions based on the presentexajent circumstances.”Coolidge v.New
Hampshire 403 U.S. 443, 4745 (1971)footnote and citations omitted). The defendants do not

appear to dispute this contentioBeeDefs.’ Br. at 28 (“It is wellestablished that a warrantless
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entry may be justified by exigent circumstances, such as hot pursuitfleéiag felon.”).
Therefore, the court finds that such a right is clearly established.

The defendants also argue the Officers are entitled to qualified immunaydsetthe
situation, as perceived by the Defendants at the time was not so clear that a reasticerble o
would conclude that exigent circumstances did not exist to enter the Plaintiffsstbaearch for
her son.” Id.?® “If the wrongfulness of the officer's conduct would have been clear, [the court]
must then determine whether he made a reasonable mis@éesivell v. Borough of Homestead
381 F.3d 235, 243 (3d Cir. 2004The defendants make two arguments as to why the Officers
were reasonably mistaken: (1) the defendamtg on Grayer as the basis for the Officers
reasonable beligheir entry was privilegea@and (2) they made a reasonable mistake of law in
applying the “hot pursuit” eception Defs.” Br. at 2#28. The court addresses each in turn.

As to their first argumenGrayerdoes not stand for the proposition cited by the defendants.
In Grayer, police officers spotted Thomas Raifof&é&iford”) out in public. 198 F. App’x at 205.
The police had a warrant fBaiford’sarrest.ld. Once Raiford saw the police, he ran and entered
an apartmentld. The police “lost sight of him” when he ran into the building but had “reason to
believe Raiford thereafter entered the neapgartanent of Raiford’s aunt[, the appellant, Grayer]

Id. at 205-06. The police approachésrayefs apartment and sought her consent to eaer
searchor Raiford. Id. at 206. Grayergave one of the officer§ergeanAnderko, her consent to

enter. Id. Next, Grayercalled out for Raifordld. WhenRaifordresponded, the officers ordered

23The court notes there are several disputed facts related to the searchicakedrehrlier in this opinion, the parties
dispute whether anyone told the Officers that Brandon went into thédRes. Additionally, the Officers provided
conflicting testimony about whether witnesses told them Brandon tathim Resideree CompareMadison Dep. at
51 (testifying that witness at scene told him that Brandon “ran in tfeattidin” and “pointed to a houselyjth Defs.’
Facts, Ex. D, Aff. of Officer Michael Good (“Good Aff.”) at f(5The victim, who was outside in her cagvised
that a male assaulted her and ran into 830 N. 9th Striektintiff's home.”), Doc. No. 58l. These facts are not
material to the court’s analysis because, even under the Officer's descriptien facts, it was not a reasonable
mistake of lawor fact to believe they had exigent circumstances to enter the house.
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him to surrenderld. He surrendered aride police arrestedim. Id. After Raiford’sarrest one
of the dficers, DetectiveWheeler tried to enter the kitchen of the apartment &yerput her
body betweemim and the door and “told him not to open itd. The officer then testified that
Grayerpushechim, so he detained and arrested Hel.

The Third Circuitfoundthat a “reasonablpolice officer could believe that the pursuit of
Raiford into Grayer's home, even in the absence of the owner’s consent, was conaljfuti
becausé[p]olice officers had been chasing Raiford, for whom they had an arrest wdasint
sight of him, had reason to believe he was in Grayer’s apartment, and, apparentiyn $eom
the rear of the building at or around the time Anderko and Wheetered the building.1d. at
207. In determining that th8ergeant Anderkmade a reasonable mistake of llaventering the
apartment, lte court also relied upon the fact tlaaayer providedsome element of consent to
enter. Id. at 208. The court held that$ergeant Anderkwasmistaken about his ability to enter
the apartment lawfully‘that mistake—in light of the exigency and at least a measure of corsent
was reasonable.id.

Here,each of thekeyfacts inGrayeris distinguishable. First, the Officers newrased
Brandon, even briefly, into the home. It is undisputed that Braflddnthe scendefore the
Officersarrived. Secondthe plaintiff never consented, under any fair reading of the facts, to the
Officers eneringthe ResidenceSeeDefs.’ Facts at 21 (“The Plaintiff advised that they could
not come in without a warrant.”)Therefore Grayeris inapplicableto whether the Officers made
a reasonable mistake of law

The defendants also offer no basis for why the Officers needetriediatelyenter the
Residence The “common thread” between all exigent circumstances exceptions wathent

requirement “is imminenee‘the existence of a true emergency.Mallory, 765 F.3d at 384
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(quotingUnited States v. Simmqré61l F.3d 151, 157 (2d Cir. 20)1)Here, the Officerbave
failed to put forth any rationale why they could not wait to obtasearchwarrant and, drawing
all reasonable inferencesfavor of the plaintiff, the record does not support an argumenttikat
Officers imminently needed entry into the horife.The Officers arrived at the house and the
plaintiff answeredthe knock at her doorThe plaintiff did not appear to be in distress, and the
victim wassafelyin the presence of thmolice. Additionally, there were at lea&tur police officers
at the scenerhe defendantdailed to providea reason Wy some of theofficers could not watch
the Residencé& ensure Brandon did not attempt to esoapiée one of the officerobtained a
search warrant“Inconvenience to the officers and some slight delay necessary to prepaie paper
and present the evidente a magistrate” are “never very convincing reasons, and in these
circumstances, certainly not enough to bypass the constitutional required@mson333 U.S.
at15. Therefore, the court finds it was not a reasonable mistake of law for therStihidelieve
they had exigent circumstances to entelRbsidence without a warrant.

As to their second argument, that the Officers believed they were in “hot putisigit
argument also fails. The defendants arta¢ becausBrandon“assaulted a wonmato the point
of being unconscious and then fled the scene” and that “[w]itnesses identified wias,hehsre
he lived, and where he had fled laiRtiff's home[,]” the Officers were justified in believing they

were in “hot pursuit” and could enter the home. Defs.’ Br. at 28. This is not a reason&dke mis

24 Officer Hendricks testified to this point in his deposition:
Q. “[i]f you initially wanted to deescalate things, why didn't you simply secure the residence
before, you know, the the-- the door, you know, caught Madison’s hand, if it did, or before there
was contact with his face. Why didn’t you say to Mrs. Klein, [a]lhtigzou know, we’ll go get a
warrant as you've demanded?”
A. Why didn’t | do that initially?
Q. Yeah.
A. We tried to talk to her about the fact that we just had someone run in and teel W&an we
wanted to- we wanted to be allowed to look for him

Hendricks Dep. at 989 (emphasis added).

30



of law because every hot pursuit case involves “ssoneof a chase.” Santana427 U.Sat42—-

43. Here, itis undisputed the Officers never chased Brandon. The Officers only knewlalii
location and that he was a suspect in a crime. Defs.’ Br. at 28 (“Defendants respohedéubioe
believing that the Plaintiff's son was hiding there.”). Officers are notnddawith the right to
make warrantlessearches simply because their investigations yield quick results. Thisles a
that all but the “plainly incompetent” know.Malley v. Briggs 475 U.S. 335, 341 (1986).
Therefore, becausgdjny other rule would undermine ‘the right of the people tedmire in their
persons, houses, papers and effeats] wouldobliterate one of the most fundamental distinctions
between our form of government, where officers are under the law, and theegtaleewhere they
are the lajy]” Johnson 333 U.Sat 17 (internalfootnoteomitted) the court (1) deniessummary
judgmentregardingthe plaintiff's section 1983 illegal search claim because a reasonable fact
finder could determine that there was a violation of the plaintiff’'s Fourth Amendigbig and

(2) finds that the Officers are not entitled to qualified immuoitythis claim.

2. Remaining Section 1983 Claims: Failure to Intervene, Civil Conspiracy, D&l of
Medical Care, and Fourth Amendment Due Process

The plaintiff brings four additional claims undsgction 1983 against the Officenstheir
individual capacitiesfailure to intervene, civil conspiracy, denial of medical care, and a violation
of her Fourteenth Amendmentiglprocess rights. The court addresses each in turn.

a. Failure to Intervene

The plaintiff argues that th@fficers failed to intervendo prevent the violation of her
constitutional rights against excessive force and unlawful seaompl. atf[ 119-129. The
defendants argue they are entitled to summary judgment because élwHsemno predicate
constitutional violationand (2) even if there was a violation, the officers had no “reasonable

opportunity to intervene.” Defs.” Br. at 11-12. The plaintiff argues that therdigputed issues
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of material fact with respect to the@derlying violations and whether the respective defendants
had an opportunity to intervene. Pl.’s Mem. at 11-12.

To be directly liable under a failure to intervene theory, (1) the plaintifft hase
“demonstrate[d] that her underlying constitutional rights were violate8fEms v. Officer Eric
Selhorst 449 F. App’x 198, 204 (3d Cir. 2011) (citiktarper v. Albert 400 F.3d 1052, 1064 Y
Cir. 2005)) (2) the officer had a duty to interverand (3) the officer must have had a “realistic
and reasonaé opportunity to intervene.”Smithv. Mensinger 293 F.3d641, 650-51(3d Cir.
2002) (citation omitted). In the context of excessive force casepptice officer has a duty to
take reasonable steps to protect a victim from another officer's use ofiegdesse, even if the
excessive force is employed by a supé€tidd. at650. Courts should deny summary judgment if
the parties dispute whether the officer had a reasonable opportunity to inteBeerne. at 650
(“Moreover, it is undisputed #t all of the named officers were in the vicinity at some point when
Smith alleges he was beaten. The extent of each officer’'s participation is thusiafalasal
dispute to be resolved by the fact finderHpyward v. Salem City Bd. of EduCiv. A. No. 14
5200 (JBS/AMD), 2016 WL 4744132, at *5 (D.N.J. Sept. 12, 2Q18)reasonable view of the
facts may demonstrate that Officer Sieber, who was one of four persons ifi afSogaroom,
was aware of the physical search, despite his contrary assé)ti

Here, the plaintiff alleges that th@fficers failed to intervene with respect to two
constitutional violations: excessive force ahe illegal search of heResidence First, for the
reasons stated above, a reasonable jury could find the Officers vithatgdaintiff's Fourth
Amendment rights when they entered Rasidenceand usedexcessive forcén arresting her

Secondthe court must dengummary judgmenbn herfailure to intervene claim as to all the
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Officers because eadf themwas neatboth events and it is a disputed issue of material fact
whether eacbfficer had a reasonable opportunity to intervene.

Officer Glennyobserved Officers Madison and Hendriglkestrain the plaintiffhelped
Officer Madison handcuff the plaintjfaind assisted in takirger to Madison’s squad caGlenny
Dep. at62-63. A reasonable jury could find that because Officer Glenny was closghetwmu
assist in her restraint, that beuld have intervened prevent the excessive foro®fficer Glenny
also went to the backyaaf the Residence whileertainother officers went inside. Glenny Dep.
at 92. If Officer Glennyhad time tcstand guard ithe plaintiff'sbackyarda reasonale jury could
find that he had a reasonable opportunity to preverdltbgedly illegalsearch.

Officer Good, whahe partiesunfortunatelydid notdepose, submitted an affidavit which
indicates that heearthe event and attests to personal knowledge as to what occurred on the porch
and duringthe plaintiff's arrest Seegenerally Good Aff. at 1 4-13. The supplement to the
“incident narrative” prepared by Officer Good also states that he went entmthe with Officer
Hendricks. Allentown PoliceDep’t Offense Repat ECF p. 35.The reasonable inferences drawn
from the recordi.e., that he was in the areearthe arrest and search, aefficient to deny
summary judgment as to the plaintiff’s failure to intervene daagainst Officer Good.

Officer Hendricks actively participated in restraining the plaintiff amadild have

intervened inOfficer Madison’suse of force?® Officer Hendricksalso went into the home

25 Concerning the plaintiff's failure to intervene to previe unlawful search claim, the defendants arguetkigat
court should gransummary judgment because Officers Madison and Glenny had no rfeddesopportunity” to
intervenebecauséheywere placing the plaintiff into Officer Madison’s vehidaring thesearch Defs.’ Br. at 12

13. The record is unclear as to what occurred after the plasrdaiffest and whether thiarestingOfficers could have
intervened to prevent the search of the horRer example, e plaintiff remained on the scene long enotayh
Brandon to be brought out of the house and placed under, and§ifficer Madison had time teearch for the keys

to Brandon’s caprior to transporting the plaintiff to the police statiodadison Depat 133 134 Because it does
not appear so implausible titae officers near the allegedly illegal seacould have prevented the search once the
plaintiff was detained, summary judgment is denied.
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Hendricks Dep. at 96 (describing himself as unlocking lubek to allow otheofficers inside
home. Therefore, a reasonable jury could find that he had an opportunity to intervene.

Officer Madison was the primary actor in the arre&s. a result, a reasonable jury could
find he had a reasonable opportunity to prevent the argssive force applied by Officers Glenny
and Hendricks While Officer Madison did not enter the home, it appélaashe was on the scene
for some time after #h other officers restrained thpaintiff. As already statedthe plaintiff
remained on the scene long enough for Brandon to be brought out of the house and placed under
arrest andOfficer Madison had time to search for the keys to Brandon’proarr to transporting
the plaintiff to the police stationMadison Depat 133-34. At bottom,the reord supports the
plaintiff's augment that eadfficer had the opportunity prevent the constitutional violations from
occurring Thereforethe court denies the request smmary judgment on this claim.

b. Civil Conspiracy

“To prevail on a conspiracy claim under § 1983, a plaintiff must prove that persorgs acti
under color of state law ‘reached an understanding’ to deprive him of his constitutitmsl’ri
Jutrowskj 904 F.3dat 293-94 (quotingAdickes v. S.H. Kress & Cao398 U.S. 144, 1562
(1970)). The plaintiff also must establish the “predicate” constitutional tort to succeadlam
for civil conspiracy. Glass v. City oPhila., 455 F. Supp. 2d 30359-60 (E.D. Pa. 2006)see
alsoRink v. Ne. Educ. Intermediate Unit,IA7 F. App’x 126, 141 (3d Cir. 2017) (“There can be
no civil conspiracy to commit an unlawful act under 8 1983 where the plaintiff has not proven a
deprivation of a constitutional or federal statutory right or privilegeC9nclusory allegatios of
a conspiracy are insufficient to establish a civil conspiracy under section $88%.g, Gans v.
Mundy, 762 F.2d 338, 341 (3d Cir. 198})ating that bare assertions, conclusory allegations or

suspicionf"are insufficient to survive a Rule 56 motion).

34



Thus,

the rule is clear that the plaintiff must provide some factual basis to support the

existence of the elements of a conspiracy. agreement and concerted dction.

show agreement, he must demonstraag ttie state actors named as defendants in
the[] complaint somehow reached an understanding to deny [the plaintiff] his
rights, and in the absence of direct proof, that meeting of the minds or
understanding or agreement to conspire can be infer[red] frouantstantial
evidence. Such circumstantial evidence may include that the alleged conspirator

did or said something ... to create an understanding, the approximate time when the

agreement was made, the specific parties to the agreement[,] the peri@d of th

conspiracy, or the object of the conspiracy. And in the context of an alleged
conspiracy among police officers, it may manifest as conversations between
officers about the incident, allegedly distorted stories that emerged, ameasgre

of conflicting stories and irregularities in the series of official investigatiato

the incident.

Jutrowskj 904 F.3cdat 295(alterations and omissions in originéhternal citationsand quotation
marksomitted)

Here, the plaintiffargues two bases for her civilrgpiracy claim: (1) an agreement to
violate her Fourth Amendment rights based on a conversation between Nfmaison and
Hendricks and (2) that the defendants fabricated evidence as part of a consmma®riamp the
constitutional violations commeét during the arrest and seardh.’s Mem. at 1314. As to her
first argument, the plaintifélid not produce anyecordevidence of a conspiracy to violate her
constitutional rights other than testifying that prior to entering her home, Offieadricls
allegedlyturned to Officer Madison and saidt'$ your call, Bud.” Klein Dep. at 92.While the
court finds this argument very weakawing all reasonable inferences in favor of the plaintiff
with respect tdhe conversatiots purposeit is sufficient to survive summary judgment. Given
the procedural posture, the court cannot hold, as a matter of lathehainversationloes not
provide evidence of a civil conspiracy because to do so requires the court tod=edied

material fa&ts,namely that the conversation never happen&ctording to the plaintiff, the two

officers came to an agreement and then conducted a warrantless search of heribptaesille
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thisconversation was an agreement to illegally enter the homelatigioofthe plaintiff’s Fourth
Amendment rightand the court cannot make a contrary factual finding on summary judgment
SeeJutrowskj 904 F.3d aR95 (tating thatan allegation of conspiracy can only be overcome at
summary judgment when the moviparties’ submissions foreclose[] the possibility of the
existence of certain facts from which ‘it would be open to a jutg infer from the circumstances
that there had been a meeting of the nfifidgomissions in original)citation andinternal
guoiation marks omitted)).

The plaintiffs secondargument, while wedk supported by the recordlso survives
summary judgmentThe plaintiffalleges that th©fficers conspired to cover up the constitutional
violations in this case by fabricating evidennamely submitting false police reportSeePl.’s
Mem. at 14 (“In addition, there is evidence that the officers conspired to cover uactiais by
submitting false police reports that significantly downplayed the amount eftfuey used against
Klein.”). The plaintiff also points to an allegedly false affidavit submitted by Offieerdricks?®
Pl.’s SurReplyBr. in Resp. to Defs.” Mot. for Summ. J. at 5, Doc. No. 68.

Drawing all reasonable inferences in favor of the plaintiff, the incidepartssupport an
argument that the Officers conspired to downplay the incident. For exampley Glificdricks
describes the Officers as asking “politely” to enter the home angldhiff as becoming “very
short and increasingly angry.Allentown Police Dep’t Offense Repat ECF p. 40. Officer
Hendricks also states that[IKein escalated without reason even more when she suddenly grabbed
the metal storm door and closed it on [Officer Madison’s] hafal.’Additionally, dl the Officers
tell the same story, that the plaintiff punched Officer Madison. The plaintiff dispudeshe

punched Officer Madison and the purformed the basis for her arresthe court finds, viewing

26 Unless the plaintiff refers to Officer Hendrick’s incident rg@s his “affidavit,” the affidavit does not appear to be
in the record.
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all reasonable inferens@n favor of the plaintiff, that a reasonable jury could fihdtthe Officers
conspired tanakethe plaintiff appear worse in the reports to justify her arrest agidsbarch
Therefore, while bare dlegations that policeeports differ from theplaintiff's version of events
areinsufficient to establish a civil conspiracy undection 1983 to violate her rights by submitting
“false” police reportsJutrowskj 904 F.3d a288-89, lhe court will deny summary judgment on
this claim because[i] nferring mental state from circumstantial evidence is among the chief tasks
of factfinders’ United States v. Wrigh665 F.3d 560, 569 (3d Cir. 2012).

C. Denial of Medical Care

The plaintiff argues that tHefficersviolated her Fourteenth Amendment rights by denying
her access to medical cattaring her pretrial detentipmamely byhurting her shoulder while
handcuffing her, handcuffing her too tightly, and failing to provide her medgatintent upon
request at the police dapment holding celf’ Pl.'s Mem. atl4—16. “Failure to provide medical
care to a person in custody can rise to the level of a constitutional violation under 8 1983 only
that failure rises to the level of deliberate indifference to that persarios medical needs.”
Groman 47 F.3dat 636-37. If the individual is not a convicted prisoner, but merely in police
custody {.e., a pretrial detainee), the right arises under the Fourteenth Amendmeatlingthe
Eighth Amendment SeeNatale v. Camden . Corr. Facility, 318 F.3d 575, 5882 (3d Cir.
2003) (stating that claimsiboutdenial of medical care brought by pretrial detainees arise under

Fourteenth Amendment).However, “the Fourteenth Amendment affords pretrial detainees

27 The court notes that the Officers can be sued for deliberate indifference to meeidalfor their own behavior.
Seg e.g, Williams v. City of ScrantqrCiv. A. No. 3:10CV-388, 2013 WL 1339027, at *6 (M.D. Pa. Apr. 1, 2013),
aff'd, 566 F. Appx 129 (3d Cir. 2014)Sullivan v. Warminster TwjpZ65 F. Supp. 2d 687, 702 (E.D. Pa. 2011) (“While
the overwhelming majority of denial of medical treatment claims occheipitison cotext, liability under § 1983 is
not constrained solely to prisons that fail to provide inmates withregtjmedical treatment.”payton v. Sapp668

F. Supp. 385, 388 (D. Del. 1987) (“The failure of police officers to provide ademeatical care to arisoner rises
to the level of unconstitutional conduct when there is a ‘deliberatidretice to serious medical needs.” (quoting
Estelle v. Gamble429 U.S. 97 (1976)).
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protections at leastsagreat as the Eighth Amendment protections available to a convicted
prisoner[.]” Id. at 581 (citation and internal quotation madksitted). Because the rights are, at
a minimum, the same under the Fourteenth and Eightendments“decisionsinterpreting the
Eighth Amendment serve as ‘useful analogigésfor cases arising under the Fourteenth
Amendment. Boring v. Kozakiewigz833 F.2d 468, 472 (3d Cir. 198 fupting Hampton v.
Holmesburg Prison Official]$46 F.2d 1077, 1080 (3d Cir. 19).6ee alsMattern v. City of Sea
Isle, 131 F. Supp. 3d 305, 314 (D.N.J. 20xBy¥{ewingFourteenth Amendmefyre-incarceration
detention and interrogation” denial of medical care claimder the standard used to evaluate
similar claims brought undergtEighth Amendment™aff'd, 657 F. App’x 134 (3d Cir. 2016).

In the context of the Eighth Amendmenplaintiff must

[flirst,. . .set forth evidence of an objectively serious medical n8ed.Monmouth

County Corr. Inst Inmates v. Lanzard834 F.21 326, 34647 (3d Cir.1987). A

medical need qualifies as “serious” for purposes of this analysis if, for exdihple

is one that has been diagnosed by a physician as requiring treatment or i®8e obvi

that a lay person would easily recognize the retefor a doctars attention.”

Id. . . .Second, a prison official is deliberately indifferent if he or she knows of and

disregards an excessive risk to inmate health or safeé¢e Farmer v. Brennan

511 U.S. 825, 837, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994)eover, whether

or not a defendarg conduct amounts to “deliberate indifference has been described

as a classic issue for the fact findeSee Armstrong v. Squadrjtb52 F.3d 564,

577 (7thCir. 1998) (cited byA.M. ex. rel. J.M.K. v. Luzerne County Juvenile Det.

Ctr., 372 F.3d 572, 588 (3d Cir. 2004)).
Young v. Kazmersk266 F. App’x 191, 193 (3d Cir. 2008)er curiam)

With respect to an arrestee, “a police offi¢arust]. .. providemedical care to an
individual who was injured during the course of an arrest when the need ‘is so obvious that a

reasonably trained officer would recognize the necessity for attenti@orhstad ex relEstate

of Bornstad v. Honey Brook TwmNo. C.A.03-CV-3822, 2005 WL 2212359, at *19 (E.D. Pa.
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Sept. 9, 2005)aff'd sub nom211 F. App’x 118 (3d Cir. 2007F Further,[i]t is well -settled that
claims of negligence or medical malpractice, without some more culpable statedpfdminot
constitute ‘deberate indifference.” Rouse v. Plantier182 F.3d 192, 197 (3d Cir. 1999).
“Deliberate indifference, therefore, requires obduracy and wantonness, whibbdralikened to
conduct that includes recklessness or a conscious disregard of a seriouklrigk197 (internal
citations and quotation marks omitted). Examples of “deliberate indifferencdie prisoner
context include: “where the prison official (1) knows of a prisoner’s need for merba#inent
but intentionally refuses to provide i€)(delays necessary medical treatment based on-a non
medical reason; or (3) prevents a prisoner from receiving needed or recomnmeadied!
treatment.” Id. at 198.

As to the first prongwhetherthe plaintiff suffes from a serious medical condition, courts
have foundcertainobviousconditions, such as gunshot wountiserious medical conditioris.
See, e.g.Sullivan 2010 WL 2164520, at *4 (finding plaintiff who alleged police shot him and
allowed him to die on floor stated claim for deliberate ifedénce to serious medical condition).
Whereas otheronditionssuch asweight loss, eczema of the feet, seborrhea of the scalp, ahlete
foot, constipation, and swollen knuckles” are not sufficiently obvious to a lay persatigfy the
first prong wthout a medical diagnosig.sakonas v. CicchB08 F. Appx 628, 632 (3d Cir. 2009)
Further, the mere fact that the plaintiff suffered injuries from an offieesésof typical detention
tools which may cause paie.g, pepper spray and handcuffs, so®t automatically convert any
injuries to “serious medical conditionsSee, e.gMcCamey v. CraigCiv. A. No.15-1108, 2016

WL 5816821, at *5 (W.D. Pa. Oct. 5, 2016) (finding no deliberate indifference to medical needs

28 The court notes thatosthoc diagnosis cannot be used to prove that the medical condition is “serious” because
the diagnosis must occubéforethe defendant’s alleged deliberate indifferenceflttern, 657 F. App’x at 139
(quotingBurgess v. Fischef735 F.3d 462, 477 (6th Cir. 2013) (emphasis in original)).
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postpepper spray because “[iff expected that there would be pain and discomfort after being
exposed to peppeapray. Moreover, simply alleging ‘excruciating pain’ is insufficierdipeal
dismissedNo. 164045, 2017 WL5564562(3d Cir. June 12, 2017ielder v. Fornellj Civ. A.

No. 09881, 2011 WL 4527322, at *8 (W.D. Pa. Sept. 6, 2011) (“First, the use of restraints,
inevitably causes some amount of discomfort or irritation and hence, theivesef & causes a
rash does not deprive the detainee of‘thaimal civilized masure of lifés necessitiésas is
required to establish the objective prong of a deliberate indifference.’claitations omitted)
report and recommendation adopie2D11 WL 4527374 (W.D. Pa. Sept. 28, 20Mgade v.
Colaner, Civ. A. No. 06cv-3715(FLW), 2009 WL 776985, atl1-12 (D.N.J. Mar. 20, 2009)
(holdingdelay in providing medical care not deliberate indifferembenofficerspeppersprayed
plaintiff causing him to bén pain, butplaintiff did not suffer fromsevere complicationdue to
spraying; Dayton v. Sap668 F. Supp. 385, 389 (D. Del. 1987) (explaining dffater's conduct

in believingplaintiff did notrequire medical care after being sprayed with ntacgd constitute
“negligentresponse from a trained police office . [hJowever, the standard is not negligence but
‘deliberate indifference’.

Here, the court is unable to determine whether the plaintiff's protests dumng th
handcuffing incident sufficiently notified the Officets the severity of her medical condit®n
because the material facts surrounding the incident are dispWthde it is undisputedhatthe
plaintiff complained of shoulder pain to Offiesevladison and Hendricksandthatthey did not

provide her withmedical carg® the extentto whichthe plaintiff informed the Officers of her

2% Both Officers Hendricks and Madison testified during their deposittbat the plaintiff stated that her shoulder
hurt; however, none of the Officers sought to provide the plaintiff mitdical care.SeeMadison Dep. at 1386
(“But she was- she did state- that'swhen she said her shoulder hurt. So | let her brace herself off my armheBut s
said she didn't want any help, that she would do it herself. And leds@t helping her get out of the vehicle.”);
Hendricks Depat 82 (“Q Do you remember her her saying that her her shoulder was hurting from what the
police were doing?. . A.l remember that she said later on that we hurt her shoulahen did she say that? A. |
believe she said that in [the] cell block.”).

40



previous injury and whether a lay person would understand the severity of heamgdigputed
material facts® Thereforethesedisputed issues of material fact precludes the court from granting
summary judgient in favor of the defendants.

d. Fabrication of Evidence: Fourteenth Amendment Due Process

The defendants move for summary judgment as to the plaintiff's claim under the
Fourteenth Amendment for fabrication of evidentbe defendants argue that her “fabrication of
evidence claim” is merely a “false arrest claim” hidden by “creative pleddingfs. Br. at 19.

As a result, the defendants argdeck bars the claimbecause success on her fabrication of
evidence clairmmecessarilymplicates her underigg criminal charges. Defs.’ Br. at-222. In
response, the plaintitirgues thathe court should dengummaryjudgmentbecausehe Third
Circuit in Halsey v. Pfeiffer750 F.3d 2732014), recognized a standalone cause of action under
the FourteentiAmendment for fabrication of evidence claimBl.’s Mem. at 16.The plaintiff

also argues that the Third Circuit does not consitieck a bar to independent fabrication of
evidence claims becauddalsey held that fabrication of evidence claims are distifiom
malicious prosecution claimdd. The plaintiff argues thatlalseys rule is dispositive because it

“operates on the basis of a convictiond. at 17.

30 The Officers that were deposed (Officers Madison, Hendricks, and Glahngstified that during the arrest the
plaintiff was screaming and yelling, but that they generally didewatlr what she was “yelling” abouEeegenerally
Madison Dep. at 12&'No. She never said | hurt I'm hurting her. But | don’t recall anything about heit don't
recall.”); Hendricks Dep. at 90 (“Q. Do you recall her yelling the handewdfe hurting her? A. No.”); Glenny Dep.
at 66 (“I heard her yelling. But-} | don't recall what she said.”). The plaintiff argues that those yelte ¥or help
and for the officers to be gentle because of her shoulder injury and/oashe pain. Klein Dep. at 1423 (“Q.
What were you yelling? A. That they were hurting me.”).

31To the extent the plaintiff intends to argue at trial that the Officers are résledos the police department’s denial
of medical care while she was in the holding cell because the plaitggiedlyrequested treatment for her stomach
injury, thisclaim fails becausthe plaintiff does not state that the Officers knew of her request to taenedrofficial,
therefore, his/her conduct cannot be held to show the “state of mind” offfiber® See Innis v. Wilsqr834 F.
App’x 454, 457 (3d Cir. 2009 affirming dismissal of claims against maintenance supervisors $ephaintiff failed

to plead that they were “aware of a risk of serious injury that could occyrumpdsefully failed to take appropriate
steps”);Easterling v. PereLiv. A. No.16-4463 (JMV/MF), 2019 WL 316015, at *9 (D.N.J. Jan. 24, 2019) (granting
summary judgment in favor of defendants who had no “personal involvenealiegedly delaying treatment of
plaintiff's serious medical neefs
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In Halsey theThird Circuitheld

that if a defendant has been convicted at a trial at whiglprosecution has used
fabricated evidence, the defendant has a stdome claim under section 1983
based on the Fourteenth Amendment if there is a reasonable likelihood that, without
the use of that evidence, the defendant would not have been convicted.

Halsey 750 F.3dat 29432 “[A]n acquitted defendant can also bring such a claim if ‘there is a
reasonable likelihood that, absent that fabricated evidence, the defendant would no¢drave
criminally charged.”” Boseman v. Upper Providence Tyw30 F. App’x 65, 69 (3d Cir. 2017)
(quotingBlack 750 F.3dat 371). In creating this standalone claim, the Third Circuit cautioned:

a civil plaintiff alleging that he had been convicted in a criminal prosecution in
which the prosecutor used fabricated evidence should not be permitted to survive a
motion for summary judgment or for judgment as a matter of law unless he can
demonstrate that the record supports a conclusion that the allegedly fabricated
evidence was so significant that it could have affectedtb@me of the criminal
case.Moreover, testimony that is incorrect or simply disputed should not be treated
as fabricated merely because it turns out to have been wrdhgrefore, for
example, a witness misidentification should not be regarded dataication in

32 At the outset, the court notes that the plaintiff weigherconvicted nor acquitted; insteatie participated in ARD.
Whether an individual who was charged, but not convicted or acquitted, rcan @ standalone Fourteenth
Amendment fabrication of evidence claim is an open question imhind Circuit. However, district courts in the
Third Circuit that have previously addressed the issue have found thatietiom or acquittal is not requiredsee
Castellani v. City of Atl. CityCivil No. 135848 (JBS/AMD), 2017 WL 3112820, at *4,-10 (D.N.J. July 21, 2017)
(denying summary judgment on fabrication of evidence claim uddkseyeven though plaintiff participated in New
Jersey's “Pretrial Intervention Program&ge als®elade v. CargajNo. 3:16-CV-00415, 2019 WL 1387704, at *28
(M.D. Pa. Mar. 27, 2019) (“While the holdingsHalseyandBlack[ v. Montgomery Counfy835 F.3d 358 (3d Cir.
2016)]were limited to persons who had either been convicted or acquitted andesbaftdr filed suit alleging that
they were victims of prosecutions which were based upon fabricated evjdba reasoning in both cases strongly
suggests that the protections afforded by the substantive due prastestiqors of the Fourteenth Amendment would
apply as well at the pretrial detention phase.”).

The court agrees with the readingBlck described inCastellanj namely that “[t]here is no requirement
underBlackthat the defendant in the criminal case (plaintiff here) must have faaetd2017 WL 3112820, at *11.
Specifically, inBlackthe Third Circuitrecognized that a conviction should not be a prerequisite to a fabrication of
evidence claim because “[flabricated evidence is an affront to due process of latgtarmtters seeking to frame
citizens undermine fundamental fairness and-esponsible for ‘corruption of the trudeeking function of the trial
process.” 835 F.3d at 370quotingUnited States v. Agurd27 U.S. 97 (1979) If the plaintiff's claims are true, she
suffered the same harirg., the initiation of a criminal mrceeding based on fabricated evidence. While she ultimately
did not go to trial, she participated in AREa costly and tim&onsuming processa process initiated because she
was criminally charged. Because “[the Third Circuit’s] reasonirgélseymakesno distinction between fabricated
evidence leading to a wrongful conviction and wrongful criminal chargeland] repeatedly referred to the injury
of falsified evidence leading to wrongful initiation of prosecutidrihle court finds the plaintiff may bring this claim
even though she participated in ARD and was not convicted or acquiti@ek 835 F.3d at 370 (citation omitted).
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the absence of persuasive evidence supporting a conclusion that the proponents of
the evidence were aware that the identification was incorrect, and thus, in effect
offered the evidence in bad faitAccordingly,we expect that it will ban unusual

case in which a police officer cannot obtain a summary judgment in a ciwihacti
charging him with having fabricated evidence used in an earlier criminal case

Halsey 750 F.3dat 295 (citation and internal footnote omitted).

At the summaryudgment stage, “a civil plaintiff’'s fabricated evidence claim should not
survive summary judgment unless he can demonstrate that the fabricatecceevidas so
significant that it could have affected the outcome of the criminal caBéa¢k 835 F.3cdat 372
(quotingHalsey 750 F.3d at 2955s amende@Sept. 16, 2016). The Third Circuit has described
this hurdle as “high.” SeeBoseman 680 F. App’xat 70 n.11 (*“Maintaining a high bar for
fabricationof-evidence claims is essentiall.]”).

As to the defendants’ argumehatHeckbars thisclaim because it is actually a malicious
prosecution claim, theefendantsargument igpartially correct. As described abovietplaintiff
may bring a standalone cause of action under the Fourteenth Amendment pursieeeyo
however,Heckcan bar standalone fabrication of evidence claiffeg e.g, Ortiz v. NJ. State
Police, 747 F. App’x 73, 77 (3d Cir. 2018 onprecedential}“Ortiz’s claims that the defendants
fabricated and suppressed evidence areeidryHeck because success on those claims would
necessarily imply the invalidity of her conviction.\)ebster v. Wojtowi¢ZLiv. A. No. 13-1171
(ES), 2018 WL 4442220, at *3 (D.N.J. Sept. 17, 2018) (“Plaintiff's fabrication of evidence claim
for which the sole supporting factual allegation in the Complaint is that Defendimi§ed] drug
narcotics on [him],” is barred yeck” (alterations in originalffootnote omitted)

Heck bars section 1983 actions which implicate the validity of an underlyimgrai
conviction unless said conviction has been invalidakéetk 512 U.Sat487. When such causes

of action are brought under section 1988ckrequires courts to determine
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whether a judgment in favor of the plaintiff would necessarily imply the inwalidit

of his conviction or sentence; if it would, the complaint must be dismissed unless

the plaintiff can demonstrate that the conviction or sentence has already been

invalidated. But if the district court determines that the plaintiff's action, even if
successful, will not demonstrate the invalidity of any outstanding criminal
judgment against the plaintiff, the action should be allowed to proceed, in the
absence of some othiear to the suit.

Id. (footnotes omitted).

In practice, Heck requires a section 1983 plaintiff to have received a “favorable
termination” before bringing claims which implicate their underlying criminal woion (e.g,
false arrest, malicious prosecut)o Bronowicz v. Allegheny Cty804 F.3d 338, 34416 (3d Cir.
2015). Pennsylvania’sARD program does not constitute a “favorable terminatio@illes v.
Davis, 427 F.3d 197, 2311.2(3d Cir. 2005)holding plaintiff's “participation in thé RD program
bars his § 1983 claim[]").

In the presentase,Heckbars the plaintiff's fabcation of evidence claim becausg) (it
implicates the validity of her criminal chargesd @) she did not receive a favorable termination
in her criminal proceedingUnderthe first prong oHeck herclaim implicates the validity of her
criminal charges because it seeks to establish that she was incorrectly tlaeepedn fabricated
evidence.Ortiz, 747 F. App’x at 77. Under the second prongietk the plaintiff's claim also

fails because she participated in ARD and ARD does not congitigeorable terminatioi.

Gilles, 427 F.3d at 213 Therefore, the coudismisses without prejudice this claith.

33The court also notes that the plaintiff has not established how the fabewatedce impacted her criminal chasge
and generally fails to identify with specificity which evidence in #eprd is fabricatedSeeHalsey 750 F.3d at 295.
34When a court disposes of a claim on the bagitenk even at the summary judgment stage, it should be a dismissal
without prejidice. See Schreane v. Marf22 F. App’x 160, 166 (3d Cir. 2018) (per curian{lgims that are barred

by HeckandBalisokshould be dismissed without prejudice to the plaintiff pursuingftblieugh the proper avenue

a habeas corpus petition. Hereg istrict Court granted summary judgment to defendants on all cincitsjing
Schreane’s procedural due process and First Amendment retaliation @dlagosdingly, we will modify the District
Court’s entry of summary judgment to a dismissal of Schreane’s praetetiue process and First Amendment
retaliation claims without prejudice to a challenge to his loss of his-timedcredits through the filing of a federal
habeas corpus petition pursuant to 28 U.S.C. § 2%#ternal citation omitted)).
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3. Section 1983 Derivative Liability Claims
The plaintiff bings two Monell claims: (1) supervisory liabilitpolicymaker liability
against Chief Morris, itnis individualcapacity and (2) municipal liability against theity. See
Compl. at 43 (Count VII), 51 (VIIF®

a. Supervisory Liability

“Individual defendants who are policymakers may be liable under § 1983 if it is shown that
such defendants, ‘with deliberate indifference to the consequences, estabigmeditained a
policy, practice or custom which directly caused [the] constitutional harlN. ex el. J.M.K,

372 F.3cat 586 (quotingstoneking v. Bradford Area Sch. Djg&82 F.2d 720, 725 (3d Cir. 1989)
Individual defendants may also be held lebhder a supervisory liability theory if “he or she
participated in violating the plaintiff's rights, directed others to violate themasdhe person in
charge, had knowledge of and acquiesced in his subordinates’ violatilmhgciting Baker v.
Monroe Twp. 50 F.3d 1186, 1190-91 (3d Cir. 1995)).

The defendants ask the court to dismissdtfieial capacity claim against Chief Morris
because it is duplicative of the plaintiff's claim against @iy, Defs.” Br. at 3, however, the
plaintiff's claimis brought against Chief Morris in hisdividual capacity. Compl. at 43. Unlike
official capacity claims brought against polisyakers and supervisors, individual capacity claims
are not duplicative d¥lonellclaims against a localityA.M. ex rel. M.K., 372 F.3d at 586. Here,

theplaintiff's only allegations against Chief Morris relate to his role as ayali@ker and not his

35 The defendants address only an official capacity claim against Chief MegeBefs.’ Br. at 28 (Plaintiff names
Keith Morris in his “official” capacity as the (former) Chief of the AllentoPolice Department, former Mayor Edwin
Pawlowski in his “official capacity as the Mayor of the City of Allentowy).however, the plaintiff sued Chief Morris
exclusively in his individual capacity.SeeCompl. at 43 (“Supervisory LiabilitiPolicymaker Liability Against
Defendants Pawlowski, Morris and Does, Individually”). To therxige plaintiff raised an official capacity claim
against Chief Morris, summary judgment is granted with respect tolthiat because it is duplicative of tMonell
claim against the CitySeeBrandon v. Holt469 U.S. 464, 471 (1985) (“[A] judgment against a public servant ‘in his
official capacity’ imposes liability on the entity that he represents”).
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personal involvemertdr acquiescencia any allegedriolations SeePl.’s Mem. at 30 (“Clearly,
Chief Morris played an tegral personal role in the policies, practices and customs which Plaintiff
alleges, and the record and Dr. Peters’ expert report details, were the movengdbned the
Constitutional harms alleged here."The plaintiff may proceed on this claim because she has
sufficiently produced record evidence from which a reasonable fact finder coulchideténat

the police department’s policies caused her constitutional violadimhshat Chief Morris was a
policymaker Pl.’s Mem, Ex. 6, Defendants, Officestephen Madison, Officer Christopher
Hendricks, Officer Michael Good, Officer Jacoby Glenny, Former Mayor id®awlowski,
Former Chief Keith Morris, and the City of Allentown’s Resps. and Objs. to Pl.’s $étsof
Interrogs. at ECF p. 7@[T]he Chief of Police hasiltimateresponsibility for formulation and/or
implementation of practices, policies and procedures, discipline and asstgsfra#ficers, hiring

and firing, as well as the dag-day operation, overseeing, command and control of all segment
of the Allentown Police Department.”), Doc. No.-88see A.M. ex rel. J.M.K372 F.3dat 586
(holding district court improperly granted summary judgment for deferplaimymakers in their
individual capacies when evidence showed they helped create policies that potentially caused
plaintiff's injuries). Consequentlythe court deniesummary judgmentvith respect to the
plaintiff's section 1983 claim against Chief Morris in his individual capacity.

b. Municipal Liability

The defendants seek summary judgment on the plaintiifsell claim against th€ity
becauseshe allegedly failed to establish an underlying constitutional violation and, in the
alternative, becaughe City’s policies and practices did nonstitute deliberate indifference that
caused her harms. Defs.” Br. at-38. The plaintiff argues that she has produced sufficient

evidence to survive summary judgment onMenell claim, namely that her expert report shows
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how the City has failed tadin police officers to avoid the constitutional violations that she
suffered and that she has identified a constitutionally deficient policy. Rirs. Mt 26—28.

Local governmentscan be held liable under section 1983 “when execution of a
government’olicy or custom, whether made by its lawmakers or by those whose edicts or acts
may fairly be said to represent official policy, inflicts the injtitgat the government as an entity
is responsible for under § 1983Monell, 436 U.S.at 694. “[A] plainti ff advancing a municipal
liability claim must establish (a) ‘a violation of a federal rightvhich may not necessarily arise
from the liability of an individual employeeand (b) a municipal policy or custom that caused the
violation.” Butler v. Lamont672 F. App’x 139, 142 (3d Cir. 201§yuotingBerg v. Cty. of
Allegheny 219 F.3d 261, 2687 (3d Cir. 2000) “Policy is made when a decisionmaker
possess|ing] final authority to establish municipal policy with respect todii@enassues an
official prodamation, policy, or edict.’Estate of Roman v. City of Newa8d 4 F.3d 789, 798 (3d
Cir. 2019)(alteration in original)citation andnternalquotation marks omitted). Whereas custom
“can be proven by showing that a given course of conduct, although not specificallyeshdor
authorized by law, is so wedlettled and permanent as virtually to constitute ldgv.(citation and
internal quotation marks omitted).

Here, the plaintiffproduced an expert report in support of her claimtti&City’spolicies
are deficient SeePl.’'s Mem., Ex. 5,Expert Op. Report: John G. Peters, Jr. (“Peters RapELF
pp. 43-72,Doc. No. 583. As to the first prong dflonellliability, i.e., a violation of an underlying
constitutional or statutory right, for the reasons stated above, a reaspmgibdeuld find the
Officers violated the plaintiff's constitutional rightsxcessive forcand illegal seargh As to the
second prog, whether municipal policies and/or practicagsed these violations, the plaintiff has

produced evidence of policies which she alleges are constitutichefilgient and presented
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arguments, via expert, why those policies caubedviolations she swdfed. See e.g, Halsey

750 F.3dat 309 (“In any event, here we cite the exjgreport only to support the conclusion that
there was a genuine dispute of material fact on the issue of whether the appédiees dalses
signature on the confessitimough coercion.{citation omitted); Noble v. City of Camderi12

F. Supp. 3d 208, 224 (D.N.J. 2015) (“This Court has, in the past, found expert reports presenting
similar evidence sufficient to deny summary judgmentionell claims, and will do so tay.”).3¢

The plaintiff's expert also provides opinions as to numerous deficiencies withtyfeeddstoms

and policies.See, e.gPetesRep. at 9gtatingCity had “custom, practice, and/or policy of failing

to develop and implement a surveillance eystto identify and track usa-force incidents by

their officers). As a resultthecourt denies summary judgment with respect to this claim.

D. State Law Claims

The plaintiff brings several state law clanassault and battery against Officers Madison,
Hendricks, and Glenny (Count IX); state constitutional violations against fleedf(Count X);
trespass against the Officers (Count XI); state civil conspiracy aghs®fficers (Count XII).
Compl. at60-64. As to the plaintiff's state law tort claims against certain individual Officers, the
defendantsrgue (1) the defendants did not commit such torts because their actionsikgepli
and (3 the respective Officers are entitled to immunity uridePolitical Subdivision Tort Claims
Act (“PSTCA”"). The defendants also seek summary judgment as to the plaintiff's “clarm” fo
punitive damaged’ The court first addresses the plaintiff's tort claims against the individual

defendants and then her statmstitutional claim.

36 The record also includes the City’s Search and Seizure Policy and Arrest Pexdthlicy along with the
individual officers’ training records See generallipefs.’ Facts, Ex. N, Doc. No. 584; Defs.’ Facts, Ex. O, Doc. No.
56-15; Defs.’ Facts, Ex. P, Doblo. 5616.

37 Because “punitive damages” is not a claim, but rather a remedy, the courfeilirdling on this until after trial
and the parties mayaise this argument during the charge conference based on the evidence preggaited at t
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1. State Law Torts: Assault, Battery, Civil Conspiracy, and Trespass

For each of the plaintiff's state law tort claims, the defendants assert&@iiodivision

Tort Claims Act(*PTSCA) immunity3® Analogousto qualified immunityunder federal law
Pennsylvanidaw also immunizes certain governmental employee conduct, namely

[t]he Political Subdivision Tort Claims Act grants the City governmental immunity
from liability for any damages resulting from an injury to a person opgiy
caused by any act of the City, its employee, or any other person, except as
specifically provided for under 42 Pa.C.S.A. 8 854his immunity extends to an
employee of the City who is liable for civil damages caused by acts which are
within the sope of his office or dutiesAn employee may be indemnified for the
payment of a judgment arising from a lawsuit when the employee was acting, or
reasonably believed that he was acting, within the scope of his d2i&a.C.S.A.

§ 8548(a). An employeés immunity does not extend to acts that are judicially
determined to be crimes, actual fraud, actual malice, or willful miscondBct.
Pa.C.S.A § 8550.

Renk v. City of Pittsburgl®41 A.2d 289, 292 (Pa. 1994).

Aside from the exceptions for criminal agty, fraud, “actual malice, or willful conduct[,]”
there are eight enumerated exceptions to PTSCA immunity: (1) vehicle Vig{@d)icare, custody
or control of personal property; (3) real property; (4) trees, trafficaband street lighting; (5)
utility services facilities; (6) streets; (7) sidewalks; and (8) care, custodpntrol of animals. 42
Pa.C.S. § 8542(b)(1)8).

a. Assault & Battery

The plaintiff argues that Officers Hendricks, Madison, and Glenny commiitedtate
torts of assauland battery during her arresAn assault constitute$an intentional attempt by

force to do injury to the person of another and a battery is committed whenever the violence

38 The plantiff also argues that the defendants are not entitled to PTSCA iitynetause she also seeks injunctive
relief and PTSCA immunity provides immunity from suit solely for dges. Pl.’s Mem. at 35. As described below,
the court is unable to determinée&ther the defendants are entitled to PTSCA immunity because such anagess h
on disputed issues of material fact. Therefore, the court declines tosattidsesrgument at the present time.
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menaced in an assault is actually done, though in ever so small a degree, upmotiieRuEnk
641 A.2dat 293 (citation and internal quotation madksitted). Police officers are privileged to
use “reasonable force” to effectuate a lawful arr&ste Pelzer v. City of Phile&656 F. Supp. 2d
517, 539 (E.D. Pa. 2009) (“Similar to a Fourth Amendment claim, the ofikability will hinge
on the reasonableness of the force ustitation omitted), Renk 641 A.2d at 293" A police
officer may use reasonable force to prevent interference with the exercise ahbistyaor the
performance of his duty.”).

Here, for the reasons stated above with respect to the plaintiff's esecémsie claim, the
material factual disputes preclude summary judgment as to whether the Offigplied
reasonable force during her arrest. Beeahg court cannot determine whether such force was
reasonablewithout acceptinglisputedfacts the court is also precluded from determining whether
the Officers are entitled to summary judgment because their asteyesot “willful” pursuant to
the PTSCA. Cf.Rodriguez v. Panarelld 19 F. Supp. 3d 331, 345 (E.D. Pa. 2015) (finding officer
immune from assault claim under PSTCA because the “conclusion that the useeoivés
objectively reasonable is also dispositive of the issue of willful miscafguc Thus, the court
denieshe defendants’ request fsammary judgment as to geeclaims

b. Trespass

Under Pennsylvania law,[o]ne who intentionally enters land in the possession of another
without a privilege to do so is liablefor trespass.Kopka v. Bell Tel. Co. of Pa91 A.2d 232,
235 (Pa. 1952)quoting Restatement of Torts § 168¢e alsdNoodham v. Duba56 F. Appx
571, 576 (3d Cir. 2007) (per curiam) (holdijugy’s determinatiorthat officer entered property
with permission precluded trespass verdict). If a law enforcement otiiwéully enters private

property becausthe entry is privileged i(e., the officerhas a warrantexigent circumstances

50



justify warrantless entrythe officer has thewner’s consenj}he officeris not liable for trespass.
See Dorkoski v. PensyCiv. A. No. 4:050705, 2007 WL 775602, at *9 (M.D. Pa. Mar. 9, 2007)
(“To the extent that the court has found that exigent circumstances justifideféhdants’entry
into the plaintiffs property, the defendahentry was not unprivileged and the plaintiff's state law
claim fails.”). Here, for the reassstated above, a reasonable jury could find the Offiaargy
into the Residence wasot privileged. The court defers analysis of PTSCA immunity for her
trespass claim because whether the Officers’ entry was willfudamdiict hinges on disputed
issues of material fact, namely the motivations of the individual Offidéesice the court denies
the déendants’ request faummary judgment on this claim as well

C. Civil Conspiracy

The plaintiff also brings a claim for state law civil conspiraeged on the sanggounds
as hersection 1983 civil conspiragaim. SeePl.’s Mem. at 35 (“For the reasosst forth in the
civil conspiracy/ federal claims discussed above, the motion for summary judgment must be
denied.”). Under Pennsylvania law,

[in order to state a cause of action for civil conspiracy, a plaintiff must show “tha

two or more persons combined or agreed with intent to do an unlawful act or to do

an otherwise lawful act by unlawful means. Proof of malice, i.e., an intent to, injure

is essential in proof of a conspiracyliompson Coal Co. v. Pike Coal C438 Pa.

198, 211, 412 A.2d 466, 472 (1979) (citations omitted).

Skipworth by Williams v. Lead Indus. Ass’n, Ji6Q0 A.2d 169, 174Ra.1997).

Here, as discussed abowgiile the plaintiff presents a weak claim for civil conspiracy

disputed issues of material fact prevent the court from granting sumndgryigmt in favor of the

defendants at this timeTherefore,the court denies the request for summary judgment on the

plaintff's state law civil conspiracy claim.
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2. Violation of the Pennsylvania Constitution Claim

The defendants argue that they are entitled to summary judgment on the islatatié
constitutional law claim because there is no private right of action under theoststitution for
monetary damages. Defs.’ Br. at 39. The plaintiff argues in response that, ttetiiesb& seeks
non-monetary relief, the court should deny summary judgment. Pl.’s Mem. at 33—-34.

“No Pennsylvania statute establishes, andPennsylvania court has recognized, a private
cause of action for damages under the Pennsylvania Constitufrmtdno Mountain Charter
Sch. v. Pocono Mountain Sch. Digt42 F. App’x 681, 687 (3d Cir. 201Xjiting Jones v. City of
Phila., 890 A.2d 1188, 1208 (Pa. Commw. 2008)hile parties may not seek monetary damages
for violations of the Pennsylvania Constitutidaquitable remedies are availabldd.

Here, the plaintiff alleges that the defendants violatedipgbts under Article 1, Sech
1,%° Article 1, Section 8° and Article 1, Section®d of the Pennsylvania ConstitutionCompl. at
1 210. The plaintiff seeks “injunctive relief prohibiting the Defendants from their continued
engagement in the acts complained of herein” and alleges that she “believes anc:thbegies
that she is at continuing risk to suffering identical harms by these Defenddhts event that

court intervention does not occur and/or an appropriate permanent injunction is not entered.

Compl. at 1 22:213. To the extent the plaintiff seekmonetary damages, the court grants

3% Pa. Const. art. § 1 (“All men are born equally freend independent, and have certain inherent and indefeasible
rights, among which are those of enjoying and defending life and libErigcquiring, possessing and protecting
property and reputation, and of pursuing their own happifess.

40pPa. Const. art, § 8 (“The people shall be secure in their persons, houses, papers assipassrom unreasonable
searches and seizures, and no warrant to search any place or to seize any pengsrsbathissue without describing
them as nearly as may be, mathout probable cause, supported by oath or affirmation subscribed toddfjidime.”).

41 pa. Const. art. I, 8 9 (“In all criminal prosecutions the accused hathtdaifge heard by himself and his counsel,
to demand the nature and cause of the ationsagainst him, to be confronted with the witnesses againstdmye
compulsory process for obtaining witnesses in his favor, amtpsecutions by indictment or information, a speedy
public trial by an impartial jury of the vicinage; he cannotbmpelled to give evidence against himself, nor can he
be deprived of his life, liberty or property, unless by the judgment of his pe¢he law of the land. The use of a
suppressed voluntary admission or voluntary confession to impeach ditglityeof a person may be permitted and
shall not be construed as compelling a person to give evidence againdtHimse
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summary judgment with respect to this claim. As to the plaintiffs’ demand for injunetigé r
the court deniesummary judgment.
. CONCLUSION

For the reasons stated above, the tcal@niesthe defendants’ motion fosummary
judgment as to the plaintiff€l) section 1983 claims fdqgn) excessive force)yj illegal search,q)
failure to intervene,d) civil conspiracy, andd) denial of medical care against the OfficgB)
section1983derivative liability claims against Chief Morris and the City; (3) state law claims
against the individual Officers.€., assault and battery, trespass, civil conspiracy) and her claim
for injunctive relief under the Pennsylvania Constitutiohhe court will (1) dismiss without
prejudice the plaintiff's Fourteenth Amendmentdue processclaim based on fabrication of
evidence becauddeckbars this claim and (2) grant summary judgment as to the plaintiff's claim
for monetary damages under Bennsylhania @nstitution. Theparties may rgaisethe following
arguments at trial: qualified immunity on excessive force, PTSCA immunity as phaih&ff's
state law tort claims, and the plaintiff's request for a punitive damages timtruc

A separate orer follows.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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