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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARC ANTHONY ARNOLD,

Petitioner

CIVIL ACTION
V. NO. 18-91

JOHN E. WETZEL, et aJ.

Respondents.

OPINION

Slomsky, J. August 6, 2018

l. INTRODUCTION

Before the @urt is a pro sdetition for Writ of Habeas Corpus filed pursuant to 28
U.S.C. § 22540f Marc Anthony Arnold (“Petitioar”), a prisoner incarcerated the State
Correctional Institutiorat Benner Township in Bellefonte, Pennsylvania. (Doc. No. 1.) On May
31, 2018, United States Magistrate Judge Marilyn Heffley issued a Report andnraudetion
(“R&R™), recommending that tHeetition be denieé@nd that a certificate of appealability not be
issued (Doc. No. 18. Petitionerhasfiled Objectiors to the R&R. (Doc. No. 21.) For reasons
stated below, the Court wilipprove andadopt the R&R (Doc. No. 18) and dethe Petition
(Doc. No. 1)}

Il. BACKGROUND

On September 18, 201Rgtitionerpled guilty to one count of general criminal homicide

in the Court of Common Pleas of Lehigh County, Pennsylvafibamc. No. 18 at 1.)The trial

' For the purposes of this Opinion, the Court has consid@eBetitionfor Writ of Habeas

Corpus (Doc. No. 1), the Resportsdehe Petition for Writ of Habeas Corpus (Doc. No. 14)
the Report and Recommendatigpoc. No. 18),the Objections to the Report and
Recommendatiof(Doc. No. 21)and the relevant state court record.
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court held a fouday hearing to determinetitioners degree of guilt. Id. The court found
Petitioner guilty of third-degree murder and sentenced him to a term of 20 to 40’ years
imprisonment.ld. The Pennsylvania Superior Court summarizeddbes of Petitioner'sase as
follows:

[Petitionet was charged with criminal homicide stemming from the
shooting of Kevin Cobbs, Jr. at Philly’'s Sports Bar on April 7, 20L0e events
leading up to the shooting, as well as the fatal shooting, were depicted on
videotape. Petitione} arrived at the bawith three other men at approximately
12:34 a.m.They entered through the rear dodtelitionef stopped and spoke to
Kevin Cobbs, Jr., the victim, who was his superior in the Bloods street Géueg.
two men soon exited the bar with another man idedtiis Dwight Boase.
[Petitionet and Cobbs began arguing in the parking lot, and shortly thereafter,
one of the men who had accompani@&®tftionet approached them.Cobbs
reached for his waistband, anBefitionef and his cohort grabbed Cobbs and
wredled with him. The physical struggle ended shortly after Boase pulled a
handgun from his waist.

[Petitionet and Cobbs continued to argue, and the two other men who had
accompaniedHetitionet joined the verbal altercation outsidéhe video showed
Colbs and the others disengaging from the altercation, walking toward the
entrance of the bar, and enterintp the meantime,Hetitionef went to the car,
retrieved a handgun, held it behind his back, and ran towaedbar entrance.
[Petitionet reachedinto the entryway of the bar and started shooting in Cobbs’
direction. After he emptied his weaporRefitionet returned to the vehicle,
entered the franpassenger seat, and departed. After Cobbs collapsed in the bar
from a gunshot wound, his cousin removed a loaded .22 caliber weapon from him
and discarded it in a trash ca@obbs died due to the gunshot.

Commonwealth v. Arnold, No. 1884 EDA 2016, 2017 WL 2791132, at *1 (Pa. Super. Ct. June

27, 2017).

Petitionerconfessed to committing the killingnd told the policethat he had shahe
victim because, when he tolthe victim that he wanted to quit thstreet gangthe victim
threatened him and his mother and displayedeapon. (Doc. No. 18 at 2.)Beforetrial, the
Commonwealth filed a notice of its intention to seek the death penalty, and Pesittmesel
filed a notice of an insanity defense(ld.) Petitioneis initial counselhad obtained an expert

report from a forensic psychiatrist, Dr. Susan E. Rushing, M.D., J.D., statingetianerwas
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legally insaneas he shot the victim(Id.) The Commonwealth retained tvexpert witnesses
which includedDr. Frank M. DattiliQ Ph.D, a clinical and forensic psychologistho both
concludedhatPetitionerhad not been legally insane durihgt time (Id. at3-4.)

ThereafterPetitionets counselwithdrew from the casgnd the court appointegitorney
Christopler Shipman, Esquirép represent Petitioner(ld. at 2.) Relying on advice from his
counsel,Petitioneragreed to plead guiltio a charge of general criminal homicide and to allow
the court to determine his degree of guild.)( In return, the Commonwealth agreed to not seek
the death penalty(ld.) Thetrial court informedPetitionerthat he could be found guilty of first
degree murder, secomttgree murder, thirdegree murder, voluntary manslateyh or
involuntary manslaughteand discussethe potential penalties for each offengéd. at 2-3.) It
also explained to him the meaning of “malice” and “heat of passion” for purpose&whiieng
the degree of a homicid€ld. at 3.)

At the hearing to determine Petitioner's degree of gidtitioner'scounsel pursued
defenses of heat of passion amgperfect seldefense. 1.) The Pennsylvania Superior Court
summarized Petitioner’s hearing testimasyfollows:

At the time of the shooting, Petitionef had not seen Cobbs for
approximately one month.[Petitionef narrated the following version ahe

events depicted on the videotapgponseeing Cobbs in the bgPetitioner]gave

him the Blood[s] handshake, explained why he had not been involved in the gang,

and why he no longer wanted to be in the gahige victim led him outside to the

middle of the parking lot and told him that he was not leaving the g@uipbs

allegedly told Petitionet that, “the only way you leave is in a body bagrhe

victim threatened to killRetitionet and his mother, issug the veiled threat that

he knew whereRetitionet’'s mother lived. Cobbs put his hand to his waist as if

he had a gunOthers joined the altercation and guns were drawetitjonet and

his victim struggled over the victim’s gun anBgfitioner] testified that the victim

held a gun to his headlhe situation descalated when the parties realized that

there was a camera capturing the scene.

[Petitionet testified that he walked to the car, angry and fearful that the

victim was going to kill him ath his family. The video depictedHetitionet
yelling and waving his arms at the victine entered the car, retrieved a gun,
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and returned running and shootingle emptied all six bullets from his weapon

into the bar after the victim and the others had returned to that establisttieent.
contended that he shot Cobbs in the heat of passion due to his paranoia and
psychosis and in response to Cobbs’ thredi® testified that he was hearing
voices and that he was lost at the time.

Arnold, 2017 WL 2791132at *2 (citations omitted).

Petitioners counsel presentdte testimony of Dr. Dattili@t the degree of guilt hearing
(Doc. No. 18 at 3.)Dr. Dattilio saidthat Petitionehad a long history of mental illnesfd.) He
“opined at the degree of guilt hearing, consistent with his report that, due to ‘his psytiess
and paranoia, . . theentire situation was magnified, . . . he clearly believed that he was going to
die and his family was going to die . [iJt was seHdefense for hini. (Id. at 3-4 (quoting
Arnold, 2017 WL 2791132, at *4 n.4) He further testified that he believe®etitioner’s
“intention was to scare and not to Kill(ld. at4 (quoting Arnold, 2017 WL 2791132, at *4 n)4).

The Commonwealth presentede testimony ofin opposing expert witnesgho testifiel
that Petitiones actions were the result of his argument wité victimand notthe result ofhis
mental illness.(Id.) Thecourt rejectedoththe prosecution’s arguments seeking a conviction of
first-degree murderand Petitionets argument that he should be found guilty only of
manslaughter. Id.) The court found thabecause Petitiondrad acted with malice, but without
the specific intent t&ill, he wasguilty of third-degree murder(ld.)

In the R&R, heUnited StatedagistrateJudge summatziedthe procedural historgf the
case after the verdiess follows:

[Petitioner]filed a direct appeal, which the Pennsylvania Superior Court

denied on March 7, 20140pinion, Commonwealth v. Arnold, No. 299 EDA

2013 (Pa. Super. Ct. Mar. 7, 2014He then sought leave to appeal to the

Pennsylvania Supreme Court, which was denied on August 25, 2014.

Commonwealth v. Arnold, 100 A.2d 298 (Pa. 2014).

[Petitioner] filed a pro se petition for collateral relief pursuant to
Pennsylvania’s Post Conviction Relief Act (‘PCRA”), 42 Pa. Cons. Stat. 88 9541-

9546, on July 10, 2015Arnold, 2017 WL 2791132, at *3The court appointed
counsel, who filed an amended PCRA petition[Batitionefs] behalf. Id. In
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that amended petitiorfPetitioner] claimed that his trial counsel had rendered
ineffective assistance by failing to pursue an insanity defer@pginion at 2,
Commonwealth v. Arnold, No. GCB9-CR-00032212010 (Pa. Ct. Com. Pl
Lehigh Cnty. May 27, 2016) [hereinafter “PCRA Op.The PCRAcourt held a
hearing on Arnold’s petition on December 22, 2015, at wjiehitioner]testified

that his trial counsel, Shipman, had told him that he could not proceed with an
insanity defense at trial, but that the insanity defense would be assegteldeaf

pled guilty. Arnold, 2017 WL 2791132, at *3He claimed that he only entered

the guilty pleadbecause of Shipman’s representations and that if he had known that
insanity was a complete defense that should be raised at trial, he would have gone
to trid rather than entered a pleld. He also claimed to have relied on Shipman
having told him that insanity and seléfense “were one and the samdd. In
addition, [Petitioner] contended that he had told the court multiple times during
the degree of guilt hearing that he wanted to pursue an insanity defense; however
the transcript of that hearing shows otherwikk.at *6 n.6.

Shipman also testified at the hearinigl. at *3-4. He stated that he had
handled more than 100 criminal cases, two or three of which involved the insanity
defense, and that he was dep#imalty certified. Id. at *3. He contradicted
[Petitioner]s assertions, testifying that he had reviewed all the expert reports with
[Petitioner] multiple times and had informed him thhé did not believe an
insanity defense was viabldd. at *4. Shipman testified that he had explained
the potential defenses of imperfect sgdfense and insanity {®etitioner] Id.

He had also explained {Petitioner]that, if he were found not guilty by reason of
insanity, he could still be civilly committed indefinitelyd. Shipman stated that

he had informedPetitioner]that, if he agreed to plead guilty to general criminal
homicide, he could not assert an insanity defense but that the Commonwealth had
agreed not to seek the death penaly. He further stated thgPetitioner] had
agreed with him that, in light of the evidence, pleading guilty and seeking a
manslaughter conviction based on imperfect-defénse offered the best chance

of success. Id. The PCRA court found Shipman’s testimony to be credible.
PCRA Op. at 3 n.1.

The PCRA court deniefPetitioner]s petition. 1d. at 4. It held that in
light of the Commonwealth’s experts’ reports, it was a reasonable and informed
strategic decision by Shipman to pursue a manslaughter conviction under a theory
of imperfect sekdefense rather than an insanity defenkk. The court poirgd
out that, by doing so, Shipman was successfulegating[Petitioner]s intent to
kill, resulting in a thirddegree murder conviction rather than the {fitsgree
murder conviction that the Commonwealth had sought.

On appeal of the denial @Peitioner]s PCRA petition, the Pennsylvania
Superior Court also rejectefPetitioner]s arguments. Arnold, 2017 WL
2791132, at *5%. It concluded that Shipman’s strategy had been reasonable in
light of the “minimal likelihood of success” on an insanityetese based on the
expert witnesses’ reportsid. at *6. It pointed out that to pursue an insanity
defense[Petitioner]would have had to risk the death penalty or commitment to a
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mental health facility. Id. The court reasoned that, by pleading guilty
[Petitioner]was able to rely on Dr. Datillio’s testimony that supported his own
testimony that he believed he was actingeifdefense Id. The Superior Court

also rejectedPetitioner]s argument that his plea was not knowing, intelligent or
voluntary, because he made it in reliance on what he asserted were Shipman’s
misrepresentationsld. at *5. The court noted that Shipman had testified that he
had accurately represented the circumstances and the legal consequences of the
plea to[Petitioner] and thafPetitioner]had agreed that making it and proceeding

to a degree of guilt hearing was the better cholde.It held that the trial court’s
finding that Shipman’s testimony was credible was amply supported by the
record. Id. at *6. It also indicated that the trial court had explainefPetitioner]

the various degrees of criminal homicide, tfRetitioner]could be found guilty

of any one of them, the potential sentences and the meaning of “heat of passion”
and “malice” in the contextfarriminal homicide. Id. At the beginning of each

day of the hearing, the court askgeetitioner] whether he had any questions,
whether he understood what was occurring in the proceeding and whether he still
wished to maintain his plea, with the understanding that the court would
determine his degree of guilld. Based on that evidence, the Superior Court held
that the PCRA court’s finding tH@etitionerlmade his guilty plea knowingly and
voluntarily was supported by the recoid.

On January 3, 2018, Petitioner filed the instant pro se Petition for Writ of Habeas

Corpus® (Doc. No. 1.)In the Petition Petitionerraisel the following argumentas summarized

by theMagistrateJudge

(1) that the evidence was insufficient to establish the malice required to
support a conviction of thirdegree murder; (2) that his sentence was
excessive because he asserts that the sentencing court failed to consider
mitigating factors in violation of state stige; and (3) that his counsel was
ineffective in not pursuing an insanity defense.

(Doc. No. 18 at 7.)In her R&R,the Magistrate uldgerecommendethe Retition be denied. 14.)

Petitioner filedObjections to the R&R (Doc. No. 21.) For reasons discussed below, the Court

will approve and adopt the R&R (Doc. No. 18) amtl deny the Petitior(Doc. No. 1).

2

Petitioner’s Petitiorwas received by the Clerk of this Court on January 8, .2QD8c. No.

It was filed, however, according to the date on the document, JaBuag18, in

accoréince with the prison mailbox ruleHouston v. Lack, 487 U.S. 266, 275 (1988);
Burns v. Morton, 134 F.3d 109, 113 (1998).
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[I. STANDARD OF REVIEW

Under 28 U.S.C. 8§ 636(b)(1)(B) and the local rules of this Court, a district judge is
permitted to designate rmagistrate judge to make proposed findings and recommendations on
petitions for postonviction relief. See§ 636(b)(1)(B); E.D. Pa. Civ. R. 72.1. Any party may
file objections in response to the magistrate judge’s report and recommendation. ELE&9(b)
Whether or not an objection is made, a district judge “may accept, reject, dy,nmoavhole or
in part, the findings of recommendations made by the magistrate judge with fostinections.”

Id. “[I]t must be assumed that the normal practi€¢he district judge is to give some reasoned
consideration to the magistelt report before adopting it as the decision of the court.”

Henderson v. Carlson, 812 F.2d 784, 878 (3d Cir. 1987).

In the Eastern District of Pennsylvania, Local Rule 72.1.1IV(b) governstigoper’s
objections to a magistrate judge’s report and recommendation. E.D. Pa. Civ. R. 72t thdnd
rule, a petitioner must “specifically identify the portions of the proposed findings,
recommendations or report to which objection is made and the basis for sutiobjeSavior

v. Superintendent of Huntingdon SCI, No-3839, 2012 WL 4206566, at *1 (E.D. Pa. Sept. 20,

2012). Upon review, “[a district judge] shall make a de novo determination of those portions of
the report or specified proposed findings or recommendations to which objection is made.”
§636(b)(1)(C). De novo review is nateferential and generally permits the district court to

conduct an “independent review” of the entire matt8alve Regina Collv. Russell 499 U.S.

255, 238 (1991). “Although [the] review is de novo, [a district judge] [is] permitted, hytestat
to rely upon the magistrate judge’s proposed findings and recommendations toetite[tbet

judge], in the exercise of sound discretion, deem[s] proper.” Owens v. Beard, 829pF.736,

738 (M.D. Pa. 1993(citing United States v. Radda#47 U.S. 667, 676 (1980)).




V. ANALYSIS

Petitionermakesthree Objections to the R&R (Doc. No. 21.) First, Petitioner argues
that the evidence was insufficient to support the sentencing court’s findingetlaaitdd with
malice. (d. at 5.) Second, helaims that the sentencing court failed to consider mitigating
factorsduring his sentencing.ld. at 8.) Third, Petitioner asserts that his counsel was ineffective
in advising him to plead guilty.ld. at 9.) The Court will discuss each Objection in turn.

A. Petitioner’'s Objection that the Evidence Was Insufficient to Support the
SentencingCourt’s Finding that He Acted with Malice I s Meritless

Petitionerasserts thahe evidence was insufficient to support a finding that he acted with
malice because he contends tinat cooling time element of malicenegated when the evidence
of his mental illnssis reviewed in its totality (Doc. No. 21 at 7.)He argueshat thecourts
failed to acknowledgevidence othis mental illnesswhich hecontendsnegated maligeand
failed to review the full description of his diagnosis of manic depressiveh@sigc and
schizoaffective disorder(ld.) He clains thatwith those disorderdie could nohave acted with
malice. (Id.)

In Jackson v. Virginia443U.S. 307 (1979)the Supreme Coudlarified the standard of

review for challenges to the sufficiency of evidence on habeas revieexplained that'the
relevant question is whether, after reviewing the evidence in the light mostHivéoathe
prosecution,any ratioral trier of fact could have found the essential elements of the crime
beyond a reasonable doubtid. at 319 (emphasis in original) (citation omitted) This familiar
standard givesull play to the responsibility of the trier of fact fairly to resolve conflictgsha
testimony, to weigh the evidence, and to draw reasonable inferences from ttasio tdtimate
facts’ 1d. A sentencing court, astrier of fact,is not required to believePetitioner’s evidence

over the Commonwealth’s expert witsggstmony. See Sporish v. Harlow, No. CV 12142,




2015 WL 10939692,at *18 (E.D. Pa. May 7, 2015fexplaining that “[tlheneightof
the evidenceés a matteexclusivelyfor thefact-finderwho is free to believe all, part, or none of
the evidencdeard at trial and tadeterminghe credibility of the witnesses”)report and

recommendation adopted, No. 2:C®-4142, 2016 WL 5390541 (E.D. Pa. Sept. 26, 2016).

The MagistrateJudge properlexplainedthat thehabeasstatute “gives federdhabeas
courts ndicenseto redetermine the credibility of withesses whose demeanor has been observed

by thestate trial court, but not by them.(Doc. No. 18 at 10 (quoting Marshall v. Lonberger

459 U.S. 422, 434 (19883) The sentencing court did not creBigtitionets evidence enough to
find that the Commonwealth’s evidence did not establish mal{ég.) Instead, t relied on
evidencehatthe initial confrontation between Petitioner and the victim had ended and the victim
reentered the bar, while Petitioner went to histaahow that there had been a cooling off time
(Id. at 1611.) Petitionerthenchased the victim with a gun after the imlitconfrontation had
endedandalso shot wildly into a room containing other pegplemonstrating a sufficient level
of recklessness to establish malic@dd. at 11). Therefore, there was sufficient evidence to
establish that Petitioner acted with malice.

Thereis no evidence, howevehat thetrial court did not considdPetitioner’'sevidence
of mental illness.Rather, tharanscriptof the hearinglemonstrates that evidenogPetitioner’s
mental illnessvas in factadmitted into evidenceAt the hearing,he court said“Those exhibits
are admitted into evidence. | will review them in advance of the expertimosy.” Tr. of

Degree of Guilt Hrg at 97: 810, Commonwealth v. ArnoldNo 3221/2010 (Lehigh Cty., P&t.

Com. Pl.Sept. 25, 2012) As the Magistrateullge orrectly noted, e court is not required to
believe Petitioner’s evidence over the&Commonwealtfs evidence. (Doc. No. 18 at 10.)

Accordingly, Petiioner’s first Objectionis without merit.



B. Petitioner's Objection that the Sentencing Court Failed to Consider
Mitigating Factors | sNot Cognizable on Habeas Review

In his second ObjectiorRetitionerappeardo arguethat the sentencing court failed to
address his mental illness amitigating sentencing factor and that ifhiad, the result would
have been different(Doc. No. 21 at 8.)But Petitioner does not cite amaythorityto support his
contention that the sentencing couftslure to do so warrantsabeas reviewHe simply states
that “facts show that prison is not the best or beneficial environment for ateimmaerson
suffering with mental diseaseld.

Petitioner’s sentenaaf 20 to 40 yearslid not exceed the statutory limits for thilégree
murder. Seel8 Pa. Cosa Stat. § 1102(djprovidingthat “a person who has been convicted of
murder of the third degree or of third degree murder of an unborn child shall be sentenced to a
term which shall be fixed by the court at not more than 40 yeatf]abeas challenges to a
state court’s sentencing discretion are unreviewable by a federal coudegrthat the sentence
lies within the statutory guidelines, is not based on arbitrary consideradimhshe defendant’s

constitutional rights were not violated.'Smith v. CameronNo. 1:15CV-1546, 2017 WL

2118282, at *15 (M.D. Pa. May 16, 201(¢)tations omitted)seealso Stewart v. KelchnerNo.

07-1796,2007 WL 2823660, at *2 (E.D. Pa. Sept. 25, 2007hus, the Magistrate Judge
properly concluded that since Petitioner's sentewes within the statutory limits forhis
conviction of third-degree murder anbecausene has not claimed that the sentencing court
violated his constitutional rights, Petitioner cannot obtain habeas oalitfis basis (Doc. No.

18 at 12.)

C. Petitioner's Claim that His Counsel Was Ineffective in Advising Him to
Plead Guilty Is Meritless

Petitioner argues that his counsel was ineffective in advising him to pldadlmgaause
he believes other defenses were available toihime had proceeded to trial(Doc. No. 21 at

10



11.) He alsostates that his attorney believed the plea was the besticstejiminate the
possibility ofthe death penaltiput asserts that it is a violation of tBghth Amendment for a
mentally ill person to receive the death penal{ld. at 310.) As a result he claims that he
could not receive the death penalty due to his mental illness and that his cihaene&re was
ineffective (Id. at 10.) In addition, Petitioner argues that “if [he] would not have been forced in
this unconstitutional Plea, [he] would have been afforded to more defenglkk.’at 11.)
Petitioner argues that if D6usanRushing’'s evidence e&re allowed then he would have been
able to arge other degrees of homicide aswlld have been convicted wlanslaughter and civil
commitment. (Id. at 9) He then arguethat “due to trial counsel actions, [he] was wrongfully
denied an affirmative defense with a jaral.” (I1d.)

To establish an ineffective assistance of counsel, a Petitioner must satis®peohg

test asset forthin Strickland v. Washington,66 U.S. 668 (1984).Under this test, Petitioner’s

counsel is presumed to have acted effectively unless Petitioneshoan that: (1) counsel’s
“representation fell below an objective standard of reasonableraast’(2) counsel’s deficient
performance prejudiced the petitioneld. at 68796. Both prongs must be met in order to
prevail onan ineffective assistance of counsel clailth. To establish prejudigdetitioner must
show a “reasonable probability that, but for [his counsel’s] unprofessional ¢én@rgsult of the
proceeding would have been differentld. at 68788, 694. “Judicial scrutinyof counsel’s
performance must be highly deferential. [anda] court must indulge a strong presumption that
counsel’s conduct falls within the wide range of reasonable professssiatance.ld. at 689.

Here,Petitioner contends that his coungals ineffective in advising him to plead guilty
to general criminal homicide. (Doc. No. 21 at 9.) Under the first prong $8trickland

Petitioners claim faik because&ounsel’srepresentation was reasonabiel therefore did not fall
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“below an objectivestandard of reasonablengss466 U.S. at669 Petitioner's counsel
reasonably believed the seléfense defense was more likely to succeed than the insanity

defenseand counsel testified that Petitioner agreatth this advice Commonwealth v. Arnold

No. 1884 EDA2016,2017 WL 2791132, at4(Pa. Super. Ct. June 27, 201 Ay theSuperior
Court stated Petitioneragreed to the plea and was not forcasl he claims.ld. at *6. The
MagistrateJudge explained that:

At the beginning of each day of thearing, the court asked [Petitioner] whether

he had any questions, whether he understood what was occurring in the

proceeding and whether he still wished to maintain his plea, with the
understanding that the court would determine his degree of guilt.

(Doc. No. 18 at 6¢iting Arnold, 2017 WL 2791132t *6).)

Additionally, Petitioner was not wrongfully denied an affirmative defense,ha
contends He did raise the affirmative defense of imperfect skdfense which was
unsuccessful. _Arno|d2017 WL 2791132 at *2.Petitioneralso argues that if Dr. Rushing’s
evidence wreallowed he would have been able to argue other degrees of homiéde. No.

21 at 9.) But regardless of whether Dr. Rushing’s report was admitted, Petitionettiivapen

to being charged with manslaughterArnold, 2017 WL 2791132at *5. Thus, ounsel's
representationin advising Petitioner to plead guilty wasbjectively reasonable because
Petitionerfreely agreed to the pleand hewas still able to raise an affirmative defense that could
have supported lesser homicide charge.

Next, Petitioner relies otkins v. Virginia, 536 U.S. 304 (2002in argung that it is a

violation of the Eight Amendment’s ban on cruel and unugualshmenfor the mentally ill to
receive the death penalgnd thereforehe could not have received the death penalty as a
mentally ill person (Doc. No. 21 at 9.)Atkins, howeverjnvolvesthe mentally retardeahot the

mentally ill. 536 U.S. at 304 There is no record evidenagdstablish thaPetitioneris mentally
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retarded. In fact, his IQ as sablished by Dr. Rushing is 84Doc. No. 13 at 4.) Since
Petitioner’s 1Q is not low enough to suggest mental retardathdsincehe hasot evenargued
that he is mentally retardeBetitioner’s eliance onAtkins is inapposite.

The PCRA court and the Superi@ourt both concludedhat “it was a reasonable
strategic choice for [Petitioner's counsel] to pursue an imperfectisfdhse theory based on
[Petitioner’s] testimony regarding the victim’s threats and the expeapteioms that, although
not legally insane, [Petitioner] sufferédm serious mental iliness.” (Doc. No. 18 at 18.jvas
thereforeobjectively reasonable for coungeladvise Petitioner to plead guilty. Thigtitioner
fails the first prong of the Stricklandst.

Since Petitionehas failed to satisfyhe first Strickland prong, his claim of ineffective
assistance of counsel failgl66 U.S. at 68B6. His claim of ineffective assistance of counsel
also fails, however, because he cannot satisfysdo®nd prongwhich requires proving that
counsel’s deficient performance prejudiced Petitionkt. To establish prejudice, Petitioner
must show a “reasonable probability that, but for [his counsel’s] unprofessiomal, ¢ne result
of the proceeding would have bedifferent.” Id. at 68788, 694. Petitionehasnot offered
enough evidence to establish that but for his counsel advising him to take the plealdaot
have been charged with third degree murdier.fact, hadhe not taken the plea, he fac#
passibility of the death penalty Arnold, 2017 WL 2791132 at *1.BecausePetitioner cannot
prove that he was prejudiced by his counsel’s performdweamnnot satisfy theecond prong of
the Stricklandtest Since Petitioner cannot satisfy both prongs ofStrecklandtest, Petitioner’s

Objection to the R&R that his counsel was ineffectsreithout merit

An estimated 1 to 3 percent of the population has an 1Q between 70 and 75 or lower, “which
is typically considered the cutoff IQ score for the intellectual foncprong of the rantal
retardation definition.” Atkins, 536 U.S. at 309 n.5(citing 2 Kaplan & Sadock’s
Comprehensive Textbook of Psychiatry 2952 (B. Sadock & V. Sadock eds. 7th ed. 2000)).
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V. CONCLUSION
For the foregoing reasons, the Court will adopt Magistrate JHedfey’'s Report and
Recommendation (Doc. No. 18) and will deny the Petition for Writ of Habeas Corpus.. (Doc

No. 1.) An appropriate order follows.
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