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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JACK R. RISSMILLER, JR.individually and as
administrator of the estate of Michelle M.
Rissmiller, deceased,

Plaintiff,
V. : No. 5:18tv-00597
NGK NORTH AMERICA, INC.;
NGK INSULATORS, LTD;
LEN VELKY; CABOT CORPORATION;
NGK METALS CORPORATION,

Defendants.

OPINION
Plaintiff’'s Motion to Remand, ECF No. 9 —Granted

Joseph F. Leesn, Jr. September 42018
United States District Judge

l. Introduction

Four of the Defendants this actior—threecorporateentities:NGK North America,
Inc., NGK Insulators, Ltd., and Cabot Corporation (Corporate Defendants), and one individual:
Len Velky—have fileda notice ofremoval from Pennsylvania state court asserting that this
Court has subject matter jurisdiction under 28 U.S.C. § 1332 based on diversity of citizenship.
See Notice of Removaf| 5, ECF No. T. In evaluating subject matter jurisdiction, the
Defendantsequest thathe Court disregard the citizenship of Mr. Velky, the sole digatse

defendantbecauséehe plaintiff fraudulently joiedhim in the actionSeeid. § 25. Raintiff Jack

! After these Defendants filed thdotice of RemovalRissmillerfiled a First Amended

Complaint thaadded NGK Metals Corporation as a Defendaeg.First Am.Compl. 1 5, ECF
No. 6.
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R. Rissmiller, Jr., individually and as administrator of the Estate of MeMlIRissmiller,
deceasedhas filed a motion to remariis casd¢o Pennsylvaniatate court becauddr. Velky
was properly joinedSee Pl.’s Mot. Remand 1, ECF No. ®efendant®ppose the motion to
remand.See Cabot Resp. Opp’n Pl.’s Mot. Remand 2, ECF No. 13; Velky and NGK Metal Resp.
Opp’nPl’s Mot. Remand 4, ECF No. 14; NGK North America Resp. Op)'s Mot. Remand
4, ECF No. 16Becausdefendants faito meet the heavy burdémshowingthat Rissmillets
claimsagainst Velkyhaveno reasonable basis in fact or colorable gronmithat Rissmillehas
no realintention in good faith to prosecuteetaction against Velkyhe Court grants Rissmiller’s
motion.
I. Background
A. Procedural Background

In January 2018\ir. Rissmillerfiled acivil actioncomplaint in the Court of Common
Pleas of Philadelphia County, PennsylvaBee Notice of RemovalEx. 1 The Complaint
namesCorporate Defendants and Mfelky as defendant&ee Compl. 11 3-4, 6-TCabot filed a
Notice of Removapursuant to 28 U.S.C. 88 1441 and 14#léging thatMr. Velky was
fraudulently joined, and the other Defendants consented to the rei@sabtice of Removal
19 25-26, Ex. 2. Thereafter, Rissmiller filed an Amended Complaint and the present Motion t
Remand, contendintpatMr. Velky was not fraudulently joined and tithe Court must
thereforeremand the action tstate courpursuant to 28 U.S.C. § 1447{gcause the Court
lacks subject matter jurisdiction over the action.
B. Factual Background

The Complaint alleges the following facts.
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At various timesCorporate Defendants operated a beryllium manufacturing facility in
Reading, Pennsylvania (théaRt). See Compl. 11 9-10, 15-16. Cabot and its predecessors in
interest operated the Plant for at |désg yearsprior to 1986.Seeid. § 10.NGK North Ameica
andNGK Insulators operated the Plant from approxintyai®86to 2001.Seeid. 1 9.The Plant
manufactured, produced, and cleaned beryllium products fromt@93®2.Seeid. 1 15-16.

The Complaint allegethat Mr. Rissmillets spouseMichelle Rissmiller, contracted
chronic beryllium disease as a result of her exposure to beryllium from theaRlasite
perished from the disease in 20%2eid. T 23. From 1962 to 2017, Ms. Rissmiller resided
within at least 17.9 miles from the Plant, and ragyllived within 6.3 miles from the Plarfiee
id. T 12.Mr. Rissmilleralleges severallaimsagainstCorporate Defendantaegligence, strict
liability for abnormally dangerous activitgivil conspiracy/exemplary damages, exemplary
damages, fraudulent concealment or nondisclosure, wrongful death, and a survivabSeetan.
111 32, 38, 53, 57, 60, 64, 73.

The Complaint alleges that all times while Ms. Rissmiller resided near the Rfant,
Velky was involved in enforcing safety policies and air control and making repageast
regarding policiesSeeid.  41.Mr. Velky knowingly participated in the alleglgctortious
conduct of Corporate Defendants in advocating for dangerous emission standardselyd act
misleading the publicseeid. 1 42.Velky was aware that false assurances weade to the
public regarding beryllium exposurgeeid. I 41.Mr. Rissmilleralleges severallaimsagainst
Mr. Velky: negligence, civil conspiracy/exemplary damages, exemplary daifegedulent
concealment or nondisclosure, wrongful death,asurvival actionSeeid. 1 44, 53, 57, 60,

64, 73.
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IIl.  Standard of Review— Fraudulent Joinder

In a diversity of citizenship action,courthas jurisdiction over the matter in controversy
if the“sum orvalue exceesl$75,000 . . . and is between citizens of different States[.]3ee
28 U.S.C. § 1332(a). Under 28 U.S.C. § 144H@ourt must remand the caséhié ourt lacks
subject matter jurisdictiorbee 28 U.S.C. § 1447(c) (“If at any time before final judgment it
appears that the district court lacks subject matter jurisdiction, the eskbeslemandet).
However, “[tlhe doctrine of fraudulent joindexpresents an exception to the requirement that
removal be predicated solely upon complete diversityre Briscoe, 448 F.3d 201, 216 (3d Cir.
2006).If a courtdetermines that the joindef a partywas fraudulent, the court can “disregard,
for jurisdidional purposes, the citizenship of [the ndimerse defendant]” and retasubject
matterjurisdiction; however, if the joinder is not fraudulent, the court does not have subject
matter jurisdiction and must remand the case to state tdufduotingMayes v. Rapoport, 198
F.3d 457, 461 (4th Cir. 1999)).

A defendant has been fraudulently joined if “there is no reasonable basis in fact or
colorable ground supporting the claim against the joined defendant, or no real integooal i
faith to prosecute the action against the defendant or seek a joint judgig(eiting Abelsv.
Sate FarmFire & Cas. Co., 770 F.2d 26, 32 (3d Cir. 19858 laims against the joined
defendant are not colorabletlfeyare “wholly insubstantial and frivolousBatoff v. Sate Farm
Ins. Co., 977 F.2d 848, 853 (3d Cir. 1992).

On motion for remand courtmust “focus on the plaintif§ complaint at the time the
petition for removal was filed[.]Batoff, 977 F.2d at 851 (quotirfgeel Valley Author. v. Union
Switch & Sgnal Div., 809 F.2d 1006, 101@d Cir.1987). A court“must assume as true all

factual allegations of theomplaint.”Id. “It also must ‘resolve any uncertainties as to the current
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state of controlling substantive law in favor of the plaintiffd’ (quotingBoyer v. Shap-on

Tools Corp., 913 F.2d 108, 111 (3d Cir. 1990) courtmay engage ifa limited consideration

of reliable evidence that the defendant meagffer to support the removal . . . [, includirigg

record from prior proceedings .or. in other relevant matters that are properly subject to judicial
notice” Briscoe, 448 F.3dat 220. In doing so, a court must be careful to not cross the “threshold
jurisdictional issue into a decision on the meritd."at 219.

The removing party has a “heavy burden of persuasion” because removal statutes “are t
be strictly construed against removal and all doubts should be resolved in favor of remand.”
Batoff, 977 F.2d at 851 (quotirfgeel Valley, 809 F.2cat 1010, 1012 ). “[T]he inquiry into
the validity of a complaint triggered by a motion to dismiss under Rule 12(b)(6) is more
searching than that permissible when a party makes a claim of frauduleet joliddat 852.

“[1] t is possible that a party is not fraudulentdiyngd, but that the claim against that party
ultimately is dismissed for failure to state a clainopvhich relief may be grantedd. “If

there is even a possibility that a state court would find that the complaint state® ataction
against any e of the resident defendants, the federal court must find that joinder was proper
and remand the case to state colBtyer, 913 F.2dat 111 (quotingCoker v. Amoco Oil Co.,

709 F.2d 1433, 1440-41 (11th Cir. 1983)).

A Analysis

A. There is a reasonable basis in fact or colorable ground supportiniglr. Rissmiller’s
negligence and fraudulent concealment claims against Mr. Velky.

I. There is a reasonable basis in fact or colorable ground supporting
Mr. Rissmiller’'s negligenceclaim against Mr. Velky.

To establisha negligencelaim, “[a] plaintiff must demonstrate that the defendant owed a

duty of care to the plaintiff, the defendant breached that duty, the breach resulted/itoitier
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plaintiff, and the plaintiff suffered an actual loss or dge"Martin v. Evans, 711 A.2d 458,

461 (Pa. 1998). “Negligence is the absence of ordinary care that a reasonably fetstant
would exercise in the same or similar circumstariddsrlini ex rel. Merlini v. Gallitzin Water
Auth., 980 A.2d 502, 506 (Pa. 2009) (quotiMagrtinv. Evans, 711 A.2d 458, 461Ra.1998)).
Pennsylvania law recognizes tiparticipation theory'of liability in a negligence actiomn

officer of a corporation can be held liable for the tort of a corporation“dgexifically directed
the particular act to be done or participated, or cooperated thaAéoksSv. Milzoco Builders,

Inc., 470 A.2d 86, 90 (Pa. 1983). Corporate officaray be held liable for “misfeasance” but not
“mere nonfeasanceld.

As set forth above, the Complaaiteges that Mr. Velky knowingly participated in
failing to reduce beryllium emissions, advocating for dangerous emissionrstsyralad actively
misleading the public regardy emissionsSee Compl. {1 41-42. At eminimum,therefore, the
Complaint alleges that Mr. Velky engaged in misfeasance by actively partigipathe
allegedly negligent action.

Cabot, in support of its opposition to Mr. Rraler’s Motion, has submitted an affidavit
from Mr. Velky as well as excerpts of deposition testimooynfiMr. Velky in previous cases.
According to Cabot, this evidence shows that the negligence claim againgtlky is baseless.
But this is not the tye of “reliable evidence” of which the Court can take judicial notice in
assessing fraudulent joind&ee Abels, 770 F.2d at 33 (observing that it would be premature to
declare that there is no basis in fact for the allegations before a reasonastenty to
complete discovery and develop a recofdhe Court is not permitted to disregard the well-
pleaded facts of the Complaint atrdss the threshold jurisdictional issue into a decision on the

merits” Briscoe, 448 F.3dat 220. Accordingly, based dhe wellpleaded facts of the
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Complaint,there is a reasonable basis in fact or colorablengtgupporting Mr. Rissmiller’s
negligence and fraudulent concealment claims against Mr. Velky.

il There is a reasonable basis in fact or colorable ground supging
Mr. Rissmiller’s fraudulent concealment claim against Mr. Velky.

Although Mr. Rissmiller’s colorable negligence claim is sufficienvesrant remand, out
of an abundance of caution the Court further observes that Mr. Rissmiller stalesable
fraudulent concealment claim as wéllhe essential elements of a cause of action for fraud or
deceit are a misrepresentation, a fraudulent utterance thereof, an intentiductaction
thereby, justifiable reliance thereondatlamage as a prorate result. Wilson v. Donegal Mui.

Ins. Co., 598 A.2d 1310, 1315-16 (Pa. Super. Ct. 1991). Although Pennsylvania does not
recognize an action for nondisclosure unless under a duty to disclose, Pennsylvania does
recognize a cause of action for actoemealmentegardless of any such duf§ee Gnagey Gas

& QOil Co. v. Pa. Underground Sorage Tank Indemnification Fund, 82 A.3d 485, 50QPa.

Commw. Ct. 2013)“Pennsylvania law recognizes a difference between active concealment and
mere silence in the conteaf common law fraud.”)see also Wilson, 598 A.2d at 1315-16

(“While concealment may constitute fraud, however, mere silence is naieniffin the absence

of a duty to speak.”). Active concealment includes “deceptive acts or contrivatereded to

hide information, mislead, avoid suspicion, or prevent further inquiry into a matertak rhat
Gnagey, 82 A.3d at 501.

Cabot correctlynotes that theection of the Complaint regarding fraudulent concealment
or nondisclosure does ngpecificallyallege that Mr. Velky concealed any informatimm
mention Mr. Velky other than in the headéithe sectionBut the Complaint allegeis another
sectionthat Mr. Velky knowingly participated in advocating for dangerous emissamulatds

and actively msleading the public that the ventilatory controls were adeg8aa€ompl. T 42.
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Based on these allegatiohd;. Rissmillers fraudulent concealment claii® not wholly
insubstantial or frivolous und@&ennsylvania law, antthe claim againd¥ir. Velky is colorable.

B. Defendants have not demonstrated thatir. Rissmiller does not intendin good faith
to prosecute the actionagainst Mr. Velky.

Defendants contend thidie litigation history of Mr. Rissmillés counsel shows thadr.
Rissmillerdoes not intend to prosecute the action against Mr. Velky in good faith.

For supportCabot citedn re Zoloft (Sertraline Hydrochloride) Prod. Liab. Litig., 257 F.
Supp. 3d 717, 720-21 (E.D. Pa. 2017), in which the court disregarded the citizenship of a
defendant in a multidistrict litigation actidrecausehere was fio instance in which any of the
numerous Zoloft plaintiffs have propounded meaningful discovefthemon-diverse
defendant]” andhe Zoloft plaintiffs “dsmissed [the non-diverse defendant] in other state and
federal Zoloft casesZoloft, 257 F. Supp. 3dt 720-21.As a threshold issue, it is unclear if it is
appropriate to appl¥oloft outside of the context of an action transferred to the Court as part of
multidistrict litigation See Minehart v. McElhinny, No. CV 17-3349, 2017 WL 5885730, at *5
(E.D. Pa. Nov. 28, 2017) (questioning the applicatioAabdft to a motion to remand outside a
MDL contextbut finding that the defendant failed to allege a consistent lack of prosecBtibn).
in any event, Cabot has not shotlat there is “no instance in which any of the [beryllium]
plaintiffs have propounded meaningful discovery on [Mr. Velkyploft, 257 F. Supp. 3dt
720.Rather the testimony excerpsibmitted by Cabatemonstrate thaheprior beryllium
cases have involved meagiul discovery on Mr. Velky nicluding athirteerrhour deposition

taken byMr. Rissmillets counsel See CabotMem. Opp’nPl.’s Mot. RemancEx. A, F, G2

2 The Zoloft court also suggests that fraudulent joinder may be indicated where counsel had

the opportunity to prosecute a claim against the joined defendant and failed t&eZaboft,
257 F. Supp. 3d at 721. But Cabot provides scant evidence to demonstrate that prior plaintiffs
failed to prosecute a claim against Mr. Velky. Cabot notes that Mr. Velky hasbaeed in
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Cabotalsohighlights that Mr. Rissmillés counsel: (1) filed nine beryllium exposure
actions in federal court before Mar2d02 without naming Mr. Velky2) filed over forty
beryllium exposure actions Pennsylvaniatate court after March 2002 which named Mr.
Velky; (3) did nd name Mr. Velky inPohl v. NGK Metals Corp., 936 A.2d 43 (Pa. Super. Ct.
2007); and (4pamed and thedismissed Mr. Velky irBheridan. See Cabot Mem Opp’'nPl.’s
Mot. Remand 22-2Fxs.B, C, D. But even if this historysuggests that counsel may have
considered naming Mr. Velky as a strategecision to defeat diversit§in a removal
proceeding the motive of a plaintiff joining defendants is immaterial, provideel e good
faith a caus®f action against those joinecsée Chaborek v. Allstate Fin. Servs,, LLC, 254 F.
Supp. 3d 748, 753 (E.D. Pa. 2017) (quotitkgcom v. Fitzssimmons Drilling Co. Inc., 284 U.S.
183, 189 (1932) “The fact thathe plaintiff’ s] motive for joining a . . defendantis to defeat
diversity is not considered indicative of fraudulent joind@béls, 770 F.2d at 32.

Finally, Cabot contends that it is proper to take judicial notice of the finanakality of
a claim agairtsMr. Velky. See Cabot Mem. Opp’n Pl.’s Mot. of Remand 22 (citiBentley v.
Merck & Co., No. 17-1122, 2017 WL 2311299 (E.D. Pa. May 26, 2017)). BBentiey the
court took notice that plaintiff’'s counsel “stated candidly in answer to a questiortHfeooourt
that plaintiffs have no intention of pursuing judgments against [the non-diverse deferfsknt].”
Bentley, 2017 WL 2311299, at *3. Here, there is no indication MratRissmillefs counsel has
made such a statement.

In short, Defendants fail to show that Mr. Rissmiller lagied faith in prosecuting the

action against Mr. Velky.

approximately forty cases regarding beryllium exposss#e Cabot Mem. Opp’n Pl.’s Mot. of
Remand 23, Ex. D. Mr. Velky’s affidavit states that no judgment has ever been egtErsd a
him in any of the caseSeeid. Ex. A. But unsuccessful litigation is not evidence that other
plaintiffs have failed to prosecute thelaims against Mr. Velky.
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V. Conclusion

For the reasons set forth abovecéuse Defendants fail to meet the heavy burden in
showing that Rissmiller’s claims against Velky have no reasonable basis in atbrable
ground or that Rissmiller has no real intention in good faith to prosecute the actiost agai

Velky, theCourt grants Rissmiller's Motion to Remamdseparate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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