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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OFPENNSYLVANIA

UTICA MUTUAL INSURANCE
COMPANY,
Plaintiff,

V. : No. 18¢€v-1646

CINCINNATI INSURANCE COMPANY,
Defendant.

OPINION
Plaintiff 's Partial Motion for Summary Judgment, ECF No. 45—Granted in part
Defendants Motion for Summary Judgment, ECF No. 29—Penied

Joseph F. Leeson, Jr. January 15, 2019
United States District Judge

l. INTRODUCTION

In thisfire insuranceclaim dispute, two commercidduildings with separate street
addresses were connected by a covered walkway. A fire destroyed one ofdimgéuiut not
the other. The business operating out of the two addrieades commercial insurance policy
issued by Defendant Cincinnati Insurance Company and sought coverage for dige tiathe
building. The parties, the business’s assignee and the insurer, do not dispute that theiabmme
policy covered damage to the building that did not burn down. The defendant insurer argues that
the two buildings were separate and the policy did not cover damage to the destraled.buil
The plaintiff assignee argues that, because the buildings were connectédirittezlya single
building and the coverage for the surviving building extends to the destroyed buildind.as wel

The defendant refused to cover the damage to the destroyed building and the plaintiff

sued for breach of the insurance policy. Both parties have moved for summary judgneent. Thi
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Court concludes that both parties present reasonable interpretations of the peigmkse and
thus that the policy is ambiguous. This Court considers extrinsic evidence of the’parti
intentions and concludes that it does not resolve the ambiguity one way or anothear&heref
this Court applies the Pennsylvania principleaftra preferentegrconstrues the policy in favor
of coverage, and grants summary judgment in favor of the plaintiff as totyianlits breach of
contract claim. However, because a dispute of fact remains concerning the hkidestroyed
building to which the plaintiff is entitled under the policy, this Court denies summaggngrat
with respect to damages.

I. FACTUAL BACKGROUND

The following facts are undisputed:

For many yearrizerPainterStove Works, Inc. conducted business operations at
property in Reading, Pennsylvania, comprised of two separate street add@8geston
Avenue and 600 Arlington Street. Stat. Facts { BGildings, each with walls and a roof,
stood at 200 Orrton and 600 Arlington and were coteaelsy a covered walkway with walls and
a roof. Stat. Facts. 11 4, 22.

Defendant Cincinnati Insurance Company issued a commercial propertyncespaicy
with various kinds of coverages to Prizer; the policy was effective fromLJ@915, to July 1,
2018.Stat. Facts. N[5, 7.

On April 22, 2016, a fire destroyed 200 Orrton and its contents, but not 600 Arlington.
Stat. Facts. 1 16. Prizer sought coverage under the policy for the fire damage ta@0@uaair

Cincinnati made a payment under the pofmyPrizets destroyed business personal property

! Except where noted, all references to “Stat. Facts” refer to Utica’s Statehfraats

ECF No. 45-1, and Cincinnati’s corresponding responses, ECF No. 49-1.
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located at 200 Orrton, Prizer’s lost business income and extra expetageBacts. 17; Philpot
Decl. 11 910, Ex. A to Cincinnati’'s Motion, ECF No. 29-2. Prizer also sought building coverage
eqgual to the cost to replace 200 Orrton, but Cincinnati determined that although the policy
provided building coverage for 600 Arlington, it did not provide building coverage to 200
Orrton Stat. Facts. 918, 23, 30. Cincinnati knew about the enclosed walkway connecting 200
Orrton and 600 Arlington at the time it denied building cover&tgt. Facts. 4.Prizer and

Prizefs insurance agency, Gallersurance, took the position that 600 Arlington and 200 Orrton
were considered one building under the pol&tat.Facts. 83.

In December 2016, Prizer filed a lawsuit against Gallen Insurance in the Court of
Common Pleas for Berks County, Pennsylvaalieging that Gallerinsurance, as an authorized
insuranceagent for Cincinnati and Prizeinsurance broker, negligently failed to obtain building
coverage for 200 Orrton. CincinnatiCounterstat. Facts { 57; Ute&esponse to Cincinnati’
Counterstat. Fac®% 57 ECF No. 52; Cincinnati Ex. M, ECF No. 49-14.

On March 19, 2018, Prizer, GallémsuranceandPlaintiff Utica Mutual Insurance
Company (the errors and omissions liability carrier for the insurayera,aGallen Insurance)
entered an agreement to settle the lawsuit against Reineinnati’s Counterstat. Facts ;63
Utica Response to Cirmanati’'s Caunterstat. Facts, § 63. As part of this agreement and in
exchange for $2.8 milliorRrizer assiged allclaims against Cincinnati resulting from the fire to
Utica. Cincinnati’'s Counterstat. Facts | &ica Response to Cinuiati’s Counterstat. Facts,
64.

Utica filed suit against Cincinnati in this Court on April 19, 2018. Complaint, ECF No. 1.
Utica brings claims for breach of contract, reformation of the insurance patid bad faith,

alleging that Cincinnati wrongly denied Prizebuilding coverage claim for 200 Orrton.
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Cincinnati moved for summary judgment on all of Uticalaims well in advance of the close of
discovery, arguing that the policy is unambiguous and provides no building coverage for 200
Orrton. ECF No. 29. Utica later filed a cras®tion for partial summary judgment on its breach
of contract claim, arguing that the policy is unambiguous and provides building cofarageé
Orrton or, if the policy is ambiguous, that extrinsic evidence shows the partiegianteto
provide building coverage for 200 Orrton. ECF No. 45. These motions are ripe for décision.
[I. LEGAL STANDARD

Summary judgmentshould be rendered if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine istuarasmaterial fact
and that the movant is entitled to judgment as a matter df l&ed. R. Civ. P. 56(c)furner v.
Schering-Plough Corp901 F.2d 335, 340 (3d Cir. 1990). A disputed factmaterial if proof
of its existence or nonexistence woaltect the outcome of the case under applicable
substantive law, and a dispute is “genuine” if the evidence is such that a reasogatdalfur

return a verdict for the nonmoving partgnderson v. Liberty Lobby, In&77 U.S. 242, 248,

2 Cincinnati’s early motion for summary judgment, filed before the completion of

discovery, prompted several other motiddsca moves to strike arguments Cincinatti made in
its reply in support of its motion for summary judgment, based on new information learned i
discovery, which Cincinnatid not raise in its motion. In the alternative, Utieguests leave to
file a surreply. This Court grants Utica’s motion, and will considiéica’s sur+eply brief in
opposition to Cincinatti’s motion for summary judgment, ECF No. 43-1, in deciding tre cros
motions for summary judgment.

Both parties also move to supplement the record on their respective mdtioasnoves
to supplemenits opposition to Cincinatti'summary judgment motion based on additional
discovery after briefing for Cincinatti’'s motion concluded. ECF No. GRBcinatti moves to
supplement the record for both summary judgment motions with the reports prepased by
experts after the briefing for botummary judgment motions concluded. ECF No. 54. Both
motions are granted. This Court will consider all the parties’ arguments aendtitgerecord in
deciding the crosmotions.
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257 (1986). The party moving for summary judgment bears the burden of showing the absence
of a genuine issue as to any material f&&tlotex Corp. v. Catretd77 U.S. 317, 323 (1986).
Once such a showing has been made, the non-moving party must go beyond the
pleadings with affidavits, depositions, answers to interrogatories okéhimlorder to
demonstrate specific material facts which give rise to a genuine iBsdeR. Civ. P. 56;
Celotex 477 U.S. at 324ylatsushita Elec. Indus. Co. v. Zenith Radio Co#jg5 U.S. 574, 586
(1986) (stating that the non-moving party “must do more than simply show that themeis s
metaphysical doubt as to the material fgct3 he party opposing the motion must produce
evidence to show the existence of every element essknitigicase, which it bears the burden of
proving at trial, becausa“complete failure of proof concerning an essential element of the
nonmoving partys case necessarily renders all other facts immatei@®lotex 477 U.S. at 323;
see also Harter v. @.F. Corp, 967 F.2d 846, 851 (3d Cir. 1992). “Inferences should be drawn
in the light most favorable to the non-moving party, and where the non-movingspariyénce
contradicts the movant’s, then the non-mov@ntust be taken as triieBig Apple BMWInc. v.

BMW of N. Am. In¢974 F.2d 1358, 1363 (3d Cir. 1992¢st. denied507 U.S. 912 (1993).

V. ANALYSIS
The parties do not dispute that the insurance policy is a valid contract betwesraRdiz
Cincinnati, or that Cincinnati has provided coveralyjeadyfor Prizets destroyed business
personal property located at 200 Orrton, lost business in@rdesxtra expenseshe issue is
whether the policylsorequired Cincinnati to provide building coverage, or cover the cost of the
damageo 200 Orrton.
Utica argues that the policy unambiguously provides building coverage Or20d

because it covershe building or structure” described as 600 Arlington. Utica urges this Court to
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adopt the plain meaning of “buildingis a structure with a roof and walls and argues that
because an enclosed walkway with walls and a mmwinect2000rrtonand 600 Arlington, the
structures are oribuilding” underthebuilding coverage for 600 Arlington. Utiedso argues
that, to the extent the policy is ambiguous, it must be resolved in favor of coverage. I suppor
of resolving any ambiguity in its favor, Utica points to extrinsic evidence angathat the
standard trade usage of the tébuilding” and the course of Pritzer a@ihcinnati’'s dealings
show their intent that the coverage for 600 Arlington would includeo@n

Cincinnati argues that the policy unambiguously provides no building coverage for 200
Orrton Cincinnati points to the policg’Schedule ofocations, which lists 600 Arlington and
2000rrtonas separate locationsumbers 1 and 2, respectively. The pokceclarations page
lists building coverage only for what Cincinnati interprets as Location ligbainlo building
coverage for Location 2. Thus, aegsCincinnati, the policy unambiguously excludes building
coverage for 20@rrton Cincinnatiargues that, even if the policy is ambiguous, the extrinsic
evidence Utica cites does not support Usasinglebuilding theory because it does not show
thatCincinnati ever intended the policy to extend building coverage t@2@0n Cincinnati
cites testimony of Gallen employees and notes from Gallaternal evaluation of the policy
after the fire to show that the parties did not contemplate building coverage for26Q
Cincinnatialso argues that, because Prizer previousdg $Gallen for negligently failing to
obtain building coverage for 2@rrton, Prizets admission that 200rrtonwas not covered
binds Utica as Prizesassignee

“The interpretation of an insurance contract regarding the existence-existence of
coverage isgererally performed by the couft.Minnesota Fire & Cas. Co. v. GreenfielB55

A.2d 854, 861 (2004) (quotin@eneral Accident Insurance Caf. America v. Allen692 A.2d
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1089, 1093 (1997)). In interpreting an insurance contract, the Court asgsirtain the intent of
the parties as manifested by the terms used in the written insurance’gatinggal Mut. Ins.
Co. v. Baumhammer838 A.2d 286, 290 (2007) (citif)1 Fourth Street, Inc. v. Investors Ins.
Grp., 879 A.2d 166, 171 (2006)[W]hen a written contract is clear and unequivocal, its
meaning must be determined by its contents alone. It speaks for itselfrezatheng cannot be
given to it other than that expresseldesko v. Frankford HosBucks Cnty.15 A.3d 337, 342
(2011) (quotingSteuart v. McChesngg44 A.2d 659, 661 (1982)3ee alsdns. Adjustment
Bureau, Inc. v. Allstate Ins. GAR05 A.2d 462, 481 (2006) (“When the terais contract are
clear and unambiguous, the intent of the parties is to be ascertained from the dosethént i
(citations omitted).

“Where a contract provision is ambiguous, however, extrinsic evidence may bdyroper
admitted in an attempt to reselthe ambiguity. Beta Spawn, Inc. v. FFE Transportation Servs.,
Inc., 250 F.3d 218, 227 (3d Cir. 2001) (citigre Herr's Estate 161 A.2d 32, 34 (196D)But a
contractwill be found ambiguous it is “reasonably or fairly susceptible of different
constructions” ands “obscure in meaning through indefiniteness of expression or has a double
meaning. Bohler-uddeholm Am., Inc. v. Ellwood Grp., In247 F.3d 79, 93 (3d Cir. 2001)
(quotingDuquesne Light Co. v. Westinghouse Elec. C@&®F.3d 604, 614 (3d Cir. 19954.
contract is not ambiguoygst becausthe parties do not agree on the proper construdtion.

In the context of insurance contracts, Pennsylvania courts have adoptedrtitze
proferentenprinciple of interpretation... by whid ambiguities in policies are construed against
the insurer.’Reliance Ins. Co. v. Moessné&g1 F.3d 895, 905 (3d Cir. 1997) (internal citations
omitted). Under this principle, when a provision in an insurance policy is ambiguous, “the polic

is to be construed in favor of the insured . . . and against the insurer, as the insurdredrafts t
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policy and controls coverageBaumhammer€938 A.2d at 290 (quotinigvaerner Metals Div.
of Kvaerner U.S., Inc. v. Commercial Union Ins., @88 A.2d 888, 897 (2006)See alsdVest
v. Lincoln Benefit Life Cp509 F.3d 160, 169 (3d Cir. 2007) (“An unclear, ambiguous provision
will be construed against the insurer and in favor of the insQrd&dhtis, wherextrinsicevidence
does not resolvan ambiguity courts construe the ambiguous provision in favor of the insured
and against the insurer as the drafter of the agreebm@nma v. Ohio Nalt'Life Assurance
Corp., 329 F. Supp. 3d 78, 94-95 (M.D. Pa. 2018) (qudtiatyl Cas. Co. v. Youn@009 WL
2170105, at *3 (E.D. Pa. July 17, 20p9)

A. The policy is ambiguous with respect to building coverage for 200 Orrton.

In this case, the parties both present reasonable constructions of the insuiiagice pol
which this Court concludes is ambiguous. The policy’s Building and Personal Propeerage
Form explains thatincinnatiwill pay for loss to a covered “buildingg’s defined by the
policy’s Declarations page:

SECTION A. COVERAGE

We will pay for direct physicafloss” to Covered Property at thpremises” caused by or
resulting from any Covered Cause of Loss.

1. Covered Property

Covered Property, as used in this Coverage Part, means the following types adf/prope
for which a Limit of Insuranceis shown in the Declarations:

a. Building
Building, meanshe building or structure described in the Declarations,
including:
(1) Completed additions. . . .
ECFNo. 29-3, at CIC003497 (emphases added). The psliggtlarations lists various

coverages provided, including four items described osfyBailding:”
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OPTIONAL COVERAGES

___COVERAGE PROVIDED . _ Applicable only when an entry is made
o Do "~ Business
Ette Of Income
em Coveage  Limts  Loss Jncom

" “Haploo-
Infation  Rapioco- mam Coal Agmed Mondily  Mesdmur  Exended
Gunnd el Coed ind. Stock Walie  Limibl Pericg Parod

1 T - i ey s e e e S e 1 L] i ] (Faction L oy

BLANKET BUSINESS 17,770,000 90% S8DECIAL X ' P SO
FERSONAL PROPERTY

1-1 BUILDING 4,692,400 B80% SPECIAL %

2-1 BUSINESS INCOME 12 MONTHS ALS SPECIAL
W/BXTRA EXPENSE (b) SEE FAZ242

5-1 BUILDING 704,000 B80% SPECIAL b

10-1 BUILDING 21,100,000 90% SPECIAL ' b3

10-2 BUILDING 795,000 90% SPECIAL X X

ECF No. 29-3, at CIC003494. Above the excerpted section, in the box for the address of the
covered location, the Declarations pages refers to another document, the Schieolcddafs.
This documenlists ten address@s columns under the following heading&OC.; STREET
ADDRESS; CITY; STATE; ZIP CODE.The Schedule of Locations lists “1” in the “LOC.”
Column for 600 Arlington St., Reading, PA 19611-2031 and “2” in the “LOC.” column for 200
OrrtonAve., Reading, PA 1961ECF Na 29-3, at CIC003494.

The parties seem to agree that Iterhih the Declarations corresponds to Location 1 on
the Schedule of Locationise. 600 Arlington, although the policy documents do nakmthis
connection explicitly. Even accepting the partiagerpretation, the question remains whether
the listed'Building” coverage in Iltem-1 covers only 600 Arlington or 2@Drrtonas well. The
policy covers anyBuilding or structurédescribed in the Declarations as well as any completed
additions. The policy does not define “building or structagisted in the Declarations page,
nor does it define “completed addition.” Under Pennsylvaniatlai Court mustook to the
contract as a whole for guidance in interpreting a term in the corBder-Udderholm 247 F.

3d at 97.
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Utica urges this Court to adopt an ordinary language definition of “building” as a
structure with a roof and walls and conclude that, because an enclosed walkwasigi and a
roof connects 200 Orrton to 600 Arlington, thegerdy at both addresses forms a single
building. Thus, the building coverage for 600 Arlingtmted n the Declarations as Iteml1l
applies to 200 Orrton as we@incinnati counters that the Declarations page lists the locations to
which coverage appkse Item 11 corresponds to Location 1 from the Schedule of Locations, 600
Arlington, and Item 2-1 corresponds to Location 2 from the Schedule of Locations, 200 Orrton.
Because the Declarations pages lists building coverage for Hierbut only “businessicome
w/extra expense” for Item-2, the policy does not provide building coverage to 200 Orrton.

Both parties’ interpretations find support in the policy documéastrary to Utica’s
arguments, a plain language understanding of “building” does not help resolve thidtgliffi
because the parties do not dispute that@@G@n 600 Arlington, and the walkway between
them all have walls and rooves: the question is not how to define buildings, but rather how to
count then? But because the piey does not define “building or structurdtem 1-1 reasonably
could refer to the entire structure comprising 600 Arlington,Qf€n, and the covered
walkway between thenMoreover, 200rrtonand the covered walkway might also be

considered &ompleted additiohto 600 Arlington, which the policy includes in the definition

3 The architecture of our nation’s capital provides a counterexample to Urgaisent

that a plain language definition of “building” requires treating 200 Orrton and 60yt as a
single building because they are connected. In Washington, D.C., an underground tunnel
connects the Capitol Building with the Russell Senate Office Building to adoatsrs and their
staffs to move back and forth convenien8geRussell Senate Office BuildingNUFED STATES
SENATE, https://www.senate.gov/visiting/common/generic/RussellBuilding. hike 200

Orrton, 600 Arlington, and the covered walkway between them, the Capitol BuildenBussell
Senate Office Buildingand the tunnel between them each consist of walls and a roof. Yet
common parlance refers to them, not as a single building, but as the Gagdoig and Russell
Senate Officduilding.
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of covered building. In support of its contrary interpretation, Cincinnati leans heavitg dact
that the Declarations page lists no building coverage for Iltem 2-1, which Cina@rgats refers
to 2000rrton Cincinnatiargues that the Declarations thus show that the parties expressly
intended to exclude building coverage for Zl@ton, otherwise, there would be building
coverage listed for Item 2. However, the absenceseparate building coverage listed for Item 2
cuts both ways: the absence of a separate listing foD2@n could also mean that the parties
intended the building coverage for 600 Arlington in Item 1-1 to extend t@2@0nas well. In
short, this Court concludes that the policy is fairly susceptible to both partiesumiosts and
therefore that the policy is ambiguous.

B. Utica’'s Extrinsic Evidence

After a court determines that an insurance policy is ambiguous, it may conditesie
evidence othe partiesintent. Gillis v. Respond Power, LL®&77 F. App’x 752, 755-56 (3d Cir.
2017).Relevant extrinsic eviden¢shows the purpose of the [contract], its subject matter, the
situation of the parties, . . . the circumstances suriogride makingf the contractand the
negotiation process (if there was any negotiatidd).(quotingNorthbrook Ins. Co. v. Kuljian
Corp, 690 F.2d 368, 372 (3d Cir. 1982)

Utica points to threeategories of extrinsic evidence thatigues establish the parties
intent to extend building coverage to 200 Orrton: (1) the parties’ course of conductp(@¥rec
in insurance and public databases, and (3) alleged trade usage of the term “building.”

First, Utica relies on evidence ttie partiescourse of conducUtica points fist to an
error in the square footage listed for 600 Arlington on Piszesurance applicatioifhe
application lists a total area of 57,500 square feet for 600 Arlingemtjtica Ex. G at

CIC000262, ECF No. 35-8, but the underwriting report Cincimeatived listed the area as
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41,210 square feetgeUtica Ex. E at CIC000049, ECF No. 35-6. The underwriting report for
200 Orrton lists its total area as 28,752 square feet. Utica Ex. F at CIC000068, ECF/No. 35-
Utica argues thaTincinnati’s use of the larger number for 600 Arlington demonstrates the
parties intent that building coverage for 600 Arlington would include 200 Orrton as Wah.
conclusion does not followAdding the individual areas for 600 Arlington and 200 Orrton
according to the underwriting reports yields a total area of 69,962 square félg 59500
square feelisted for 600 Arlington. Additionally, Prizes’insurance application separately states
that 200 Orrton had a total area of 25,000 square feet, in addition to the 57,500 square feet figure
for 600 Arlington. The insurance application does not make clear that the padreted the
building coverage for 600 Arlington to apply to 200 Orrton.

Utica submits further evidence of the partieseractions to show that Prizer understood
it was purchasinguilding coverage for both 600 Arlington and 200 Orton. Utica cites to a letter
from Cincinnati’s claims handler which Utica claims acknowledges Psizerderstanding that
200 Orrton and 600 Arlington were one building. Utica Opp. Ex. H at U001134, ECF No. 35-9.
However, this letter is dated April 28, 2016, after the fire on April 22, 2016, and merely
summarizes the position Prizer took after fihe. fUtica offers some evidenoé communications
from before the fire occurred that express Galiemurance’s belief that 200 Orrton had coverage
as part of 600 ArlingtorSeeUtica Opp. Ex. J at U000183-185, ECF No. 3584, K at
U003869-71, ECF No. 35-1Plowever this evidence shows communication between Gallen
Insurance and Prizer and Gallesuranceand a thirdparty reviewer of insurance summasies
Utica presents no evidence that Prizer or Gallen Insui@rmenunicated Prizersnderstanding
of the coverage t€incinnatiat the time they formed the contract or any other time prior to the

fire. Evidence of Prizes“uncommunicated subjective understanding or intenifrelevant

12
011519



becauséthe courts objective is to discover hmeaning thatach party had reason to know
would be given to the words by the other parillis v. Respond PoweLLC, 677 F. AppX

752, 755-56 (3d Cir. 201 {internal quotatias and citation omitted). Becausettensic
evidence of one party’s undisclosed, subjective understanding, intent, or opinion about the
meaning of ambiguous contract language cannot be used to substantiate a particular
interpretation of that languaged., Utica’s evidence of Prizer’s private understandiogs not
resolve the almguity in its favor.

Second, Utica points to entries in Cincinraproperty database and Pennsylvania tax
and property records to show that 200 Orrton was included in “the building or structure”
described in the declarations. Utica performed a sedrBlerks County public tax records and
claims that the search revealed a sifighelustrial Building on the parcel of land including 600
Arlington and 200 Orrton and produced no separate tax records for 600 Arlington. This evidence
does not support Utica’positionthat only one building stood on the property, though, because
the parcel search describes the propertyratstrial Building” and Detached Improvements.
Utica Opp. Ex. |, Ex. 35-10. Also, as Cincinnati points out, Utica performed the search on
October 22, 2018, long after 200 Orrton had been destrofed s evidence from the property
databassimilarly fails to support itsinglebuilding theory.Utica offers evidence that running a
search irCincinrnati's database for 200 Orrton reveals no results, but searching for ®rizer’
business located at 200 Orrton Avenue returns a result for Prizer at 600 Arlington. fiteus, U

reasons, Cincinnati was aware that the building at 600 Arlington included 200 Orrtorvdfipwe

4 Indeed, the parcel search seems to describe the land andiegrbittie insight into the

building—or buildings—constructed on it. The results list a “location address” of 200 Orrton
Avenue, but a “Mailing Address” of 400 Orrton Avenue. The search includes a map with the
entire parcel of land outlined in red; insithe parcel is a dot labeled “600.”
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asCincinnati explains, the evidence Utica provides comes not from Cincinnatiteadatdut
from a database operated by a third pastica provides no evidence that the information in the
database reflectSincinnati's understanding of the terms of the policy. Additionally, just because
the database links 200 Orrton and 600 Arlington does not mean that the parties intended to treat
them asone building: the policy documents list both 200 Orrton and 600 Arlington separately
and contain coverages for each. Thus, their linked presence in the databasstesntovigh
Cincinnati’s position as well as Utitsa

Lastly, Utica argues that the trade usage of the tbuiiding” in the insurance industry
would understand 200 Orrton, 600 Arlington, and the covered walkway as one builiitag.
offers three sources to demonstrate that the teuiiding” is commonly understood to include
two connected properties. Utica first cites the definitiotbaflding” in various insurance
treatises, in effect to establish that a building requires a structure with wéhisraof®
However, these definitions do not support Utica’s interpretation because, as dishmss
defining a building as a structure with wadlisd a roof does not determine whether 200 Orrton
and 600 Arlington comprise one building or two. Utica next offers the testimony of Celea G
a Gallen Insurance representatitrgt it is common knowledge in the insurance stduthat
properties like 200 Orrton and 600 Arlington would be considered part of the same “building”
when connected by an enclosed walkway. However, no reasonable jury could fiGdltbds
testimonyestablished)tica' s interpretation ofbuilding” as“having such regularityfo
observance in a place, vocation or trade as to justify an expectation thhbé wliserved with

respect to [a particular agreemehfjrtesian Water Co. v. Chester Water Autto. CIV.A. 10-

5 Utica cites two sources that define “building” as any structure willls aad a roof and

one treatise that defines “building” as “a structure or edifice enclospgae within its walls
and usually, but not necessarily, covered with a roof.” Utica Mot. 28-29.
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7453, 2012 WL 3029689, at *4 (E.D. Pa. July 24, 2012) (gg®ationwide Life Ins. Co. v.
Commonwealth Land Title Ins. C&iv. A. No. 05-281, 2011 WL 204619, at *8 (Ea.

Jan.20, 2011) (alteration in original). Gallen relies only on his own understanding and vague
recollections ofnsurance Agents & Brokers seminars he may have attended in the 1990s,
although he could remember no specifics. Gallen Dep. 167:15-175:22, Cincinnati Reply Ex. D,
ECF No. 39.

Third, Utica offers opinions from two experts, David L. Stegall @lid R. Jolsteadto
establishthat the insurance industry commonly understands the term “building” to include
connected propertieslowever,Stegall only offers a definition of “building” and his own
opinion that 200 Orrton should have been covered; noathahdustry standard woulcgard
the two propertieasone building® Jolsteadsimply asserts without explanation or evidence that

trade usage would understand both properties as one builditnca's experts do not provide

6 Stegall largely limits his analysis to reiterating Utica’s proposed “veadtsroof”
definition of “building,” which, as previously discussed, does not estatdshmany buildings
the policy covered:

Basel on my experience, the term “building” is commonly understood in the
insurance industry to mean roofed structures, and “structure” is more broadly
understood to mean anything constructed. These terms are recognized in the
industry to include traditional buildings with walls, a floor, and a roof, and can
include other properties depending on the circumstances. Given the trade usage and
common and ordinary understanding of these terms, a knowledgeable underwriter
would know that a building like 600 Arlingtaronnected by a permanent, enclosed
walkway to 200 Orrton fits the industry definition of “building or structure.” In my
opinion, CIC should have applied these definitions when evaluating the risk during
the underwriting process, as well as after the loss.

Utica Ex. 3 at 3, ECF No. 45-5.

! Jolstead states simply: “According to information provided for revieweRsmce at

least 2009, has considered property at 600 Arlington Street and 200 Orrton Avenue as a single
building for commercial property building coverage purposes. The property atitdissses is
connected by a covered walkway, thus being considered as one building.” Uticat BxEC&

No. 45-6.

15
011519



any evidence of a trade usage that supports 'dtiaglebuilding theory? Altogether,Utica's
proffered extinsic evidence does not resolve the ambiguity in favaisafinglebuilding
interpretation of the policy.
C. Cincinnati’s Extrinsic Evidence

Cincinnati offers its own extrinsic evidence in support of its position that theymties
not provide building coverage to 200 Orrtéiirst, Cincinnaticontends that Dave Gallen
admitted during his deposition that the insurance application for the policy at mesathar
policy documents do not reflect building coverage for 200 Orrton. Cinciaragument
misrepresents the nature of Galetestimonythough:Cincinnati cites instances Gfallen
explainirg the contents of various documents, not making any admissions concerning building
coverage under the policgeeGalen Dep.22:18-23:9, 44:4-14, 74:11-21, 82:6-17, 83:14-22,
88:6-20, 124:11-15, 204:22-205:5, ECF No. 39.

Second, Cincinnati relies on ahet Galleninsuranceemployeés statements interpreting
documents. After the fire, Gallen Insimces Amy Fox investigated the compasyecords

regarding building coverage for 200 Orrton and hand-wrote notes on some of these documents.

8 Although Cincinnati argues that its own experts controvert Utisa&Cincinnati Opp.

23, Cincinnati’s experts do not address trade usage, ddtter. Evans largely reiterates
Cincinnati’s position that, because two segia Locations were listed, theildings were

separate, witimo real discussion of the meaning of “building.” Cincinnati Mot. Supplement EX.
A, ECF No. 54-2, (“While Gallen contends that it viewed the building at 200 Orrton Ave. as a
part of Location # 1, 600, Arlington St., because there was a walkway between the buhdngs, t
is inconsistent in my opinion with the scheduling of separate locations for buildithgsta/o
addresses). Dave L. David simply asserts that he disagrees with Gallelegadtvdthout
providing any competing analysis or evidence of trade ugagd3, ECFNo. 54-3, (Mr. Gallen
and Utica’s egert, David Stedh also state that it is standard practice in the insurance industry
to consider buildings with a walkway as one. Based on my extensive experiencaguthace
industry as an underwriter and as an agency consultant, | disagree wialMris and Mr.
Stegalls statement$.
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Cincinnatihighlights three examples and contends that they establish that the policy does not
provide building coverage for 200 Orrton:
1. Fox wrote on a copy of a 280isting of Prizers locations thdt[T] his is the 1st time 200
Orrton appears in our system (that | can find) and it was listed sepaaatblyiltling
COV at this point. Cincinnati Opp. Ex. F at U003757, ECF No. 49-7.
2. Fox wrotea copy of a 2008 email to Cincinnati from Gallesurancés Kelly Swanger
that addressed quoted building coverage for 600 Arlington for the 2008-2009 policy year
“Did not request AV or list 200 Orrton as part of bldg.” Cincinnati Opp. Ex. J at
U002322, ECF No. 49-11.
3. Fox wrote m aJuly 16, 200®mail from Gallerinsurancés Kelly Swangerd Wells
Fargds Maureen Lallytelling Lally that the building were connected and thus the
coverage supplied for 600 Arlington applied to 200 Orrton: “Cannot locate anything in
Applied from Cincinnati advising this is one locatiodust activity Kelly entered
7/16/09 indicating this & that iwas okd by Dave Galleri.Cincinnati Opp. Ex. L at
U003864, ECF No. 49-13.
As was the case with Gallsrdeposition testimony, Fox’notes relate to her interpretation of the
documents in Utica’s possession, not to the pairtshtions in forming thenisurance contract.
Furthermore, the documents Cincinratiphasizes all predate Prizeapplication for the policy
at issu@ and appear to relate to previous coverage y€ansjnnati offers no evidence to

establish their relevance to thpelicy issued in 2013-0X s notes establish, at best, a lack of

o Prizer's application is dated June 5, 208&eUtica Opp. Ex. G at CICO0024ECF No.
35-8
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documentary evidence to support Utica’s position—not any affirmative evidesc@port
Cincinnati’s.

Next, Cincinnatiargues that Utica has made a judicial admission that there is no building
coverage f0200 Orrton. Cincinnati points to a 2017 lawsuit by Prizer againgtiGeisurance
in the Court of Common Pleas for Berks County, in which Prizer alleged that Galieance
“negligently and inexplicably failed to procure insurance coverage for 2@0nOrCincinnati
Opp. 16. Cincinnatargues that Utica, as Prizeassigneéstands in Prizer's shoes” amsl
bound by Prizes admission in its complaint that Gallersurance did not obtain building
coverage for 200 Orrton. Judicial admissions are concessions in pleadings ohérieiisd the
party who makes therBerckeley Inv. Grp., Ltd. v. Colki#55 F.3d 195, 211 n.20 (3d Cir.
2006). However, only statements of fact subject to evidentiary pevobe judicial admigsns,
not a partys legal positios. SeeUnited States v. Bogarf15 F. App’x 161, 171 n.8 (3d Cir.
2017) (noting that coumwas“doubtful” that answer to complaint denying ownership of property
was“judicial admissioh that prevented partyom assertingan ownership interest). Cincinnati
relies on Prizés legal claims, not its assertions of fact. Moreover, judicial admissioaistie
party who made them only in the cause of action in which the party madeHberal v. Sun
Ins. Office, Ltd.No. CIV. A. 92-0442, 1993 WL 56028, at *3 (E.D. Pa. Feb. 27, 1993).
Cincinnaticannot rely on a judicial admission made by Usgaredecessor in interest in a
previous case.

Lastly, Cincinnatiargues that because Utica has admitted that the policy documents
speakfor themselves, Utica has admitted that the policy is unambiguous. This argunsenbtioe

establish that the policy provided coverage for 200 Orrton. Utica has in facttkekposition
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that the policy documents are unambiguous throughout this litigatibasserts that the policy
unambiguously provides building coverage for 200 Orrton.

To summarize, this Court finds that the policy is ambiguous as to whether it provided
building coverage for 200 Orrton and that the extrinsic evidence submitted fyrties does
not resolve the ambiguity. Therefore, applying Pennsylvania’s princiglendfa preferentem
which provides that “the policy is to be construed in favor of the insured . agamnubst the
insurer, as the insurer drafts the policy and controls covertue Court will resolve the
ambiguity in favor of coverage and grant summary judgment to Utica on ithbyéeontract
claim.See Lomma329 F. Supp. 3d at 94-95 (granting summary judgment in favor of insured)
(quotingBaumhammer<H938A.2d at 290).

D. Damages

The parties also dispute the proper measure of damages under the policy and the amount
to which Utica is entitled. Utica contends thatan recover the full replament cost of 200
Orrton andpresents evidence that the cost tdaep 200 Orrton is $3,256.063.02. Utica Mot. 30.
Utica also argues that it is entitled to prejudgment inteliekst.

Cincinnati responds that the policy only allows for replacement costs if the buhlaéng
actually been repaired or replaced or if repaage begun within two years of the loss, but that
Utica presents no evidentteat the destroyed building has been repaired or replaced. Cincinnati
presents the expert opinion of Douglas L. MacKinney that the replacement 206t ©frton is
$2,574,628, and that the replacement less depreciation is $2,137,611. MacKinney Report, Ex. C
to Cincinnati’s Motion to Supplement Summ. J. Record, ECF No. 54-4.

Regardless of whether Utica is entitled to the full replacement cost of 20M Or the

actual value (tb replacement cost minus depreciation), an issue of fact remains concerning the

19
011519



value of the building. Therefore, although this Court grants summary judgment in fayicaof
with respect to liability on its breach of contract claim, summary judgmeenisd with respect
to damagesSee In re Jordam03 B.R. 339, 345 (Bankr. W.D. Pa. 2009) (granting summary
judgment on liability but not damages where dispute of material fact existegrengovalue of
property at issueNN&R, Inc. v. One Beacon Ins. Grplo. CIV. 03-5011 (JBS), 2006 WL
1765077, at *10 (D.N.J. June 26, 2006) (denying summary judgment where parties offered
competing proofs concerning cash value of damage to property).
E. Utica’'s Remaining Claims for Reformation and Bad Faith

Utica's Complaint includes two additional claims on which Utica did not move for
summary judgment. Utica likely cannot prevail on eittvee.Utica brings a claim for
reformation of the insurance policy in the event of a determination that the palingtdnclude
coverage for 200 Orrton. Compl. 1 37-40. However, this Court has determined that the policy
did provide building coverage for 200 Orrtdtica also brings a Pennsylvania state law claim
for bad faith, alleging tha€incinnatiacted in bad faith byehying building coverage for 200
Orrton even though it knew that the policy provided coverage for 200 Orrton. Cif#49.
A valid cause of action for bad faith under Pennsylvaniaréaquires‘clear and convincing
evidence . . that the insurer: (1) did not have a reasonable basis for denying benefits under the
policy; and (2) knew or recklessly disregarded its lack of a realohabis in denying the
claim” J.C. Penney Life Ins. Co. v. Pilp893 F.3d 356, 367 (3d Cir. 2004) (quotifgrletsky v.
Prudential Prop. & Cas. Ins. Cp649 A.2d 680, 688 (Pa. Super. Ct. 1994))réasonable basis
is all that is required to defeat a claim of bad faitl. See alsd-rog, Switch & Mfg. Co. V.
Travelers Ins. C9.193 F.3d 742, 751 n.9 (3d Cir. 199Basedon the undisputed facts, it

appears that Utica can show at most @iatinnati relied on its competing interpretation of the
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policy in denying building coverage for 200 Orrton. As this Court found above, Cincgnati’
interpretation was reasonable, whinlkeans that Utica likely cannot prevail on a bad faith claim
based on Cincinnati’s decision to deny coverage.

Cincinnati moved for summary judgment on the bad faith claim, but on the basis that
those claims failed because the policy did not provide building coverage for 200 Orrton.
Cincinnati Mot. 6-7. A court may grant summary judgment on grounds not raised by,dparty
must give notice and a reasonable time to respond. Fed. R. Civ. PT&6(5fore, Utica will be
granted an opportunity to show cause why summary judgment should not be entered in
Cincinnati’s favor on Utica’s claims for reformation and bad faith in Counts Ill&and |

V. CONCLUSION

For the reasons discussed above, this Court grants Utica’s motion for partialrgumma
judgment on its brezdn of contract claim with respect to liability, but denies the motion with
respect to damages. Cinoati’s motion for summary judgment is denied. A separate order

follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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