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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ROBERT W. MAUTHE, M.D., P.C.,
individually and on behalf of all others
similarly situated,
Plaintiff, : CIVIL ACTION NO. 18-1903
V.
MILLENNIUM HEALTH LLC,

Defendant.

MEMORANDUM OPINION

Smith, J. May 29, 2020

The plaintiff brings a Telephone Consumer Protection Act (“TCPA”) claim tatd Rw
conversion claim against the defendant, alleging apage fax promoting a free seminar about
urine drug testing, whiclthe plaintiff received from the defendant, constd an unsolicited
advertisement. The defendant moves for summary judgment.

After reviewing the parties’ submissions and the operative compilaentourt grants the
defendant’s motion for summary judgment with respect to the plaintiff's claims droondér the
TCPA because the fax does not constitute an unsolicited advertisement as defightiiodhe
TCPA. The court also dismisses without prejudice the remaining statedianviEcause the court
declines to exercise jurisdiction overlit rendering this decision, the court does not pull back the
curtain and examine whether the fax for the free seminar was actually a pretbat the
defendant used the free seminar to promote its goods or services. The court sdheluiteeed

not engage in a pretext analysis, and, instead, only examines the fax on its face.

Dockets.Justia.com


https://dockets.justia.com/docket/pennsylvania/paedce/5:2018cv01903/542500/
https://docs.justia.com/cases/federal/district-courts/pennsylvania/paedce/5:2018cv01903/542500/74/
https://dockets.justia.com/

Case 5:18-cv-01903-EGS Document 74 Filed 05/29/20 Page 2 of 39

l. PROCEDURAL HISTORY

The plaintiff Robert W. Mauthe, M.D., P.Cfiled the original complaintagainst the
defendant, Millennium Health LL&n May 7, 2018. Doc. No. 1. The following day, the plaintiff
filed a motion for class certification. Doc. No. 2. On May 16, 2018, this court denied tlos mot
for class certification without prejudice, givenaththe plaintiff had not yet engaged in any
discovery or even served the defendant with the complaint. May 16 d#8at 1, Doc. No. 4.
The defendant filed a motion to dismiss, or, alternativelgtion to stay the plaintiff's original
complaint due to separate, ongoilitigation. Millennium Health, LLC’s Mot. to Dismiss or
Alternatively, Mot. toStayat 1, Doc. No. 26.

The plaintiff filedthefirst amended class action complaint on August 23, 2018. ac.
29.The amended complaint alleges that the defendant violated the TCPA by sending thé plaintif
a fax on May2, 2017,which discussea free seminar hosted by the defendant. Am. Coatpl.
1914, 15, 45, and Ex. A. The plaintiff alleges tktiz¢ defendnt violatedthe TCPAby sending
this fax becausdql) the fax “advertises Defendant’s ‘free’ webinarsvhich are merely ‘free’
seminars conducted through an internet websiterecipients i(e., medical providers such as
Plaintiff)”; (2) “Defendant’s webing serve as a pretext for advertising and promoting the
commercial availability and quality of Defendant's products and services, ingluids
prescription drug monitoring products and related serviaasld; (3)the “Defendant’s webinar,
and the fax thathe Defendant sent promoting it, aspretext to advertise Defendant’'s drug
monitoring products and services, either during the webinar or thereafter theingpntact
information provided by fax recipients during the registration proté&ssat 1145, 9 19.

In responséo the amended complajrithe defendant filed a motion to dismiss for failure

to state a claim, or, alternativelgnotion tostay the case in anticipation séparatepngoing
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litigation on September 6, 281Millennium Health, LLCs Mot to Dismiss the First Am. Compl.
or, Alternatively, Mot. to Stay, Doc. No. 30pon receiving notice of this motion, the court denied
the first motion to dismiss, or, alternatively, stay as moot on September 10, 2018. Doc. No. 31.
The plaintiff filed a response in opposition to the defendant’s motion on October 4, 2018. Doc.
No. 33.After receiving two extensions of timéetdefendant filed a reply in support of its motion
on December 6, 2018. Doc. 8l&6, 38,39. The court held an initial pretrial conference and oral
argument on the motion on Tuesday, January 8, 2019. Doc. Nondnuary 10, 2019, the court
denied the defendant’s motion without prejudice to the defendant raising its argimzemistion
for summary judgmengan. 10, 2019 Order at 1, Doc. No. A8ditionally, the court ordered the
parties to engage in limitetiscovery on the issue of whether the fax was an advertisement or “part
of a larger advertising schemdd.

After engaging in limited discovery, on August 26, 2019, the defendant fileidstant
motion for summaryudgment, supportingrief, and statenent ofuncontestediacts Doc. No. 61.
On October 7, 2019hé plaintiff fileda brief in opposition to the motion for summary judgment,
response to the defendant’s statement of fantsstatement of additional faci3oc. No. 66. On
November 4, 2019, the defendant filed a reply in support of its motion, which also intteded
defendant’s responses to the plaintiff's statement of additional famts.N®. 70.

Il. FACTUAL BACKGROUND

The uncontested facts are as followse plaintiff is a privatenedical practice located in
Center Valley, Pennsylvania. Déflillennium Health, LLC’s Separate Statement of Undisputed
Facts(“Def.’s Facts”) at 1, Doc. No. 614; Pl’'s Resp. to Def. Millennium Health, LLC’s
Statement of Undisputdehcts“Pl.’s Resp.”)at 1, Doc. No. 661. The plaintiff has been a named

plaintiff in at least eleven other cases alleging TCPA violations!d¥edicts at ®; Pl’s Respat
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1 21 The defendaris a laboratory that providesedication monitoring and drttgsting services,
including urine drug testing, to clinicians and healthcare professionals who retjairaation
about patients’ recent use of prescription medications and illicit drugss Batts at 18-9; Pl’s
Resp.at 118-9. Urine drug testing is a clinical tothat provides objective information about
medications, recent medication use, or use of illicit substances Bafts at 1.0; Pl's Resp.at
1 10. The plaintiff had previously submitted some of his patients’ urine specimensitfehdant
for drug testing. Deks Facts at 14; Pl's Respat Y14. The plaintiff provided the defendant with
his fax number in this context. DafFacts at 114; Pl's Resp.at 14.
A.  The Fax

On May 2, 2017, the defendant sent the plaiatiinepage fax which is the subject of
this litigation Def’s Facts at 15; Pl's Resp.at 15. The defendant sent this one page fax to its
entire customer base..BIStatement oAdd’l Factsin Opp. to Def.’s Mot. for Summ. J. (“Pl.’s
Add’l Facts”) at 13; Millennium HealthLLC'’s Resp. to PI'sStatement oAdd’l Facts(“Def.’s

Resp.”)at 13. The top of the fax contains the defendant’s corporate logo and a header that reads

! The Third Circuit is very familiar with “Dr. Mauthe [who] operatesnadical practice in Pennsylvania. He is a
frequent litigant. One might say he has a subspecialty in suing peafse the TCPA.Fischbein v. Olson Research
Grp., Inc, Nos. CIV. A. 193018, 193222, 2020 WL 2505178, at *4 (3d Cir. May 15, 2020) (Jordan,skeniing)
(collecting cases). As the parties recognize, Dr. Mauthe hasabeamed plaintiff in at least 11 other cases alleging
violations of the TCPASeeRobert W. Mauthe, M.DP.C. v. ITG, Inc., et glNo. CIV. A. 5:181968CFK (E.D. Pa.)
(filed on May 10, 2018)Robert W. Mauthe, M.D., P.C. v. Mehdi Med. | IN®. CIV. A. 5:181967JLS (E.D. Pa.)
(filed May 10, 2018)Robert W. Mauthe, M.D., P.C. v. Spreemo, Inc., etNal. CIV. A. 5:181902CFK (E.D. Pa.)
(filed May 7, 2018);Robert W. Mauthe, M.D., P.C. v. MCMC LLRo. CIV. A. 5:181902EGS (E.D. Pa.) (filed
May 7, 2018);Robert W. Mauthe, M.D., P.C. v. Gaither Techs. STC, LLQ,,dla. CIV. A. 5:172154LS (E.D.
Pa.)(filed May 10, 2017)Robert W. Mauthe, M.D., P.C. v. Nat'| Imaging Assocs., Mo. CIV. A. 5:171916LS
(E.D. Pa.) (filed Apr. 26, 2017Robert W. Mauthe, M.D., P.C. v. Optum, Inc., etldb. CIV. A. 5:171643EGS
(E.D. Pa.) (filed Apr. 11, 2017Robert W. Mauthe, M.D., P.C. v. OPTUM360, L. CIV. A. 17945 (E.D. Pa.)
(filed Mar. 1, 2017)Comprehensive Health Care Sys. of the Palm Beaches, Inc., et al. \&M8dip., et a).No.
CIV. A.16-8096 AHS (S.D. Fla.) (filed June 10, 201&pbert WMauthe, M.D., P.C. v. Pharmakon Solutions, LLC,
et al, No. CIV. A. 5:154275LS (E.D. Pa.) (filed Aug. 4, 2015Robert W. Mauthe, M.D., P.C. v. Versa Cardio,
LLC, No. CIV. A. 3:15657-JMM (M.D. Pa.) (filed Apr. 2, 2015; transferred to E.D. Pa. @ockded at No. CIV. A.
16-570-JLS);Robert W. Mauthe, M.D., P.C. v. MedTech Imaging, Mo. CIV. A. 3:15656-JMM (M.D. Pa.) (filed
Apr. 2, 2015).
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“National Education Webinar Series 2017.” DeFacts at 1.8; Pl's Respat 118. Directly below
this header, the fax states:

The Value of Medication Monitoring:
Workers’ Compensation Claimants and Systems
Thursday, May 25, 2017 | 10AM p1, 11AM w1, 12PMcT, 1IPMET

According to the latest Worker's Compensation Research Institute Opioid Study a
large rcentage of injured workers (8b%) receiving pain medications received
opioids across the 25 states studied. Numerous guidelines have been published to
address the appropriate utilization of opioid therapy in the worker’s conmensa
population. This presentation will highlight national trends in opioid misuse and
abuse, discuss patient selection and discuss the role of medication monitoring as a
valuable tool that provides objective, actionable information during the care of
injured workers.

Learning Objectives:
1. Describe trends in opioid misuse and abuse
2. Discuss the current landscape in use of opioids for chronic pain
management
3. Discuss guidelines created specifically for worker’'s compensation
4. Identify risk factors for substance misuse abdse

Register here: http://bit.ly/20JvFam
Def.’s Facts at 19; Pl's Resp.at 119. Below the description of the webinar and its objectives,
the fax contains a headshot of the host of the semamakit also providesher biographical
information

Maria Chianta, Pharm.D. Director of Clinical Affairs, Managed Markets for
Millennium Health began her career in community pharmacy. She began working
for an international pharmaceutical and medical device manufacturer where she
directed medical informationnd global postmarketing surveillance systems
operations for many years. She transitioned into Clinical Affairs to pursue her
passion for education on the value of clinical products. Currently, Dr. Chianta
provides clinical expertise and leadership in developing clinical education tools and
services supporting appropriate utilization of Millennium Health’'s offerings to
improve patient, provider, payer and societal outcomes. She educates nationally on
the value of appropriate clinical medication monitoringd gogharmacogenetic
testing. During her time at Millennium Health, she has collaborated with many
payer organizations and has given numerous lectures nationally on the appropriate
utilization of urine drug testing and pharmacogenetic testing to help impaoge
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for injured workers. She serves as a preceptor for pharmacy students fromrsouther
lllinois Edwardsville School of Pharmacy.

Def.’s Facts at 1; Pl's Resp.at 121.
Below Dr. Chianta’s biography, the fax provides short descriptions of three other
educational webinars that are archived on the defendant’s website.

Urine Drug Testing Interpretation: A Toxicologist's Perspective on Common
Clinical Challenges

featuring Javier Velasco, PhD and William Bundy, PharmD

Interpreting urine drug testing (UDT) results can present clinidigitis] a host of
challenges. This cadmsed program, led by toxicologists, will highlight common
challenging scenarios, giving clinicians a greater understanding of each to support
improved clinical decision making.

Trends in Opioid Misuse and Abuse

featuring Jeff Fudin, PharmD and Leah LaRue, PharmD

Dr. Jeffrey Fudin and Dr. Leah LaRue illustrate recent trends in both prestriptio
and illicit opioid use, as well as discysisarmacology and physical effects.

Appropriate Urine Drug Testing in Substance Use Disorders: Clinical
Consensus Recommendations

featuring Andrew Barthwell, MD and Steven Passik, PhD

When used appropriately, urine drug testing and medication monitoring in
substance use disorders can provide objective data that healthcare practitioners may
employ in diagnosis, active treatment, and recovery phases of care. This
presentation will focus oa review of clinical indicators, scientific method, patient

centered gbstance use testing, and the recommendations on testing from the
clinical consensus project.

Def.’s Facts at 85; Pl's Resp.at 125.

The plaintiff did not receive any fax transmissions from the defendant relatitige
webinar other than the single, epage faxthe plaintiffreceived on May 2, 2017. D&f Facts at
128; Pl's Respat 128. The plaintiff did not receive any fax transmissions inviting attendance at
any other webinars hosted by the defendant ©leacts at R9; Pl's Respat 129. The defendant
did not make any followup communications to the plaintiff after sending the May 2, 2017 fax.

Def.’s Facts at B0; Pl's Resp.at 130. The plaintiff has not received any advertisements or
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marketing materials from the defendant since 2ay2017, the date of the webinar. DeFacts
at 131; Pl's Respat {31.

The defendant’s corporate designee testified that the purpose of the fax wasase
awareness of the defendant’s education offerings'd¥edcts at 20, 26, 34 (citindef.’s Facts,
Ex. C,Dep Tr. of Maria Guevara dated July 11, 2019 (“Guevara Degi.19:1020:5; 29:1418,
Doc. No. 618); Pl's Resp.at 7120, 26, 34.The defendant stopped producing webinars on
September 13, 2017 and has discontinueddtgational webinar program. DefFacts at B7;
Pl’s Respat 737.

B. Reqistering for the Seminar

The defendant collected each webinar registrant’'s name, email address, ocgcupation
practice name, practice address, clinical specialty, work telephone numbenuidPer, and
registration date. De$ Facts at $0; Pl's Resp.at 160. The defendant did not use any of the
information it collected from fax recipients who registered for the webinar for marketing or
advertising. Defs Facts at $1; Pl's Facts at ¥1. Fifty-four people registered for the webinar.
Def.’s Facts at $9; Pl's Resp.at 59. Twentyseven people viewed the webinar during its live
broadcast. Des Facts at $9; Pl's Facts at $9. The May 25, 2017 webinar is archived on the
defendant’s website and may be viewed for free at any time in its archives. E2efts at $3;

Pl’s Respat 163.

C. The Webinar Presentation

The webinar took place on May 25, 2017. BeFacts at 19; Pl's Resp.at 119. The
defendant selected the topic of the May 25, 2017 webinar, in part, based on questions fro
workers’ compensation healthcare providandbased oiits review of recently published medical

literature. Defs Facts at B9; Pl's Respat 139.The presentation included a-4dde PowerPoint
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presentation and Dr. Chianta’s written script of talking poibe&f.’s Facts at § 42; Pl.’s Resp. at
1 42.Viewers could only see the PowerPoint slides,DrotChianta’snotes. Defs Facts at 94;
Pl’s Respat 744.

Dr. Chianta was responsible for creating the content of the webinais Bafts at $0;
Pl’s Resp.at 140.In May 2017, Dr. Chianta wafe defendans$ Director of Clinical Affairs,
Managed Markets Lead. D&f Facts at £3; Pl's Resp.at 123. Dr. Chianta currently serves as
the National Director of Managed Markets Medical LiaisorttierdefendanDef’s Facts at 22;
Pl’s Resp.at 122.In creating the webinar, Dr. Chianta relied on her own independent research
and the publicly available body of medical information. .Bdfacts at §0; Pl's Resp.at 140.
Dr. Chianta consulted with Maria Guevara, the defendant’s Director of &liAffairs for
Education and Training, about the content and themes of the webinas. Eaets at §#1; Pl's
Resp.at 141. The defendant’'s Clinical Affairs Departmemtas primarily responsible for
developing the visual presentation and script for each of the webinars discudsedeon Defs
Facts at 83; Pl's Facts at B3. The marketing department was responsible for placing the
webinars on the defendant’s wabgor ondemand viewing. Pk Add’l Facts at f1.3; Def’s Resp.
at 113.

The third PowerPoint slide of the presentation lists four objectives for theavebin

(1) Describe trends in opioid misuse and abuse; (2) Discuss the curdstajpe

in the use of opioids for chronic pain management; (3) Discuss guidelinesicreate

specifically for workers’ compensation; (4) Identify risk factors for substance

misuse and abuse.

Def.’s Facts at #15; Pl's Resp.at 145.
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II. DISCUSSION

A. Standard of Review— Motion for Summary Judgment

A district court “shall grant summary judgment if the movant shows that thergéennme
issue as to any material fact and the movant is entitled to judgment as a matter 6EhWR.

Civ. P. 56(a). Additionally, “[slJummary judgment is appropriate when ‘the pleadiagssdions,
answers to interrogatories and admissions on file, together with the affjdaany, show that
there is no genuine issue as to any material fact and the moving party is entitled to atjadgme
a matter of law.”Wright v. Corning 679 F.3d 101, 103 (3d Cir. 2012) (quoti@gsatti v. New
Jersey State Policeg’l F.3d 480, 482 (3d Cir. 1995)). An issue of fact is “genuine” when “the
evidence is such that a reasonable jury could return a verdict for the nonmovingAraatrson

v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986A fact is “material” when it “might affect the
outcome of the suit under the governing lalal.”

The party moving for summary judgment has the initial burdemnébrming the district
court of the basis for its motion, and identifying those postiminthe pleadings, depositions,
answers to interrogatories, and admissions on file, together witfithevits, if any, which it
believes demonstrate the absence gémauine issue of material factCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met this
burden, it is up to the nemoving party to counter with “specific facts showing that there is a
geruine issue for trial.’ Matsushita Elec. Indus. Co. v. Zenish Radio Co#g5 U.S. 574, 587
(1986) (internal quotation marks and citation omittsgégFed. R. Civ. P. 56(c) (stating that “[a]
party asserting that a fact .is genuinely disputed must guort the assertion hy. . citingto
particular parts of materials in the record or .. showing that the materials cited do not

establish the absence.of a genuine dispute”). The nanovant must show more than the “mere
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scintilla of evidencefor elements on which the neanovant bears the burden of production.
Anderson 477 U.S. at 252. “[B]lare assertions, conclusory allegations, or suspicions” are
insufficient to defeat summary judgmeRiteman’s Ins. Co. v. DuFresné76 F.2d 965, 969 (3d
Cir. 1982). Additionally, the non-moving party “cannot rely on unsupported allegations, but must
go beyond pleadings and provide some evidence that would show that there exists aggruine
for trial.” Jones v. United Parcel Ser214 F.3d 402, 407 (3d Cir. 2000). Thus, it is not enough to
“merely [] restat[e] the allegations” in the complaint; instead, themowing party must “point
to concrete evidence in the record that supports each and every essential elensecasd.h
Jones v. Beardl145 F App’x 743, 74546 (3d Cir. 2005) (citingCelotex 477 U.S. at 322).
Moreover, arguments made in briefs “are not evidendecannot by themselves create a factual
dispute sufficient to defeat a summary judgment motidersey Cent. Power & Light Co. v. Twp
of Lacey 772 F.2d 1103, 1109-10 (3d Cir. 1985).

“When considering whether there exist genuine issues of material facbuttiés required
to examine the evidence of record in the light most favorable to the party rp@osnmary
judgment, and resoévall reasonable inferences in that party’s favdfishkin v. Potter476 F.3d
180, 184 (3d Cir. 2007). The court must decide “not whethethe evidence unmistakably favors
one side or the other but whether a-fainded jury could return a verdict for the plaintiff on the
evidence presentedAnderson 477 U.S. at 252.Where the record taken as a whole could not
lead a rational trier of fact to find for the namoving party, there is no genuine issue for trial” and
the court should grant summary gmdent in favor of the moving partilatsushita Elec. Indus.
Co, 475 U.S. at 587 (citatioand internal quotation marksmitted). Nonetheless, when one

party’s claims are “blatantly contradicted by the record, so that no rddsgugy could believe

10
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[them,” the court should not take those claims as true for the “purposes of onlandylotion for
Summary Judgment3cott v. Harris 550 U.S. 372, 380 (2007).
B. Analysis

The TCPA prohibits “any person within the United States, or any person outside e Unit
States if the recipient is within the United States” from “us[ing] any telepta@senile machine,
computer, or other device to send, to a telephone facsimile machine, an unsolicite
advertisement[.]” 47 U.S.C. § 227(b)(1)(C). The TCPA defines an figited advertisement” as
“any material advertising the commercial availability or quality of any ptgpgoods, or services
which is transmitted to any person without that person’s prior express invitation asgennin
writing or otherwise.” 47 U.£. §227(a)(5).The TCPA does not indicate whether advertisements
for free goods or services constitute “unsolicited advertisements.” In acd2066 interpreting
“unsolicited advertisement” under the TCPA, the FCC concluded that certairtfiakégsromote
goods or services even at no cost,” including free seminars, quahfyvagtisementsnder the
TCPA because “[ijln many instances, ‘free’ semirggs/e as a pretext to advertise commercial
products and servicesSee In re Rules & Regs. Implementing the Tel. Consumer Protection Act
of 1991 21 FCC Rcd. 3787, 3814 (2006).

To determine whether the May 2, 2017 fax constitutes an unsolicited adventiisémee
court addresses a series of four questions. Riestthe fax unsolicited7The court concludes that
the fax was unsolicitecbecond, is the fax an advertisement on its fate?court concludes that
the fax is not an advertisement on its faoscause it promotes a free seminar, rather than any

commercially available producthird, since the fax is nan advertisement on its face, should the

2 For the purposes of this opinion, we call this document an order and “asstinmet \weciding that the Ordés a
‘final order,” PDR Network, LLC v. Carlton & Harris Chiropractic, Incl39 S. Ct. 2051, 2055 (2019), because
neither party provides any evidence to contend that it is noabdider.

11
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court apply a pretext analysis, given the relevant portion of the 2006 FCC ordemcundee
seminas? The court concludes that it need not adopt the relevant portion of the 2006 FCC order
and apply the pretext analysiourth,does the 2006 FCC order apply in some way such that the
court must peel back the curtain and dig beyond the face of the fax? The court cotiatides
does not need to examine beyond the face of the fax to conclude that the fax is not atednsolic
advertisement. The court addresses each question in turn.
1. Was the Fax Unsolicited?

A fax is not unsolicited when a person gives his “prior express invitation oigsom in
writing or otherwise” to receive a fax. 47 U.S.Q2%7(a)(5) An “express invitation or permission”
is interchangeable with “express consemtiys. Healthsourcdnc. v. Cephalon, Inc954 F.3d
615, 62122 (3d Cir. 2020). A fax recipient manifests “express consent” to receive faxes from
sender when he voluntarily provides his fax number prior to receiving the fax andhetfaxhe
receives isrelated to the @ason he originally provided his fax numb8ee id.at 619 (“The
voluntary provision of a numberphone or fax-by a messageecipient to a messagender
constitutes express consent such that a received messatieitisdand thus not prohibited by the
TCPA, if the message relates to the reason the number was provided.” Edatitiad)).

The Third Circuit examined whether two faxes were unsolicited advertisements in
Physicians Healthsource, Inc. v. Cephalon, In®?hysicians Healthsourcea doctor eceived two

faxes from a pharmaceutical company inviting him to partake in a dinner and anbechthe

3 The parties did not raise this argument in their briefs. However, thid Thicuit issued an opinion on this point
after briefing and oral argumer@ee Physicians Healthsource, Inc. v. Cephalon, 8®1 F.3d 615 (3d Cir. 2020)
(finding that fax was not unsolicited, and, therefore, did not vithetd CPA, because plaintiff gave his business card
to defendant with his fax number for purpose of receiving additionfmrniation from pharmaceutical
representatives). Given this development, the dmds it relevant to address this matter. Thouglcthet raiseshe
mattersua sponteit does not grant the motion on these grounds, and, therefore, didaubto give the parties notice
and reasonable time to respoBeéeFed. R. Civ. P. 56(f)(2) (“After giving notice and a reasonabte tio respond,
the court may . .grant the motion on grounds not raised by a party[.]").

12
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company planned to promote its produ8ise idat 617 (‘The first fax at issue, addressed to Dr.
Martinez, was an invitation to a dinner meeting program on a drug called AMRh¢ second
fax was an invitation to a promotional product lunciFENTORA®.”). The parties did not dispute
that the doctor willingly gave his fax number to the defendant “in part, for tip@geiof having
drug representatives be in contact and provide felipvinformation.”ld. at 620, n.6. Ultimately,
the Third Circuit found that the two faxes were not unsolicited, because the ddlitgiywgave
his fax number, and the two faxes were related to one of the rehednsgtor gave his fax number
to the defendantee idat 619 (affirming lower court’s decision to grant summary judgment).

Here, n goplying the logic ofPhysicians Healthsourde determine if the fax the plaintiff
received on May 2, 2017 was unsoliciteds ttourt considers two questions. First, did the plaintiff
give the defendant express consent to send the fax through “voluntary provigioa'ptdintiff's
fax number? Second, if the plaintiff gave express consent to the defendant, ddag the2017
fax “relate[] to the reason the number was provided?”

The court first examines whether the plaintiff gave the defenitt@fax number. The
plaintiff and the defendant had a relationship prior to May 2, 2017. The plaintiff hadyskvi
submitted som patients’ urine specimens to the defendant for urine drug testing servises. P
Resp. to Def. Millennium Health, LLC’s Mot. for Summ. J. (“Pl.’s Bat)2 Doc. No. 66 Def.’s
Facts at 114; Pl's Resp.at 114; Pl's Add’l Facts at fL8. For this reason, thglaintiff provided
the defendant witkhe plaintiff'sfax number prior to May 2, 2017. Def’s Facts 44y PI'sResp.
at 114.

The court next turns to the question of whether the May 2, 2017 fax relatedréasbe
the plaintiff initially gave the defendatite fax number. InPhysicians Healthsourgévisiting

[pharmaceutical] representatives would ‘sometimes ask’ [the doctor] if theg fmlow up and

13
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send him ‘things.” 954 F.3d at 625 (Porter, dissening) (citation omitted)In this case, the
plaintiff voluntarily provided the defendant withe fax number for a very limited purpose: to
obtain the results of patients’ urine drug testssr. at 2. The May 2, 2017 fax concerned a
webinar entitled The Value of Medication Monitoring: Workers’ Compensation Claimants and
Systems.” Defs Facts at  1,3; Pl’'s Add’l Facts at fL. Nothing in the record demonstrates that
there was irperson communication between the plaintiff #émeldefendant, or thahe defendant
specifically asked in any way if it could send the plaintiff information beyonmek uhiug analyses
via fax It is only evident that the plaintiff gave the defenddmstfax number for thdimited
purpose of obtaining urine drug analysis fessand information. Pk Br. at 2; Defs Facts at 1.4,

Pl’s Resp.at 714; Pl's Add’'l Facts at L8. Therefore, in this case, unlike Rhysicians
Healthsourcethe fax extended beyond the limited purpose for which the plaintiff originally gave
the defendant the fax number.

Even if the court could draw some haphazard line between the plaintiff's original @urpos
in giving the defendarthe fax number and the May 2, 2017 fax, the plaintiff's vulnerability for
receiving unsolicited faxes would erasé|iD]ue to patient privacy laws, healthcare professionals
still rely on faxes for certain communications[,]” which “renders them a vernyveaand easily
identifiable audience” for faxed advertisements “as one of the few subgroups in thegtipoghht
still commonly employ the use of a fax machin&ischbein 2020 WL 2505178, at *3The
vulnerability of healthcare professionalsutesolicited fardadvertisementseinforceghe court’s
conclusion that the plaintiff's decision to give the defendaefax number for the purpose of
receiving patients’ urine drug analyses does not constitute permissgendofaxeghat are

unrelated to patients’ test results.
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2. Is the Fax an Advertisement on its Face?

The TCPA defines an “advertisement” as “any material advertising the cormmerc
availability or quality of any property, goods, or services which is transmitteiayt person[.]” 47
U.S.C. 8227(a)(5).[T]o be an ad, the fax must promote goods or services to be bought or sold,
and it should have profit as an airRbbert W. Mauthe M.D., P.C. v. Spreemo,,IN@. 191470,
2020 WL 1492987, at *2 (quotingauthe v. Optum Inc925 F.3d 129133 (3d Cir. 2019)).“At
a minimum” for a fax to constitute arCPA violation “it mustdirectly or indirectly inform the
recipientthatthe sender or some otheattity sellssomethingpf value” and thathe“selleris trying
to make asaleto” thefax recipient.Mauthev. Nat’l ImagingAssocs Inc.(“NIA”) , 767F. App’X
246, 249 (3cCir. 2019) (unpublished).

The Third Circuit has developetivo teststo determinewhether dax constitutesa TCPA
violation. The first test—the direct purchasetest—applieswhen a sendersendsan unsolicied
advertisemento an individual who is the direct purchaser of theender’'sgoods, productsr
servicesSedd. (describing théest)? Thesecondest—thethird-partyliability test—applieswhen

a sender sendan unsolicited advertisemento an individual or entity that is not the direct

4The Third Circuit established the direct purchasst inNIA, indicating:

[Tlhe fax either must (1) notify a potential buyer that he or she camgsea product, goods, or
services from the sending entity or perhaps another ssflefSandusky Wellness Ctr., LLC v.
Medco Health Sols., Inc788 F.3d 218, 222 (6th Cir. 201®)] (2) induce or direct a willing buyer
to seek further information through a phone number, an email address, & veebsjuivalent
method for the purposes of making a purchase,Holtzman v. Turz&28 F.3d 682, 6887 (7th

Cir. 2013);Chesbro v. BeéBuy Stores, L.P705 F.3d 913, 918 (9th Cir. 2012). Thus, the fax must
convey the impression to its recipient that a sétlérying to make a sale to him.

767 F. App’x at 249.

The court recognizes that this test is not binding upon this.&eeffallon Elec. Co., Inc. v. Cincinnati Ins.
Co, 121 F.3d 125, 128 n.1 (3d Cir. 1997) (“[T]he Court does not regard [unpublishedhspsibinding precedent.”
(citing Third Circuit Internal Operating Procedures ch. 5.8 (19%4);also Watcher v. Pottsville Area Emergency
Med. Servs, Inc248 F. App’x 272, 275 n.B¢ Cir.2007) (“As we have previously stated, nonprecedential opinions
are just that, they are not binding precedent on this court.” (internabrcitanitted)). However, this court regards
NIA as persuasive and instructive in cases dealing with faxes g@tetdial direct purchasers.
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purchaser, but coulehotivateanothempartyto purchasdhe sender’s goods, productsservices.
See Optu©25 F.3dat 133(describingthetest)>

a. DeterminingWhich TestApplies

The partiesdisagree onthe testthe @urt should pply in the instant cas€€omparePl.’s
Br. at 13 (arguing that “Defendant’s motion incorrectly presupposes that thé Cincuit’s
holding inMauthe v. NIArather than the Third Circuit’s holdingmauthe v. Optum, Incgoverns
the resolution of this cas€emphasis omittedl) with Def. Millennium Health, LLC’sReply in
Supp. of Mot. for Summ. J. Def.’s ReplyBr.”) at 2 Doc. No. 7Q“The Third Circuit’s twepart
test articulated itMauthe v. NlIAgoverns Mauthe’s TCPA claim because the fax was targeted at
clinicians who directly use urine drug testing services in treating their pgiierfesmphasis
omitted). The plaintiff claims that the thirgarty liability test applies because “clinicians’
patients, and those patients’ insurers, were the likely and primary payorsesidBefs” ume
drug analysis products..RIBr. at 13. The defendant claims that the direct purchaser test applies
because the plaintiff “ha[d] the decisjpmaking power over whether to use the fax sender’'s
services.” Defs Reply Br. at 3.

The courtwill apply the direct purchaser test, though not for the reasons cited by the
defendant. The defendant’s argumenirigersuasive given the Third Circuit’s recent decision in

Robert W. Mauthe M.D., P.C. v. Spreemo, IncSpreempthe defendantia medical diagnostic

5 In Optum the court held that

to establish thirgbarty based liability under the TCPA a plaintiff hakow that the fax: (1) sought
to promote or enhandbe quality or quantity of a product or services being sold couiatigr (2)
was reasonably calculated to increase the profits of the sender; ande@ly dir indirectly
encouraged the recipient to influence the purchasing decisiorthiod party.As we explained in
NIA, “the fax must convey the impression . . . that a sigllgying to make a sale.”

925 F.3d at 133 (internal quotation marks andioitedmitted).
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services vendor,” sent a fax that read “Spreemo is the ‘Primary DiagnostitoNdor Hartford
[Financial Services Group, Inc.].” 2020 WL 1492987, at *1. Hartford Financial Services Group,
Inc., is a health insurance provid&t. Dr. Mauthe brought a TCPAction alleging that the fax
constituted an unsolicited advertisemédt.

To determine if Spreemo’s fax was an advertisement, the Third Circuit apgpdi¢hird
party liability test, because the factsSgreemanirrored an example of thirgarty liablity the
court gave irOptum Id. at *2 n.4. TheDptumcourt's“example of”third-partyliability was“a fax
sentto a doctor encouraging the doctomprescribea particulardrugto the doctor’spatientswho,
ratherthanthe doctor,arethelikely purchasers of theender’'sproduct.”Optum 925 F.3cat 133.
The court found that théax in Spreemaesembld this examplebecauséthe fax was sent to a
medical doctor.” 2020 WL 1492987, at *2. Choosing not to apply the-plarty liability testin
Spreemavould render “the doctgpatient example i©ptum. . .invalid, as most drugs prescribed
by doctors are also ‘paid for’ by insurance companiles.”

The defendant argues that this court must apply the-lialdity test because “[t]here is
simply no evidence that either the patients or their insurers have any sdininianés decision
to use (or not s [urine drug testing] services of any particular provider.”’ B&eply Br. at 3.
However, this is not true. The defendant’s corporate designee testifiedattiats, including
whether a patient has insurance coverage, what that insurance coveradespfand] whether
they were in network or out of network with certain insurers” dictates the cost of timelalefs
urine drug testing products and servicessldd’l Facts at L7 (quoting Guevara Dep. at 63:12
17), Def's Resp. at 17. Based on #h corporate designee’s testimony, it is possible (if not
probable) that the insurer, rather than the clinician, would pay for the det&ndrine drug

analysis services. Therefore, based on the logipofema@nd theOptumdoctorpatient example,
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the defendant’s arguments for why the court ought to apply the direct purchaser test és not pa
muster.

Nonetheless, the court applies the direct purchasebaesatse the May 2, 2017 fax did
not promote defendant’s urine drug testing services, but ratteenoped a free seminar offered
directly to the plaintiff® This fax and the related seminar were intended for clinicians, like the
plaintiff, not patients or insurer§eeDef.’s Facts at { 34 (“The general purpose of Millennium
Health’'s webinar series was increase educational awareness among clinicians.’§;Rsp at
1 34 (admitting that this was the purpose); Guevara Dep. 28ldndicating that defendant
included information about archived webinars “[s]o ttaticians if they were interested in other
programs that they thought might be relevant to them, they could go on and watch them.”

(emphasis addeq)

b. Applying the Direct Purchaser Test

Having determined which test applies, the capqlies the direct purchaser test to the facts
of this cas€’ The court concludes that, on its face, the fax is not an advertisement. To constitute
an “advertisement” the fax needs to “advertis[e] ¢benmercialavailability or quality of any
property, goods, or services.” 47 U.S.Q2Z&/(a)(5)(emphasisadded) But the fax and the link

associated with the fax only discuss a free seminar, not any property, goods, os séngheare

6 In this portion of the opinion, the court only examines the face of thadelk ilf the court engaged in a pretext
analysis and examined what the defendant promoted during the frieaisenon the website associated with the free
seminar, the court might construe the urine drug testing ssrtacbe the product sold by the defant. The court is
not engaging in a pretext analysis.

" The defendant argues that the plaintiff “has waived the opportunity to argEexthsnot an advertisement under
the ‘direct’ theory of TCPA liability” because the plaffitidismisses theNIA ted entirely[.]” Def.’s Reply Br. at 4.
The court disagrees. Ultimately, the direct purchtestrand the thirgharty liability test encompass the same behavior:
the illicit sending of unsolicited advertisements fax. The entire thrust of the plaintiffisgument revolves around
the notion that the fax was an unsolicited advertisement. Theréfereourt does not consider this argument waived.
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commercially availableThus, the fax neither “promote[s] goods or services to be bought or sold,”
nor has “profit as an ai.” Optum 925 F.3dat 133.1t alsodoesnot
(1) notify a potential buyer that he or she can purchase a product, goods, or services
from the sending entity or perhaps another seller, or (2) induce or direlling wi
buyer to seek further information through a phone number, an email address, a
website or equivalent method for the purposes of making a purchase.
NIA, 767 F. App’x at 249.
The fax does not indicate that the plaintiff can purchase any product at all. Theghefa
the fax reads “National Education Webinar Series 2017” and includes a small Milleidealth
logo in the top right corner. Am. CompEx. A. The fax promotes a free seminar entitled “The
Value of Medication Monitoring: Workers’” Compensation Claimants and Systedidt’also
provides a brief description of the seminar’'s background, purpose, and objetdivése
background section explains that “a large percentage of injured workeB6¢5%receiving pain
medications received opioids acrfis85 states studied. Numerous guidelines have been published
to address the appropriate utilization of opioid theraphe worker’'s compensation population.”
Id. The fax explains that the seminar’s purpose is to “highlight national trengbsoiid onisuse
and abuse, discuss patient selection and discuss the role of medication moag@iagluable
tool that provides objective, actionable information during the care of injured worler$he
fax identifies the seminar’'s objectives as follovik: Describe the trends in opioid misuse and
abuse”; “2. Discuss the current landscape in use of opioids for chronic painemmamtq “3.
Discuss guidelines created specifically for worker's compensation”; “#tifdeisk factors for
substance misuse and abugdd. These stated objectives comport with the defendant’s goal of the
seminar which was to “increase educational awareness among clinicianss”H2ets at B4;

Pl’s Respat  34. After these stated objectivibg fax provides registration link for recipients.

Am. Compl., Ex. A.
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The faxalsoincludes a brief section with biographical information about the setmina
host, Dr. Chiantald. The fax mentions that “medication monitoring” exists as a “valuable tool
that provides objective, actionable information during the care of injurecevgotid. Finally, the
fax includes a link to and description of previous isems it has held. These descriptions are very
brief. The webinars are entitled “Urine Drug Testing Interpretation: A Toxicologdpst'spective
on Common Clinical Challenges”; “Trends in Opioid Misuse and Abuse” and “Appropriate Ur
Drug Testing in Sultance Use Disorders: Clinical Consensus Recommendatidns.”

The fax does not indicate that the defendant, or any other entity, is selling any product
only possible indication that the defendant sells anything at all is a nebulous meition
“Mille nnium Health’s offeringsin Dr. Chianta’s bio.See id.(“Dr. Chianta provides clinical
expertise and leadership in developing clinical education tools and seswppasting appropriate
utilization of Millennium Health’s offerings to improve patient, pider, payer and societal
outcomes.”). There is no indication that the fax is pushing the recipientdogsear “Millennium
Health's offerings” or even that such offerings are available for sale to the nécipie

The plaintiff argues that the repeatede usf the term “value” renders the fax an
advertisement. However, the fax only indicates that medication monitoring is lealtile fax
never connects the defendant to medication monitoring. The fax does not indiaate t
“Millennium Health’s offerings” irtlude medication monitoring, or that these vague “offerings”
are valuable.

The plaintiff also argues that the links provided for the seminars and arcleigciass
render the fax an advertisement. However, the links do not “induce or direct a willingtbuye
seek further information through .a website or equivalent methém the purposes of making a

purchase’ NIA, 767F. App’x at 249 (emphasis added). The links listed ditee plaintiff to a
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webpage entitled “Educational Programis?l’s Facts Ex. D-1. This webpage lists all of the
defendant’s free seminars, brief descriptions of the seminars, the seminactvebj and a way

to access themd. The page explains that “Millennium Health is dedicated to advancing best
practices and suppting improved patient outcomes through education. Millennium Health
continues to offer clinically relevant resources and educational opporttinitie¥he page does

not mention any of Millennium’s commerciallyailable products. This webpagenuch likethe

fax associated with 4+does not indicate that the defendant offers any prodbhetsthe fax

recipient could purchase, beyond free semifars.

8 The defendant argues that this information is “inadmissible hearsay anld stot be considered by the Ctiur
because it is from a declaration which was not adduced during discBé&drg. Resp. at T 20. Inadmissible hearsay
may not be considered for purposes of summary judgr@ertSmith v. City of Allentows89 F.3d 684, 693 (3d Cir.
2009) (“Hearsay stateznts that would be inadmissible at trial may not be considered for psrpésummary
judgment.” (internal citation omitted)J,F. Feeser, Inc. v. SeA-Portion, Inc, 909 F.2d 1524, 1542 (3d Cir. 1990)
(“We thus concluded that hearsay evidence prodircad affidavit opposing summary judgment may be considered
if the outof-court declarant could later present the evidence through direct tegtingorin a form that ‘would be
admissible at trial.” (internal citation omittedplowever, hearsay can bensidered on summary judgment i€én

be presented in a form that is admissible at tisdeWilliams v. Allstate Ins. CoCiv. A. No. 81160, 2009 WL
1099160, at *2 n.1 (W.D. Pa. Apr. 23, 2009)]{ is well -established in this jurisdiction that the nonmoving party
does not have to produce evidence in a form that would be admssibitd to avoid summary judgmehinternal
citation omitted)).

“The burden is on the proponent to show that the materiatinsissible as presed or to explain the
admissible form that is anticipated.” Fed. R. Civ. P. §8fchadvisory committee’s note. Here, the plaintithsitted
an affidavit from one ofhe plaintiff's attorneysSeePl.’s Br., Ex. B (affirming that Molly E. Stemper is ask&te
with Bock, Hatch, Lewis & Oppenheim, LLC). Affidavits opposing motions fonsiary judgment “must be made
on personal knowledge, set out facts that would be admissible in evidencbpanthat the affiant or declarant is
competent to testify on theatters stated.” Fed. R. Civ. P. 56(c)(4). A declarationffidtaait from an attorney
representing a party in the case must meet the same requirasmardsclaration from any other witness.

Ms. Stemper’s affidavit meets the Rule 56(c)(4) requireméfds.Stemper made this record based on her
personal knowledge and demonstrates she is competent to testify. ThelaEsumot find that this evidence is
inadmissible. Ms. Stemper’s affidavit suffices to destmate authenticityseered. R. Evid. 901(a)The requirement
of authentication .is satisfied by evidence sufficient to support a findihgt tthe matter in question is what its
proponent claims.”). Additionally, the court does not find Menger’s statements or the screenshots of the website
to be hearsay. If the court held a trial, Ms. Stemper woslifyeon the stand to the facts she swears to in thideafi.
Such testimony would not be hears8geFed. R. Evid. 803(c) (“Hearsay’ means a statement.thahe declarant
does not makehile testifying at the current trial or hearing[.]JAdditionally, the screenshots are not hearsay because
they are statements from Millennium Health, the plaintiff's pargoogntSeeFed. R. Evid. 803(d)(2)(A) (providing
that a statement “offered dgat an opposing party” that “was made by the party in an individual or repatge
capacity” is not hearsay).

9 The court does not examine the webpages that are linked to this initial welsptide portion of the opinion, the
court only examines wlitger the fax is an unsolicited advertisement on its fédale this includes an analysis of
whether the fax “induce[s] or direct[s] a willing buyer to sagithfer information through. .a website or equivalent
method for the purposes of making a purchase,” the analysisndbeequire that the court look even further behind
the curtain and examine the links that come affterinitial link. NIA, 767 F. App'x at 249.
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Because the fax does not “promote goods or services tmunght or sold' the court
concludes that the fais not an advertisement on its fac@ptum 925 F.3dat 133 (emphasis
added)seealso47 C.FR. § 64.1200(f)(1) (definintpdvertisementas“any materialadvertising
thecommercialvailability or qualityof any property, goodsy services”(emphasis added)fhe
fax highlights only afree seminar,not any producthat was commerciallyavailableto the fax
recipient Although theThird Circuit has not directly addressed fax which promoted afree
seminar this court’s decisiorparallelsthe decisions océomeother courts thabhavedetermined
that when the subject of a fax “is not commercially available” it is not “an unsolicited
advertisement[ithin the meaning of th¢ TCPA].” N.B. Indus., Inc. vWellsFargo & Co., 465
F. App’x 640, 6429th Cir. 2012) (findingfax which describecawardandapplicationfor award,
and encouragecdecipientsto apply, was not violation of TCPA); see also Phillips Randolph
Enters.,LLC v. Adler-WeinerResearchChicago, Inc.526F. Supp. 2d 851, 85@\.D. Ill. 2007)
(finding fax promoting new researchstudy onhealth care programwas not TCPA violation);
Ameriguard, Incv. Univ. of Kan. MedCtr. Researchnst, No. 06-369€CV-W-ODS, 2006 WL
1766812at*1 (W.D. Mo. June 23, 2006inding fax seekingparticipantsn trial studywasnot
advertisementbecausenothing was commercially available to recipients).“The appropriate
inquiry under thelf CPA is notwhetherthereis someancillay commercialbenefitto eitherparty,
but whether thenessagés an advertisemenivhich tendsto propose a&ommercialtransaction.”
Physcians Healthsource, Incv. JansserPharms., InG.Civ. A. No. 12-2132(FLW), 2013WL
486207 ,at*4 (D.N.J.Feb6, 2013) As theMay 2, 2017fax proposed n@ommerciakransaction

it is notanadvertisement.
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3. Should the Court Apply a Pretext Analysis?

The court now turns to the question of whether it reagtage in a pretext analysigspite
the fact thathe May 2, 2017 fais not an advertisement on its face. As previously discussed,
2006 the FCC issued an order interpreting the term “unsolicited advertisementsdapassing
faxes that “promote goods or services even at ny”’dosluding faxes promoting free seminars
because “[ijln many instances, ‘free’ seminars serve as a pretext to advertise comnuehecs pr
and services.See In re Rules & Regs. Implementing the Tel. Consumer Protection Act pf 1991
21 FCC Rcd. 3787, 3814 (2006).

The Third Circuit has not adopted theCC interpretation of the term “unsolicited
advertisement.” IINIA, the Third Circuit spoke on this issue.

We want to make clear that we do not suggest that we endorse the pretext theory of

liability underTCPA. We think that in almost all cases, a recipient of a fax could

argue under the pretext theory that a fax from a commercial entity is an
advertisement. The pretext theory, unless closely cabined, would extend TCPA’s
prohibition too far. But we need nexplore the boundaries of pretext liability any
further becaus®autheés claim could not survive the most expansive application

of the pretext theory.

767 F. App’x at 250. In an accompanying footnote, the Third Circuit indicated that itaitasgw

to see how the Supreme Court ruled on the maftpretextin an upcoming cas&ee idat 250
n.5 (“It is unclear if we must follow the FCC'’s interpretation of the statute and adopt teet pret
theory—in fact, in a different context the legal issue is currently before the SupramardeDR
Network,L.L.C. v. Carlton & Harris Chiropractic, Inc, No. 171705 (filed June 21, 2018).”).
Similarly,in Mauthe v. Optum, In¢he Third Circuit noted that it did not “endorsel].the pretext

theory of liabiity under the TCPA, a matter that is still opd&fore the Supreme Cou#25 F.3d

129, 135 (2019)Unfortunately, he Supreme Court did not definitively answer whether lower
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courts must adopt the pretext theory in its maehaited decision iRDR Netwok, LLC. v. Carlton
& Harris Chiropractic, Inc. (‘PDR Network ") 139 S. Ct. 2051 (2019§.

a. An Overview ofPDR Networl

Given the importance ®1DR Networl in deciding whether to employ a pretext analysis,
the court provides an overview of the caséore applying its holdingrhe district courggranted
the defendant’s motion to dismiss and held that it was not required to deferRG€@he 2006
interpretation of “unsolicited advertisement” un@revron U.S.A., Inc. v. Natural Resources
Defense Concil, Inc, 467 U.S. 837 (1984), because the TCPA’s definition of advertisement was
unambiguousCarlton & Harris Chiropractic, Inc. v. PDR Network, LL.Civ. A. No. 3:1514887,
2016 WL 5799301, at *4 (S.D. W. Va. Sept. 30, 2016). Because it found thetdebe
unambiguous, the district court interpreted the TCPA without adopting a pretéygisrend
found the fax was not an advertisement under the plain text of the dtdtaté5. For this reason,
the court granted the motion to dismikk.

The Fourth Circuit reversed the district court's decisiddee Carlton & Harris
Chiropractic, Inc. v. PDR Network, LL 383 F.3d 459 (2018)he Fourth Circuit’s decision
hinged on the Hobbs Act. The Hobbs Act gives federal courts of appeals, other thadetta Fe
Circuit, “exclusive jurisdiction to enjoin, set aside, suspend (in whole or in pat datermine
the validity of” specificagency actions, including “all final orders of the Federal Communication
Commission made reviewable by section 402(a) of title 47.” 28 U.2643(1). The Hobbs Act
also provides that “[a]ny party aggrieved by [a] final order may, within 60 daystaftartry, file

a petition to review the order in the court of appeals wherein venue lies.” 28.8Z344. The

0 Because the court refers to the Supreme Court’s deciskiDfiNetworlas well astie briefings in remandeDR
Network which is currently before the Fourth Circuit, the court must diffexenbetween the two cases. The court
refers to the Supreme Court decisiorP&R Network land the case currently pending before the Fourth Ciasuit
PDR Network Il

24



Case 5:18-cv-01903-EGS Document 74 Filed 05/29/20 Page 25 of 39

Fourth Cicuit reasoned that the Hobbs Act imposes a “jurisdictional command” on “a district
court to apply FCC interpretations of the TCPRDR Network, LLC883 F.3dat 466. Because
of this inflexible “jurisdictional command”, the Fourth Circuit determined tl&idt court “erred
when it eschewed the Hobbs Act’'s command in favaCloévronanalysis to decide whether to
adopt the 2006 FCC Ruldd. at 464.

The Supreme Court “explicitly declined to answer whether district courts werlieactu
accept the FCC guidance at issueépMilson v. Quest Diagnostics In€iv. No. 2:1811960, 2019
WL 4169012, at *2 (D.N.J. Sept. 3, 2019). The Court “found it diffitu answer” whether the
Hobbs Act constitutes a jurisdictional command to employ the 2006 FCC order, b&bause
answer may depend upon the resolution of two preliminary issues” which the Fawth did
not considerPDR Networl, 139 S. Ct. at 2053. These two questions are:

First, what is the legal nature of the 2006 FCC OrderFl]s it the equivalent of

a legislative rule, which. .hasthe force and effect of I&®v. . .Or is it instead the

equivalent of an interpretive rule, which simplgvises the public of the agency’s

construction of the statutes and rules which it administers and lacks the force and

effect of law?. . .

Second . . . did [the defendant] havepasior and adequate opportunity to seek
judicial review of theDrder?

Id. at 2055-56 (internal quotation marks, annotations, and citations omitiéd® Court vacated
the Fourth Circuit’'s opinion and remanded the case for the Fourth Circuit to corsder t
guestions, because the Supreme Court is “a court of review, riostafeview.” Id. (internal
guotation marks and citation omitted).

Though the Third Circuit intimated that it was waiting RIDR NetworKk before rendering
a decision on the issue of pretes¢e NIA 767 F. App’x at 250 n.5, the Third Circuit has not
commented orPDR Networkl and has not applied a pretext analysis in any TCPA &ese.

Spreemo, In¢c2020 WL 1492987, at *1 (“We need not go beyond considering the fax in deciding
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this case[.]”);Optum 925 F.3d at 135 (indicating the court does not “ese[pr . .the pretext
theory of liability under the TCPA, a matter that is still operNIA, 767 F. App’x at 250 (“We
want to make clear that we do not suggest that we endorse the pretext thiednyitgfunder
TCPA."). Because the Third Circuit has not yet provided guidance on whether this distirict ¢
must abide by the 2006 FCC order, this court 8§2R Networl as a guide to determine whether
the court musadopt the portionf the 2006 FC@rderdiscussing free seinarsand apply a pretext
analysis.

The court’'s analysis proceeds in three stépsst, the courtdiscusses constitutional
concernsto inform its analysis of the Hobbs A&@econd, @ answerPDR Network 'k initial
guestion—whether theorder is equivalet to a “legislative rule,” which has the “force and effect
of law,” or an “interpretive rule,” whichlacksthe force and effect of law*~the court unpacks the
difference between a legislative and interpretive oethetdetermines whicleategory applies to
the 2006 FCC order. The court concludes that the order is interpiitive. thecourt turns to the
subsequenPDR Network Iquestion—whether the defendant had a “prior” and “adequate”
opportunity to seek judicial review of the ordesind analyzes whether it needs to answer this
guestion at allThe court concludes that it does not needriswerthis question, and, even if the
court needed to address the question, it would conclude that the defendant Hactexglitsite
prior and adequatopportunity to seek judicial review.

b. ConstitutionalConcerns*

Under the Hobbs Act, courts of appeals have “exclusive jurisdiction” to “enjoin, det asi

suspend (in whole or in part), or to determine the validity of” an agency ordéiaaiag pre

11 The court recognizes that it cannot invoke the canon of constitutional aveidaless the statute “is found to be
susceptible to more than one constructiafiérengagingn “ordinary textual analysisNielsen v. Preapl39 SCt.
954, 972 (2019). In the subsequent analysis, the court finds that the statutgiguoasly defines the term
“advertisement.” Therefore, the court does not need to enaplastitutional avoidare See NS v. St. Cyr533 U.S.
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enforcement challenge. 28 U.S.C2842. “All agree that this ‘exclusive jurisdiction’ language
means, at a minimum that an aggrieved party may not bring a factelhforeement action either
(1) inadistrict court or (2) more than 60 days after entryhefdrder."PDR NetworK, 139 S.Ct.
at2063 (Kavanaugh, J., concurring). One way to interpret the exclusive jurisdictionttblithe
Act is that the Act “also bars judicial review of the agency’s interpretation inequbst
enforcement proceedings” such that “the district court in an enfertgonoceeding is required to
follow the agency’s interpretation when deciding the case, no matter how wrong tloy’'sge
interpretation might be.Id. If this were the case, “the District Court would have to afford the
agency not merg8kidmoredeference nChevrondeference, but absolute deference. 8kittimore
deference o€hevrondeference, buPDRabdication.”ld. at 2066 (citations omitted).
“PDRabdicatiori presents two constitutional concerns. First, “[b]arring defendants in as
applied enforcement actions from raising arguments about the reach and authgetyoyfrales
enforced against them raises significant questions under the Due Process Glaats2062;see
also Gorss Motels, Inc. v. Safemark Sys., @¥1 F.3d 1094, 1110 (11th Cir. 201®ryor, J.,
concurring) (expressing concern that court’s interpretation of Hobbs Act “pseparttes from
raising arguments about the reach and authority of agency rules enfaawoest g#gem|[,]” thereby
effectivelygranting “agency orders binding, igspreclusive effect” in manner that chafes against
due procesginternal quotation marks and citation omitdedyecond, PDR abdication” raises
separation of powers concerns because it deprives the court of the judicial power whaséye
law is’ in particular cases and controversiddahk Markazi v. Peterspri36 S.Ct. 1310, 1322

(2016) (quotingVarbury v. Madison5 U.S. 137, 177 (1803)).

289, 30601 (2001) (“[1f an otherwise acceptable construction of a statue woudds@i®us constitutional problems,
and where an alternative interpretation of theusgais fairly possible, [a court] is obligated mnstrue the statute to
avoid such problems.” (internal quotation marks and citationgexnfjt
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The court does not engage DR abdication”in this case. Because the court concludes
that the 2006 FCC order is interpretive, the court does not need to abide by the jurisdictional
mandate of the Hobbs Act.

C. Is the RelevanPortion of the 2006 FCC Order Legislative or Interpretive?

“Legislative rules, which have the force of laimpose new duties upon the regulated
party. Interpretive rules, on the other hand, seek only to interpret language already in properly
issued regulkigons.” Pennsylvania Dep’'t of Human Servs v. United St&8% F.3d 497, 505 (3d
Cir. 2018) (internal quotation marks and citations omitted). “[T]he hallmikkgislative rules”
is “[e]xpanding the footprint of a regulation by imposing new requiremeatiser than simply
interpreting the legal norms Congress or the agency itself has previously [cYeédea League
of Cities v. EPA711 F.3d 844, 873 (8th Cir. 2013). “Interpretive rules do not add language to or
amend language in the statute, but simply state what the administrative agekeyhi statute
means, and only remind affected parties of existing dutRemhsylvania Dep’t of Human Seyvs
897 F.3d at 505 (internal quotation marks and citations omitted).

Agencies enact legislative and interpretive rules through different proceduramssuok.
Typically, a legislative rule must undergxtensivenoticeandcomment procedure®erez v.
Mortg. Bankers Ass’n575 U.S. 92, 96 (2015). Section 4 of the APA, 5 U.S.853 sets forth a
threestep process for notice and comméahtin step one, the agency “must issue a general notice
of proposed rule making, ordinarily by publication in the Federal Regidter(titation and
internal quotation marks omitted)n Istep two, “if notice is required, the agency must give
interested persons an opportunity to participate in the rule making throoiginssion of written
data, views, or argumentdd. (citation and internal quotation marks omitted). The agency “must

corsider and respond to significant comments received during the period of prbheent.”ld.
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In step three, “when the agency promulgates the final rule, it must include inléfetet a
concise general statement of its basis and purpéde(titation andinternal quotation marks
omitted). Interpretive rules do not require nearly as intensive a process kdilegiales, “[b]ut
that convenience comes at a price: Interpretive rules do not have the force and édfecirod
are not accorded that vgéit in the adjudicatory proce$dd. at 97.

“To determine whether a rule is legislative or interpretive,” courts tygitatik whether
the agencyintended to speak with the force of laviGuedes v. Bureau of Alcohol, Tobacco,
Firearms and Explosive®920F.3d 1, 17 (D.C. Cir. 2014¢itations and internal quotation marks
omitted). To deduce whether the agency intended to speak with the force of law, this court
examines four pieces of information. First, “[c]entral to the analysis is thedgagctuallysed
by the agency.'ld. (citation and internal quotation marks omitted). Secdiné,court analyzes
“whether the agency has published the rule in the Code of Federal Regulationd]tjird, the
court examines “whether the agency has explicitly invoked its general legislatizigu’ Id.
Finally, the court reviews whether the agency issued theaetgrovision pursuant to notieand-
comment procedureSee Perez575 U.S. at 96 (differentiating legislative rules and interpretive
rules based on whether rule underwent nadicdcomment procedures).

Based on these four criteria, the relevant poricthe 2006 FCC ordés “best understood
as interpretive rather than legislativ&®F. for the United States as Amicus Curiae in Supip
Appellant(“U.S. Br.”) at 16,PDR Network Il Importantly, this conclusion comports with the logic
the United Statesspoused in the amicus brief it filedRDR Network I] which is still pending

before the Fourth Circuit on remand from the Supreme Cburt.

2Though the United States agrees that this portion afrther is an interpretive rule, the United States doéagree
that the district court need not adtip FCC’s interpretive rule. The United States asghat some courts still apply
the Hobbs Act to interpretive rules; the Hobbs Act allowed for paideguate opportunity for review; and construing
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First, the passage’s language demonstrates that it is interpretive rathergtblativie.
“[T]he order interprets the statutory definition of ‘unsolicited advertisement’ explainig th
‘messages that promote goods or services even at no cost, such as free magazine ssbscription
catalogues, or free consultations or seminars are unsolicited advertisemagrtsheTCPA’s
definition™ 1d. (quoting 21 FCC Rcd. At 3814 3R (emphasis added)). This explanation
“clarifie[s] the scope of an existing obligation rather than creating a newldne.”

Second, the extrinsic evidence demonstrates that the relevant portibe ofder is
interpretive not legislative Had the FCC intended to create a new obligation, rather than explain
the current state of the law, the FCC could have invoked its rulemaking authority. ThesSmm
chose not to explicitly invoke such rulemakiagthority.ld. at 18 (“Although the FCC has express
authority to implement the TCPA, including by adopting legislative rules addreksingstriction
on unsolicited fax advertisements.the Commission did not purport to exercise that authority in
connection with the relevant portion of the 2006 order.”). Third, the FCC also did not codify its
interpretation in the Code of Federal Regulatiodsat 19(“[Interpretation was not codified in
the Code of Federal Regulations.” (citi@gedes920 F.3d at 18)).

Finally, the relevant portion of the 2006 oraesnot issued pursuant to “the full measure
of notice and comment” procedurdd. at 18-19 (“The procedures through which the pertinent

portion of the order was adoptedvhich did not include the full measure of notice and comment

the Hobbs Act to provide exclusive procedures forgiadireview does not raise constitutional concese® generally
U.S. Br. The court addresses these arguments throughoah#iysis.

The United States also claims that “[e]very court of appeaddoess the scope of Hobbs Act review more
generally las held that it precludes challenges to covered agency actisnissifetween parties.” U.S. Br. at 12 n.3
(citing cases). However, the Court’s decisioDR Network Lndermines this contention for two reasons. First, the
Court remanded the case te thourth Circuit without any reference to the private status of the p&teend, the
Court actually instructed the Fourth Circuit to consider thpaict the 2006 FCC order had on the case without
mentioning that this case is somehow an imperfebicle in which to do so due to the parties’ status. Therefore, the
court does not find that it is precluded from addieg the scope of Hobbs Act review simply becdhisdlitigation
involves two private parties.
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provided in connection with other parts of the ordare also consistent with the rule’s
characterization as interpretivahrar than legislative[.]”). In 2002, the FCC sought comment on
the meaning of the term “unsolicited advertisement” in the context ofepbalis offering free
goods and serviceld. at 4 (citing 17 FCC Rcd. 17,459, 17,4781((2002)). In 2003, the FCC

issued an order that telephonic “[o]ffers for free goods or sentltasare part of an overall
marketing campaign to sell property, goods, or services™ constitute “unsolicitediadments”
in violation of the TCPAId. at 5 (quoting 18 FCC Rcd. 14,014, 14,097-98 { 140 (2003)).

“[T]lhe FCC received55] petitions for reconsideration or clarification of its 2003 rule
addressing unsolicited advertisements of free goods or services in thenadjantext of fax
communications.ld. at 25-26. The FCC pubkhed a Federal Register notice that[p]etitions
for Reconsideration and Clarification [Ha been filed in the Commission’s Rulemaking
proceedings.” 68 Fed. Reg. 53, 740 (Sept. 12, 2003jvailable at
https://www.govinfo.gov/content/pkg/FR-200®-12/pdf/03-23314.pdf The Federal Register
notice “did not specify the particular subject of the petitions other than totmmtenderlying
Commission order that they concerned[J]'S. Br.at 26. The underlying Commission order had
the remarkably vague title “In the Matter of Implementing the Telephone @andRrotection
Act of 1991.” 68 Fed. Reg. 53,740. To find out more information beyond this opaque title, an
individual would have to go the FCC’s physiaafice or contact the “Commission’s copy
contractor[.]’ld. (“The full text of this document is available for viewing and copying in Room
CY-A257, 445 12th Street, SW., Washington, DC or may be purchased from the Commission’s
copy contractor, Qualex International (202) 863—2893.”).

The FCC gave onlg6 days for parties to file oppositisto the petitionsSee id(having

published notice on September 8, 2003, FCC indicates that “[o]ppositions to these9atiist
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be filed by October 14, 2003.”). The ECeceived seven responses, none of which addressed the
offers for free goods and serviceSee FCC CG Docket No. 0278, available
athttps://www.fcc.gov/ecfs/search/filings?authors_name=lan%20D.%20Volnez&bsir descri
ption=Consumer%20and%20Governmental¥#fRairs%20Bureau&proceedings_name=02
278&sort=date_disseminated, DESC&submissiontype _description=COMMENT. FCC did

not address the petitions or oppositions for three years.

In 2005, the FCC issued a notice of proposed rulemaking, preceding the @80&tassue
in this caseSee Notice of Proposed Rulemaking and Order, Rules and Regulations Implementing
the Tel. Consumer Prot. Act of 192D FCC Rcd. 19,758 1 1, 7 (2005). The FCC did not indicate
in this notice that it would address the outstanghiatitions or the issue of offers for free goods
and servicesSeeU.S. Br. at 26 (“[T]he Federal Register notice did not specify the particular
subject of the petitions other than to note the underlying Commission order they congerned.”
Therefore affected entities had no notice that the FCC intended to render an opinion oruthis iss
These noticend€omment proceduré'stand] in contrast ta . .traditional noticeand€omment
procedures followed in connection with other portions of the 2006.b1deat 2.

Because of the explanatory language in the order, the FCC’s decision not to fhublish
rule in the Code of Federal Regulations, the FCC’s choice not to explicitlkant® general
legislative authority, and the aberrant noticelcomment proceduremmployed in enacting the
relevant portion of the 2006 FCC order, the court concludes that the relevant portion of the 2006
FCC order constitutea nortbinding interpretive rule nterestingly, m itsPDR Network lamicus,
the United Stateslaims that the Hobbs Act’s jurisdictional command on a district court to apply
FCC interpretations of the TCPA applies to “all final ordersmade reviewable by section 402(a)

of title 47, and the case law suggests that final orders may include bopingtite and legislative
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orders.”ld. at 14(internal quotation marks and citations omitted). The United States points out
that the “Supreme Court’'s remand order DR Network ]l did not suggest otherwiseld. In

PDR Network || the Courtindicatedthat “[i]f the relevant portion of the 2006 Order is the
equivalent of an ‘interpretive rule,” haynot be binding on a district court, and a district court
thereforemaynot be required to adhere to iPDR Network 1139 S.Ct. at 205&mphais added).

The notion that the Hobbs Act “may” apply with equal force to interpretive rates
legislative rules is incongruent with the lawhe court finds tha47 U.S.C. 802(a)applies to
legislative rules, not nehinding interpretive rule$ Secton 402(a)provides for review of
“proceedings] to enjoin, set aside, annul or suspend any order of the [FCC] under this chapter
.. 47 U.S.C.8 402(a).This sectiorapplies when the FCC “exercise[s] its Fataking power” in
a manner that “presently determine[s] righssich that the “regulations have the force of law
before their sanctions are invoked as well as aftegjofumbia Broad. Sys., Inc. v. United States
316 U.S. 407418-19, 420, 421 (1942). Section 402(a) does not apply to rules that do not
“determine any right or obligation or change the plaintiff's existing or future stattendition.”

Id. at 420(internal quotation marks omitteddecause secticf02(a) does not apply to ndanding
interpretive rules, the Hobbs Act does not apply in the instant case and does not manttete tha
court implement the relevant portion of the 2006 FCC or@is finding comports with the
Supreme Court’s holding that “[i]nterpretive rules do not have the force and eftawt ahd are

not accorded that weigin the adjudicatory process?erez 575 U.S. at 97 (citation and internal

guotation marks omitted).

3 In the PDR Network llamicus, the United States claims, without embellishintbat “courts have in appropriate
cases found final FCC orders that are interpretive in character to be subijstilie Act review.” U.S. Br. at 14
(citing Sorenson Commc’ns, Inc. v. FC857 F.3d 1215, 1223 (10th Cir. 200€@gnt. Tex. Tel. Coop., Inc. v. FCC
402 F.3d 205, 213 (D.C. Cir. 2005)). Notably, both of the cases cited bynited (btates came about in a very
different context than this case. The question was not whether a distnittwasiobliged to adopt an agency
interpretation, but whether the court of appeals would permiialdeview of very narrow orders.
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d. Did the Defendant Have the Prior and Adequate OpportumiBetk Judicial Review of
the Relevant Portion of the 2006 Order?

The courtnextturns toPDR Network’s second question: whether the defendant had the
prior and adequate opportunity to seek judicial review of the 20060F@*C.The court concludes
that it need not answer this question, and, even if it needed to answer tlimgties inadequate
notice-andeomment procedures demonstrate that the defendant did not have a prior and adequate
opportunity to seek judicial review of the order.

The court does not need to addriéBdR Network’s second questidior two reasons. First,
the twoPDR Network lquestions are not discret&he court must only address the secBmR
Network Iquestion if it decides, in response to the first question, that the ordedisdiand
legislative.PDR Network | 139 S.Ct. at 2058 (Kavanaugh, doncurring) (“[l]f the cour. ..
concludes that the FCC’s order was an interpretive.rulandnot subject to the Hobbs Act in the
first place, thenthe defendant] will be able to argue the Dstrict Court that theFCC's
interpretatiorof the TCPA § wrong Or if the court on remand concludisttheopportunity back
in 2006 for preenforcement review in a court of appeals was not ‘adequate’ for [the defendant] to
obtain judicial reviewthen [thedefendant]ikewise will be able to argue to the District Cotlrat
the FCC'’s interpretation of the TCPA is wrong.” (emphasis addBdrauselte court finds that
the FCC'’s order was an interpretive ruteere is no need to determine if the defendant had a prior
and adequate opportunity to seek judicial revieMoreover the plaintiff “decline[d] to
preemptively address” the issue of whether the defendant had a prior gondtadgpportunity to
seek judicial review of the FCC order. The plaintiff does not “assert[] that adanot be or is
genuinely disputed by. .citing to particular parts of materials in the record or . . . showing
that . . Jthe defendanttannot produce admissible evidence to support the fact.” Fed. R. Civ. P.

56(c). Rather, the plaintiff refuses to engage with the seB@®I NetworK question at all. The
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plaintiff indicatedit would “request leave of Court to file a steply” on this matter. Pk Br. at
26.However, no request has come. Even if the court had an obligation to address th&Bétond
Network Iquestion, the notieand€omment procedures of the 2006 FCC order demonstrate that
the defendant did not have a prior and adequate opportunity to seek judicial review of the& order.
4, How to Apply the 2006 FCC Order

Having concluded that the court is rdtligated to adopt theon-binding interpretive rule
the court now must now decide how to treat the relevant provision of the 2006 FGC orde
“[A]gencies charged with applying a statute necessarily make all sorts of@itegrhoices, and
while not all of those choices bind judges to follow them, they certainly may influencs cour
facing questions the agencies have already answétaded States v. Mead Corfp33 U.S. 218,
227 (2001). Should the court afford deference to the FCC’s 2006 orderatbergo types of
deference that could applgee Hagans v. Comm’r of Soc. $684 F.3d 287, 29495 (3d Cir.
2012) (providing overview of two types of deference).

The first type of deference Shevrondeference, derived frol@hevron U.S.A., Inc. v.
Natural Resources Defense Council, Jd&7 U.S. 837 (1984). Und€hevrors first step “[w]hen
a court reviews an agency’s construction of the statute which it administers,’ itskushather

Congress has directly spok the precise question atugs™ Hagans 694 F.3dat 294 (quoting

% In thePDR Network llamicus brief, the United States contends that the Hobbs Act préaitieguate” opportunity
for review when an agency promulgates a legislative ritég aoticeandcomment procedures. U.S. Br.-3&5.
However, as the government acknowledges in the htef,FCC did not employ typical noti@dcomment
procedures in regard to the relevant portion of the 2006 FCC ¢adat.18. In regard to interpretive rules without
noticeandcomment, the government seems to contend that the Hobbs Act procedureiecarate “even in
circumstances in which a particular challenge could not feasibly havedoeught within the initial 6day review
period.”ld. at 29. But, given that the defendant could not have challengeddée this argument is unpersuasive.

Further, the Hobbs Act provides th§a]ny party aggrievedby the final order [of the agency] may, within
60 days after its entry, file a petition to revidve order in the court of appeals wherein venuse 88 U.S.C§ 2344
(emphasis added)Any party aggrieved” mean$parties to any proceedings before the agency preliminary tmissua
of its order” can bring a suiSimmons v. ICC716 F.2d 40, 42 (D.C. Cir. 1983). The record does not shed light on
whether the defendant wagarty aggrieved. However, if the defendant was not a party aggrieved, it didvet
standing to challenge the 2006 FCC order.
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Chevron 467 U.S. at 842) (alteration in original). If Congress has spoken clearly and
unambiguously, “the clear intent of Congress binds both the agency and the Idoycitation
omitted). If Congress has not &em clearly or the statute is silent, the court moves onto the second

step.See id(describing the twstepChevronanalysis). In the second step, “the question for the
court is whether the agency’s answer is based on a permissible construction atuties”dtd.
(quotingChevron 467 U.S. at 843)Alternatively, “[w]hereChevrondeference is inappropriate,
a court may instead apply a lesser degree of deference purs&kidrtwmre v. Swift & Cp323
U.S. 134, 65 S.Ct. 161, 89 L.Ed. 124 (194%¥)d. at 294-95.

“Regardless of whether” a court ultimately appli€hévronor Skidmoredeference, [the
court’s] initial inquiry requies the cour} to determine whether” the portion of the statute at issue
“is ambiguous.”ld. at 295. The ambiguity inquiry comes before the “deference inquiry because
[the court] neef to] reach the deference questionly if [it] find[s] the statutory language is
amhbguous.”ld. (citations omitted). As the court delves into the ambiguity inquiry, the court bears
in mind that the aim in “interpreting a statute is to effect@rgress’sntent,]” not the intent
of anagencyld. (emphasis added) (citation omitte@® divine Congress’s intent, the court begins
the analysis with the statutory langua@ee id.(“Because we presume that Congress’ intent is
most clearly expressed in the text of the statute, we begin our analysis wkaramation of the
plain language of the relevant provisiorcitétion and internal quotation marks omitted)).

The court concludes that Congress spoke clearly in defining the term “unsolicited

advertisement.”In the section entitled “definitions”, Congress blatantly definedh&tierm

‘unsolicited advertisement™ as “any material advertising the commercial biidylar quality of

15 Chevrondeference is inappropriate where Congress has not “detegathority to the agency generally to make
rules carrying the force of law, and the agency interpretataamiclg deference as promulgated in the exercise of that
authority.” Hagans 694 F.3d at 300 (quotingead 533 U.S. at 2287).
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any property, goods, or services which is transmitted to any person without that persen’s prio
express invitation or permission, in writing or otherwise.” 47 U.S.Z2&a)(5). Congress was

not silent or ambiguous in dictating that an unsolicited advertisement requiresnaecmnal
component.

Congress’s definition adheres to the plain meaning of the term “advestis&rAn
“advertisementis “[a] notice or announcement in a public medium promoting a product, service,
or event or publicizing a job vacancy.Advertisement Oxford English Dictionary,
https://www.oxfordlearnersdictionaries.com/us/definition/english/advertisemefhe  term
“promoting” entails commercial enterpriggsofarasit means'to help sell a product, service, etc.
or make it more popular by advertising it or offering it at a special,pfiRremote Oxford English
Dictionary, https://www.oxfordlearnersdictionaries.com/us/definition/american_engi@hfe,
or “to present (merchandise) for buyer acceptance through advertising, publicity, or
discounting.”Promote MERRIAM-WEBSTER DICTIONARY, http://www.merriam
webster.com/dictioary/promote?utm_campaign=sd&utm_medium=serp&utm_source=j&onld.

Because the definition of “unsolicited advertisement” is not ambiguous, thedo@gsrnot
apply Chevronor Skidmoredeference to the portion of the FCC’s 2006 order concerning free
seminarsSee United States v. GeisbR7 F.3d 288, 294 (3d Cir. 2008) (concluding, in part, that
because statute did not define particular term in its definitions sectionwasnambiguaos).
Instead, the court applies the term as it is explicitly defined in the statuten Bethe fax
concerned a free seminar and lacked any commercial element, the court cotidtudes fax

does not constitute an unsolicited advertisement in violatiaghe TCPAL’

6 This definition also comports with the FCC's definitionaof “advertisement” as “any material advertising the
commercial availabilityor quality of any property, goods, or services.” 47 R.R 64.1200(f)(1) (mphasis added).

7 The court recognizes that this decision stands inapposite of decisidhis same issue that other courts have
renderedSee Physicians Healthsource, Inc. v. Boehringer Ingelheim Pharm.8#¥%F.3d 92, 96 (2d Cir. 2017)
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5. Conversion Claim

Having granted the summary judgment motion on the TCPA claim, thedmxlimes to
exercise supplemental jurisdiction over the plaintiff's state law claim foversion. Section
1367(c)(3) contemplates and permits¢bart to exercise its discretion when only a state law claim
remains in a case. 28 U.S.C.1367(c)(3) (“The district courts may decline to exercise
supplemental jurisdiction over a claim.if . . .the district court has dismissed all claims over
which it has original jurisdiction[.]”). “Needless decisions of state law should bdevdoth as
a matter of comity and to promote justice between the parties, by procuring for thexrfacted
reading of applicable lawlJnited Mine Workers of Am. Gibbs 383 U.S. 715, 726 (196@ven
the plaintiff indicates that were the court to grant summary judgment on the TCPA ttlaim,
plaintiff would“not request that the Court retain jurisdiction over the conversion cf&iRi’$ Br.
at 26. Therefore, the cdudeclines to exercise supplemental jurisdiction disthissesvithout
prejudicethe remainingconversion claimSee Robert Mauthe M.D., P.C. v. Optum,,I@iv. A.
No. 171643, 2018 WL 3609012, at *7 (E.D. Pa. July 27, 2018) (declining to exercise supplemental
jurisdiction over state law conversion claim after summary judgment entered on péalr@iFA
claim), aff'd 925 F.3d 129 (3d Cir. 2019) (holdingath“the Court did not err in declining to

exercise supplemental jurisdiction over Mauthe’s state law claim”).

(applying petext analysis under 2006 FCC order and noting that “[bJusinassasvays eager to promote their wares
and usually do not fund presentations for no business purpdseérica’s Health & Res. Ctr., Ltd. v. Promologics,
Inc., Case No. 16 C 9281, 2017 VBD01284, at *3 (N.D. Ill. Nov. 2, 2017) (finding tH&t]ourts within this District
have accepted [the FCC’s] construction of the [TCPA] and recoghi@efdxes promoting a free seminar may
constitute an unsolicited advertisement since free seminars are pfegax to market products or services.” (citation
and internal quotation marks omitted) (collecting cases)). Howevertscentered these decisions priorRDR
Network | which this court finds fundamentally alters the pertinent aisly

18 Theplaintiff also does not argue that the court has an independentdrgsigsdictionover this claim
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IV.  CONCLUSION
The court grants the defendant’s motion for summary judgmétht respect to the
plaintiff's claims brought under the TCPA because fax does not constitute an unsolicited
advertisement as defined outright in the TCHAe court also dismisses without prejudice the
remaining state law claim because the court dectmexercise jurisdiction ovet pursuant to
section 1367(c)(3).
The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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