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Smith, J. April 25, 2019
Four municipalities recently passed responsible contractor ordinances whidfy spec
certain criteria that a contractor must satisfy to be eligible to perform veduled over a certain
monetary threshold fahose municipalities. The plaintiffs, the locdlapter of a national trade
association in the construction industry and affiliated contractors and taxplagee brought
separate actions againgte municipalitiesin which they allege the responsible contractor
ordinancesrun afoul of federal and swtlaw Specifically, theyclaim that the ordinances’
requirement that all bidders @ualifying public works projectgarticipate m a secalled “Class
A Apprenticeship Program” is a pretext to favor unionized contractors, explesise of their nen
union competitors and taxpayerThe plaintiffs seek relief under the Fourteenth Amendment’s
Equal Protection and Due Process Cémuarguing that the apprenticestpppgramparticipation
requirementis not rationally related to any legitimate government psep®he plaintiffs also
claim that the ordinancesolate Pennsylvania’s public bidding law because the apprenticeship

programparticipation requirement isnreasonableumecessaryandunfair. Lastly, he plaintiffs



argue that the Employment Retiremardome Security Acf'ERISA” or the “Act”) preempts the
ordinances as they “relate to” plans covered under the Act.

The court previously granted the defendants’ motions to dismiss and allowed the plaintiff
to file amended complaints that included adddidiacts about the defendants’ purported pretext.
The plaintiffs filed the amended complaints, and the defendants have now filed four separate
motions to dismissnd motions to strike allegations relating to the influence of “corrupt labor
officials” on the enactment of the ordinances.

Regarding the motions to dismiss, the defendargee that the amended complaints falil
because the facialigeutral ordinanceswithstand rational basis reviewhey asertthat the
plaintiffs have pled no facts that cast doubt on the conceivability of the purported piompibee
ordinances: ensuring that only responsible, qualified firms and craftepeapk on public
construction and maintenance projects. The defendants further argue that thfésmlaintt have
standng to assert the Pennsylvania state law claimgtatévenif they did have standing, those
claims are not yet ripe. Even if the plaintiffs could rightly assert the statddans, the defendants
argue the complaints still fail because the plaintifésréh alleged no facts demonsingt an
improper basis for the apprenticesipimgramparticipationrequirement. Lastly, the defendants
argue that ERISAloes not preempt the ordinantesause theare not'related td covered plans
under current Supreme Court and Third Circuit jurisprudence, and even ivéneyso related,
the market participant exception would apply.

The key question for the court to answer concerning the motions to dismiss is viitvether
plaintiffs are entitled to discovery into what yhaaim is the true basis for the ordinances and into
whether a rational relationship exists between the apprentigesigpamparticipation

requirement and the defendants’ purported interest in ensuring only qualified costaactdineir



employees workn public jobsThe court holds that the plaintiffs’ pretext argument is insufficient
to warrant these actions moving forward, because the purported state inter@stds/ably
rational on its face and the plaintiffs have pled no facts to suggestldt wouhave been the
defendants’ true purpose in passing the ordinances. Moreover, the court agrees wiémtrzantie
that ERISA does not preempt the ordinances because they do not “refer to” or have etitmonne
with” ERISA-covered plans under the SapreCourt’s holdingin California Division of Labor
Standards Enforcement Rillingham Construction, N.A., In¢519 U.S. 316 (1997), and even if
they did, the market participant exception would preclude preemption here.

The court will dismiss with prejudice the plaintiffs’ claims un@RISA and the Due
Process and Equal Protection Clauses of the Fourteenth Amendment. Havingedistimése
federal claim®n the meritsthe court does not have an indagent bais to exetise jurisdiction
over the Pennsylvania public bidding laand other state lawlaims and declines to exercise
supplemental jurisdiction over those claims. Additionally, while the court neoes) the issues
the defendants have with the allegations formiing basis of their motions to strike, those
challenged allegations are not so unrelated to the other allegations in thaintsrpl warrant
striking them under the stringent standard established for doing so.

l. PROCEDURAL HISTORY

The plaintiffs, Associated Builders and Contractors, Eastern Pennsyl@hajaer, Inc.
and associated individuals and entities, commenceddwmsuitsby filing complaints against the
County of Northampton, the Colonial School District, Plymouth Township, and the Township of
West Norriton between June 18, 2018 and October 22, A0fkecases presented virtually

identical legal issues, and so the court elected to proceed with the cases togettseand until



discrepancies justified proceeding separat€hat saidwhile the actions overlap in substance,
each has a unique procedural background, which the court outlines separately below.

A. County of Northampton?

Associated Builders and Contractors, Eastern Pennsylvania Chapter, Ineocjéaed
Builders”), the Alfero Compay, Inc.,R.L. Reppert, Inc(“Reppert”), and Nick Alfero filed suit
against the County of Northampton (“Northampton”) on June 18, 2018. Doc. No. 1. The same day,
the plaintiffs filed a motion for a temporary restraining ordergetiminary injunctionDoc. No.

3. The court denied the motion for a temporary restraining order as moot in lightledupton’s
agreement not to bid out any construction contracts large enough to impheathallenged
ordinancepending final disposition of the case. Doc. No. 9. The court also gave thesparti
limited periodto conduct all discovery relating to the motion for a preliminary injunciwh set

a schedule for briefing and a hearing on the motahrNorthampton answered the complaint on
July 9, 2018. Doc. NdLO. After consulting with the parties, the court stayed all deadlines relating
to discovery deadlines and the preliminary injunction hearing, upon Northampton’s cdntinue
representation that it would not bid out jobs iroating theordinancewhile litigation was pending.
Doc. No. 15.

The court held a consolidated hearing on the other defendants’ motions to dismiss on
January 3, 2019, following whidhe court dismissed the complaints in the other actions without
prejudice to the plaintiffs filing amendedmplaints.Civ. A. No. 183907, Doc. No. 26; Civ. A.

No. 183908, Doc. No. 25; Civ. A. No. 18536, Doc. No. 14. The plaintiffs then filed amended

complaints in allctions, includingNorthamptors, on February 19, 2019. Civ. A. No.-2852,

L Unless otherwise specified, all docket numbers in this section refevité\Gion No. 182552.
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Doc. No. 31(“Northampton Compl.”) Civ. A. No. 183907, Doc. No. 3@ Colonial Compl.”)?
Civ. A. No. 183908, Doc. No. 3Q‘Plymouth Compl.”) Civ. A. No. 184536, Doc. No. 19'West
Norriton Compl.”). Northampton filed the instant motion to dismiss the amended conglaint
March 11, 2019. Doc. No. 37. The plaintiffs filed@nsolidatedesponse in oppositico all the
defendantsmotions to dismis®n March25,2009. Doc. No42 (“Opp. to Mot. to Dismiss”).
Northampton filed a reply in further support of the motionMarch29, 2019Doc. No. 43.The
court heard oral argumepn all the defendants’ motions to dismas April 3, 2019 and the
plaintiffs filed supplemental briefing in response to points made at oral anjomépril 4, 2019
Doc. No. 45(“Suppl.Opp. to Mot. to Dismiss”)The motion to dismiss the amended complaint is
now ripe.

B. The Colonial School Distric@

Associated Builders, Vellniece Construction, LLCVellniece”), Jeanette Tennant
(“Tennant”), and Kim Penningto‘Pennington”)filed a conplaint against the Colonial School
District (“Colonial”) on September 11, 2018. Doc. No. 1. The plaintiffs filed a motiora for
temporary restraining order and preliminary injunction the next day. Doc. No. 8efdtember
18, 2018, before Colonial answered, the plaintiffs filed an amended complaint removing
Pennington as a plaintiff. Doc. No. 6. Colonial moved to dismiss the complaint on November 23,
2018. Doc. No. 21. The plaintiffs filed a response in opposition on December 10D2@1Bl0.

23, and Colonial filed a response in further support on December 20[8d.8o. 24. Following
oral argument, the court granted the motion to dismiss without prejiadibe plaintiffs filinga

seconcamended complainDoc. No. 26.

2 As indicated below, the amended complaint filed in Civil Action Ne3287 and referenced throughout this opinion
was a second amended complaint.
3 All docket numbers in this section refer to Civil Action No-3%)7.



The plaintiffs filed a secondmended complaint on February 19, 2019, which removed
Tennant and radded Pennington as plaintiffdoc. No. 31 The court then issued an order
denying the motion for a temporary restraining order or preliminary inpmes moot, in light of
the plaintifs again amending their complaiftoc. No. 36 Colonial moved to dismiss the second
amended complaint and to strike scandalous allegations on March 11,D#@1No. 38 The
plaintiffs filed the consolidated response in opposition on March 25,. ZB89No. 42. The court
heard oral argument on all the defendants’ motions to dismiss on April 3, 2019 and theglaintiff
filed supplemental briefing in response to points made at oral argument on April 4D2@18lo.

44. The motion to dismiss the second amended complaint is now ripe.

C. Plymouth Township?*

Associated Builders, Vellniece, Tennant, and Pennington filed a complaimtstaga
Plymouth Township (“Plymouth”) on September 11, 20D8c. No. 1 The plaintiffs filed a
motion for a temporary restraining order and preliminary injunction the nexDday No. 3 On
October 19, 2018, the parties filed a joint stipulation, uwdeich Plymouth agreed to suspend
enforcement of the challenged policy until October 31, 2@&. No. 13 Per the panes’
stipulation, the court denied the motion for a temporary restraining order asbDoootNo. 14
Plymouth then moved to disss the complaintDoc. No. 15 The plaintiffs filed a resptse in
opposition on November 5, 201Bpc. No. 18, and Plymouthl&d a reply m further support on
November 12, 2018)oc. No. 19 Following oral argument, the court dismissed the complaint
without prejudice. Doc. No. 25.

The plaintiffs filed an amended complaint, removing Tennant as a plaintiff, onafgbru

19, 2019 Doc. No. 30 Plymouth moved to dismiss the amended complaint and to strike

4 Unless otherwise specified, allcdlanent numbers in this section refer to Civil Action No-3888.
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scandalous allegations on March 1, 20D@&c. No. 32 The plaintiffs filedthe consolidated
response in opposition on March 25, 20D08c. Na 39. Colonial filed a reply in furthesupport

of the motion on March 29, 201®oc. No. 40 The court heard oral argument on all the
defendants’ motions to dismiss on April 3, 20&8d the plaintiffs filed supplemental briefing in
response to points made at oral argument on April 4,.204@. No. 44 The motion to dismiss
the amended complaint is now ripe.

D. Township of West Norriton®

Associated Builders and Vellniece filed a complaint against the TownshipstfN@rriton
(“West Norriton”) on October 22, 2018®o0c. No. 1 The same dayhe plaintiffs filed a motion
for a temporary restraining order and to schedule a preliminary injunction didaoic. No. 2
West Norriton filed a response in opposition to the motion for injunctive relief on Noverper
2018.Doc. No. 8 West Norriton hen filed a motion to dismighe complaint on November 21,
2019. Doc. No. 9 The plaintiffs filed a response in opposition to the motion to dismiss on
December 10, 201&oc. No. 11, and West Norriton filed a reply in further support on December
17, 2018 Doc. No. 12 Following oral argument, the court granted the motion to dismiss without
prejudice to the plaintiffs filing an amended complaint. Doc. No. 15.

The plaintiffs fled an amended complaint on February 19, 20b@. No. 19. West
Norriton moved to dismisthe amended complaint and to strike impertinent, scandalous watter
February 26, 201®oc. No. 20The court then issued an order denying the motion for a temporary
restraining order or preliminary injunction as moot, in light of the plaintiffs raling their
complaint.Doc. No. 24 The plaintiffs filedthe consolidatedesponse in oppositido the motions

to dismisson March 25, 2009Doc. No.29.The court heard oral argument on all the defendants’

5> Unless otherwise specified, the document numbers in this sectiorigegivil Action No. 184536.
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motions to dismiss on April 3, 2018nd tle plaintiffs filed supplemental briefing in response to
points made at oral argument on April 4, 2008c. No. 31 The motion to dismiss the amended
complaint is now ripe.
Il. FACTUAL ALLEGATIONS

The factual allegations in each of the operatieenplaints are essentially identical for
purposes of resolving the instant motiofissociated Builders is the Eastern Pennsylvenagpter
of a national trade association that represents approxim22¢)0 chaptemembers in the
construction industryseeNorthampton Compht 23 Colonial Compl. at 1 23; Plymouth Compl.
at 1 22; West Norriton Compl. at .2dfero Company is an Easton, Pennsylvabésed general
contractor, which has successfully performmeatk on public works projects in Pesylvana for
more than four decadeSeeNorthampton Compl. at 1. Nick Alfero is a citizen and taxpayer of
Northampton CountySee id at § 26 Reppert is a commercial wall and ceiling contractor, which
has successfully performed public works projects in Péwvausia for over forty yearsSee idat
2. Neither Alfero Company nor Reppert has aagtractuatelationship with a uniorSee id at
3. None of Alfero Company’s craft workers have graduated from a formal amesnp training
program andonly six of Reppert’s current employees have participated in an apprenticeship
training programSee idat 6 Instead, their employees “received their training from years-of on
thejob work experience and/or by attending vocatideahnicalschools,” which theplaintiffs
allegemakes them “just as qualified or more qualified than contractorsumitn agreements.”
Id. at 11 68.

Vellniece is a GlensidePennsylvanidased general contractihra exclusively performs
publicly-funded construction work, almositirely in PennsylvanigseeColonial Compl. af[f 1,

24; Plymouth Compl. atff 1, 23 West Norriton Compl. at 1l 1, 23. Vellniece employs



approximately eighteen employees, including qualified, skilled craft weoi&eeColonial Compl.
at 1 3;Plymouth Compl. at T 3, West Norriton Conmgil J 3 Those employees have rgraduated
from formal apprenticeship programs but instead “received their trainingyfears of ofthe-job
work experience and/or by attending vocational technical schawsch renderthem “just as
qualified or more qualified than waeks employé by union contractors.Colonial Compl. at q
5-6; Plymouth Compl. at15-6 West Norriton Complat {{ 5-6. Pennington is a citizen and
taxpayer of Colonial and Plymout&eeColonial Complat § 2% Plymouth Compl. at  24.

In October 2018, the Northamptd@ounty Councilenacted a “Responsible Contractor
Ordinane” (“RCQO”), which requirexzontractors bidding on public works in tbeunty valued at
or above $250,000 participate in &ClassA Apprenticeship Program. . for each separate trade
or classification in which it employs craft employeeNdrthampton Complat { 38(internal
guotation marks omittedp Class A program is one that has received approval from the United
States Depament of Laboior a state apprenticeship ageacyl has been in continuous existence
for at least five yearsSee id at { 39 The County Council’s stated purpose for the RCO is to
“ensure that all work on public construction and maintenance contractsrf@nged by
responsible, qualified firms . .”. See idat T 41(internal quotation marks omitted)

Colonial passed its Responsible Contractor P®litAugust2018, which requirebidding
contractors to participate in a Class A Apprenticeship Program for prejgctsd at or above
$500,000SeeColonial Compl. at § 37TColonial’s RCOalsorequires the bidder’'s apprenticeship
programto havereceival approval from the United States Department of Latwora state

apprenticeship agen@nd graduated apprentices to journey person status for at least two of the

8 For the sake of simplicity, the court refers to all the challenged pdiagesher a the RCOs, even though Colonial’'s
policy is technically a policy rather than an ordinance. The complaintetdaitach any significance to the names of
each individual policy.
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prior seven years, unless the program was registered within the lasatsersge idat 38 The

stated purpose of the RCO is to “ensure that all work on public construction and maintenance
contrats is performedby responsible, qualified firms . .”. See id at T 40(internal quotation

marks omitted)

Also in August,2018, the Plymouth Town Coaih passed its RCO, whicapplies to all
public projects valued at $150,000 or more and requires public works bidders to have a Class A
Apprenticeship Program that has received approval from the United Stgtasrdent of Labor
or a state apprenticeship agency and graduated apprentices to journey persfar atatismum
of three of the por five years SeePlymouth Compl. at 11 3@7. The bidding contractor must
have been registered in that program for the past three years for each ttadsification its craft
employees practic&ee id The stated purpose of the RCO is to “ensheg &all work on public
construction and maintenance contracts is performed by responsible, qualified.firinisl. at
38 (internal quotation marks omitted)

Lastly, also in August 2018, the Board of Commissioners of the Township of West
Norriton pased a RCO requiring bidding contractors to certify participation in a Class A
Apprenticeship Program for each trade or classification in which its ecnpiiogees engag&ee
West Norriton Compl. at § 32he West Norriton RCO mandates that a qualifyingrapticeship
program receivapproval from the United States Department of Labor or a state appstpi
agency and have graduated apprentices to journey person status in at least two @f $beqori
years, except for programs registered within tketlen yearsSee id at § 35The RCO applies to

projects valueat or aboves250,000See idat 134.Again, the RCO’s stated purpose is to “ensure
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that all work on public construction and maintenance contracts is performed by responsible
qualified fims . . .” Id. at T 37(internal quotation marks omitted)
The plaintiffs @sertthat the stated purpose afi the RCOs is “100% false, irrational,

arbitrary, and capricious.Northampton Compl. at { 41; Colonial Compl. at { 40; Plymouth

" Northampton’s RCO states: “This apprenticeship requirement agbatesorlers in each trade or craft employed
are graduates of an apprenticeship and training program in each trade or wiatthirtheir services are utilized,
which has been in continuous existence for no fewer than five (5) yeard@the commencement ofettsubject
project.” Compl., Ex. A at ECF p. 4, Civ. A. No.-2852, Doc. No. 41 (“Northampton RCQO”).

Colonial’'s RCO states: “This policy is intended to ensure that all work oficpabnstruction and
maintenance contracts is performed by responsible, qualified firms#iatain the capacity, expertise, personnel
and other qualifications and resources necessary to successfully perfiritt Bontracts in a timely, reliable and
costeffective manner by establishing clearly defined, minimum staedatding to contractor responsibility. ...”
Mem. of Lawin Supp. of Colonial Sch. Dist.’s Mot. to Dismiss Second Am. Compl. andrike SScandalous
Allegations (“Colonial Mem.”), Ex. A at ECF p. 2, Civ. A. No.-3807, Doc. No. 38 (“Colonial RCO”).

Plymauth’s RCO states:

The Council of Plymouth Township recognizes that there is a need to ensuréwlek al
on public construction and maintenance contracts is performed by ridpogsalified firms that
maintain the capacity, expertise, personnel and other qualifications andcess necessary to
successfully perform public contracts in a timely, reliable andeffsttive manner.

To effectuate the purpose of selecting responsible contractors for pultiaatemand to
protect Plymouth Township’éwvestments in such contracts, prospective contractors and sub
contractor§ should be required to meet pestablished, clearly defined, minimum standards
relating to contractor responsibility, including requirements and ieritewncerning technical
quaifications, competency, experience, adequacy of resources, including equifimancial and
personnel, and satisfactory records regarding past project perforreafetg, law compliance and
business integrity.

Mem. of Law in Supp. of Mot. for TRO anddfim. Inj., Ex. A. at ECF p. 2, Civ. A. No. 1308, Doc. No. 3
(“Plymouth RCQO").
West Norriton's RCO states:

Further, due to the critical impact that skilled construction craft labor hashdic piorks
projects, and due to the limited availability sKilled construction craft labor and imminent craft
labor skill shortages, it is necessary to require contractors and $w@wntors to participate in
established, formal apprenticeship training programs as a conditiodddfdpi for the purpose of
both promoting successful project delivery and ensuring future war&falevelopment. West
Norriton also recognizes that it is beneficial to the local community to ettsatréirms receiving
public contracts provide adequate wages and benefits to their emplayd utilize fair business,
employment and training practices that have a positive impact on local catiesaiffected by
such contracts.

Def., West Norriton Twp.’s Mem. of Law in Supp. of Moving Def.’s Mot. tisrbiss Pursuant to Fed. R. Civ. P.

12(b)6) (“West Norriton Mem.”), Ex. B at ECF p. 29, Civ. A. N0.-4B36, Doc. No. 24 (“West Norriton RCO”).
The court notes that the plaintiffs did not attach any efRCO’s to the operative complaints, but it is

nonetheless proper for the cotariconsider them as “matters of public record and documents integral teedmugbdn

in the complaint.’Plaza at 835 WHamilton StLP v. Allentown Neighborhood Improvement Zone.Bexh, Civ.

A. No. 156616,2017 WL 4049237, at2n.6 (E.D. Pa. Sept. 12, 201(¢)ting Sands v. McCormi¢i12 F.3d 263,

268 (3d Cir. 2007)Pryor v. NCAA 288 F.3d 548, 560 (3d Cir. 2002)).
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Compl. at § 38West Norriton Compl. at § 37The heart of the plaintiff's allegations tkat
“corrupt” union bosses “hate” nesmion contractors such as themselves and believe that public
works projects “are the union’s ffirwhich] they are desperate to profgdtiN orthampton Compl

at 1 910, Colonial Compl. at -8, Plymouth Compl. at Y-8, West Norriton Compl. at 1
8-98 They then claim that these corrupt union bosses “championedR@@s through the
relevant legislative baes in a supposed effort to emsuthat the uions’ “turf” is protected See
Northampton Complat ff 10-11 Plymouth Compl. atf19-10, West Norriton Compl. aff 9—

10. Regardng Colonial, the plaintiffs allegy that Raimondo, who is employed byuaion
contractor, “[w]ork[ed] handn-hand with corrupt union bosses fithout first consulting with
other members of the District’s Board” to draft the R@®lonial Compl. at ] 14.

None of the complaints include any facts concerning how these unnamed union bosses
pushed the challenged policies, but instead rely on what they purp@dnsiection between the
challenged policies and the purportedly qproon agenda:Virtually all” union contractors
participate in a Class A Apprenticeship Prograaven though they do not necessary employ
workers who are currently enrolled in or have already graduated thapregrhile many non
union, or “merit shop,” contractors do n8eeNorthamptorCompl. at 11 1:314;Colonial Compl.

at 11 13-14;Plymouth Compl. at 11 £23;West Norriton Compl. at 1 £23.Thus, the plaintiffs

8 The only “corrupt union boss” whom the plaintiffs identify is John Judherty, Business Manager of the
International Brotherhood of Eleatdl Workers (“IBEW”), Local 98SeeNorthampton Compl. at 1 9, 10; Colonial
Compl. at 11 8, 9; Plymouth Compl. at 1 8, 9; West Norriton Compl. at9T8e plaintiffs direct the court to the
docket in Mr. Dougherty’s criminal case, in which he and others are accused spaaonto embezzle union funds
and to bribe Philadelphia City Council officialsee generallyndictment,United States v. DoughertiNo. 19cr-64,

Doc. No. 1. Nowhere do any of the complaints allege any connection betweenughelty or his affiliates and any

of the defendants in &se case, other than to allege that Colonial School Board President Felix Raimondo
(“Raimondo”) is employed by an unnamed IBEW contracBeeColonial Compl. at { 10. The allegations that
Raimondo “[w]ork[ed] in the shadows [with] corrupt union bosses . . . toadartitons’ bidding” is wholly conclusory

id. at 1 10 and counsel for plaintiffs could not point to any source for those atlegait oral argument.

® The complaint does not explain h&=simondo then convinced a majority of the School Board to support this back
door policy.
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allege the RCOs will “ensujethat norrunion or meritshop contractors will be precluded from
being awarded public works projects in favor of union contrattarsd “[i]t is clear that the
RCO[s ae] not grounded in any rational justification, but w[ere] crafted to benefitiqadlt
powerful and corrupt labor organizations and their contractor signatdxiegfiampton Cmpl.

at 71 52, 55Colonial Compl. at 51, 54;Plymouth Compl. at 11 49, 5®%/est Norriton Compl.

at 11 48, 51This, in turn, harms the public’s “ability to derive the best quality and value in the
performance of public works projects that are finangih its tax dollars."Northampton Compl.

at 1 56; Colonial Compl. at T 55; Plymouth Compl. at § 53; West Norriton Compl. at I 52.

The plaintiffs allege that the RCOs’ purported failure to ensure that union engployee
actually completedhe required apprenticeship programs divorce the RCOs from their stated
purposesSeeNorthampton Compl. at § 16; Colonial Compl. at § 16; Plymouth Compl. at  15;
West Norriton Compl. at 5. The plainiffs further challenge tha{t] he act of signin@ collective
bargainirg agreement and becoming a union contractor would, in and of itsejfcallyconvert
[the plaintiffs] from [] unqualified contract¢s] into [] ‘responsible’ cotractofs] under the
[ordinance].” Colonial Compl. at { 18seeWest Norriton Compl. at § 1ame) see also
Northampton Compl. at I 18Thus, the act of signing a collective bargaining agreement and
becoming a union contractor and remaining such for three (3) years would, in andfof itse
magicallyandinstantaneouslyender Alfero Company’s and Reppert’'s employees trained, skilled,
and eligible to perform work on public works projects for the County without anhesiet
employees enrolling in or ever having participated in any formal appeshifc training
program.”) Plymouth Compl. at § 1FThus, the act of signing a collective bargaining agreement
and becoming a union contractor and remaining such for three (3) years would, in aal, of its

magically andinstantaneouslyender Vellniece’s eighteen (18) employees trained, skilled, and
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eligible to perform work on public works projects for the Township without any of these
employees enrolling in or ever having participated in any formal appeshic training
program.”).Inversely a union contractor who decided to terminate its union membership “would
magically and instantaneouslyoe converted from a ‘responsible’ contractor’ to an ineligible
contractor,” even if all of its employees had graduated from a qualified djepsdrip program
Northampton Compl. at § 19; Colonial Compl. at § 19; Plymouth Compl. at  18; West Norriton
Compl. at § 18.

The plaintiffs appended to the amended complairgaffidavit of theirpurportedexpert,
Anirban Basut? SeeNorthampton ComplEx. Aat ECF pp. 2427,Doc. No. 31 Colonial Compl.
Ex. Aat ECF pp. 2326 Doc. No. 30; Plymouth CompEXx. A at ECF pp. 2326, Doc. No. 30;
West Norriton Comp).Ex. A at ECF pp. 2225 Doc. No.19! The affidavit echoes the
complaints$ allegation thatheapprenticeshiprogramparticipation requirement “imere pretext,
designed to benefit a politically favored element of the region’s construction ydisthe
expense of anotherBasu Aff. at 1 Mr. Basu acknowledges th&pprenticeships represent an
important source of human capital formation,” but disputesaiatone form of apprenticeship
program is superiotd] another.”ld. at 2 He then concludes:

While some workers at a limited number of firms would enjoy plentiful

opportunities to refine their skills, another group would be left behind, foadten

losing the opportunity for gainful careers. This would merely serve to exéeerba

the skills shortages presently plaguing the Philadelphia area and national

construction industries. It would also translate into a smaller middle class) whi

would caotribute to already large income and wealth inequalities regionally and

nationally. That is hardly equal treatment. Nor is it sound public policy rooted in
rationality.

0 The affidavit provides no information about Mr. Basu’s background or why Qualified to opine on these matters.
1 The affidavits attached to all four complaiai® identical, so for the sake of simplicity the court will refer to the
document as the “Basu Aff.” rather than distinguishing by action.
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Id. Lastly, Mr. Basuassertghat the RCOs will harm taxpayers by allowing “fewer 8rfhto bid

on contracts and [] fewer workers [to be] trained and available to work productively on public
projects,” thus making the average pulgiojectmore expensivdd. at3. This would then lead

to “fewer public construction projects [being] delivered since each individualcprajeuld
account for a larger share of public capital budgéds.”

The plaintiffsallege that these discrepancies between the RCOs’ stated purpose and the
apprenticeshiyprogramparticipation requiremenamount to aviolation of their Fourteenth
Amendment constitutional rights to equal protection and due process.dbé@Morthampton
Compl. at 11 7679; Colonial Compl. at 11 6776; Plymouth Compl. at 1§5—74;WestNorriton
Compl. at 1Y 6473 They furthercontend hat the RCQO’s violate Pennsylvania public bidding
laws by implementingunfair requirements that anenreasonable andmecessary to determine
who is a responsible bidde&eeNorthampton Compl. at 1 589; Colonial Compl. at 11 566;
Plymouth Compl. atf[54-64; West Norriton Compl. atff[53-63.Lastly, the plaintiffs claim that
ERISA preempts the RC@®&cause they “relate t&RISA-covered plans for purposes of the Act
SeeNorthampton Compl. at 11 885 Colonial Compl. at 1 782; Plymouth Compl. aty[ 75-

80; West Norriton Compl. atff[74—78.
1. DISCUSSION-MOTIONS TO DISMISS

A. Standard of Review— Motion to Dismiss Under Rule 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) allows a party to move for didno$sa
complaint or a portion of @mplaint for failure to state a claim upon which relief can be granted
Fed. R. Civ. P. 12(b)(6)A motion to dismiss under Rule 12(b)(6) tests “the sufficiency of the

allegations contained in the complainKbst v. Kozakiewi¢gzl F.3d 176, 183 (3d Cid993)
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(citation omitted)As the moving party, “[tlhe defendant bears the burden of showing that no claim
has been presenteddedges v. United State$04 F.3d 744, 750 (3d Cir. 2005) (citation omitted).

In general, a complaint is legally sufficient itihntains “a short and plain statement of the
claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(4d](2¢ touchstone of
[this] pleading standard is plausibilityBistrian v. Levi 696 F.3d 352, 365 (3d Cir. 2012).
Although Rule 8(a)(2) does “not require heightened fact pleading of specifics,sitelpdre the
recitation of “enough facts to state a claim to relief that is plausible on its EaleAtl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thatehdaaht is liable
for the misconduct allegedAshcroft v. Igbal 556 U.S. 662, 678 (2009) (citation omitted). In
other words, “[t]he plausibilitgtandard is not akin to a ‘probability requirement,” but it asks for
more than a sheer possibility that a defendant has acted unlawfdll{guotation omitted)-In
ruling on a 12(b)(6) motion, courts can and should reject legal conclusions, unsdipporte
conclusions, unwarranted references, unwarranted deductions, footless conclusionsanti law
sweeping legal conclusions in the form of actual allegatiddigght v. Westmoreland Cty380
F.ad 729, 735 (3d Cir. 2004) (citation arncternal quotation meks omitted). Ultimately, a
complaint must contain facts sufficient to nudge any claim “across thé&dimeconceivable to
plausible.”"Twombly 550 U.S. at 570.

B. Equal Protection Clams

The Fourteeth Amendment prohibita state from “deny[ing] to any person within its
jurisdiction the equal protection of the lawdJ.S. Const. mend. XV, 8§ 1 Municipalities
constitute the state for purposes of Fourteenth Amendment prote&gses.g, City of Richmond

v. J.A. Croson Co 488 U.S. 469 (1989) (evaluating equal protectitamm in context ofcity’s
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adoption of minority business utilization plaf) applying the Equal Protection Clauseuds
will not unnecessarily interfere with the local legislative process, and ‘fiineral rule is that
legislation is presumed to be valid and will be sustained if the classification xatle statute
is rationally related to a legitimate state intere€iity of Cleburne v. Cleburne Living Ct&73
U.S. 432, 440 (1985) (citationsmitted). “[T]he Court hardly ever strikes down a policy as
illegitimate under rational basis scrutiny. On the few occasjtires Court] hgs] done so, a
common thread has been that the laws at issue lack any purpose other than a ‘baego. hdes

a politically unpopular grop.” Trump v. Hawalii 138 S.Ct. 2392, 2420 (2018missionin
original) (quotingDep’t. of Agic. v. Moreng 413 U.S. 528, 534 (1973)).

The state is entitled tespecially“wide latitude” in the context of social and economic
legislation, because “the Constitution presumes that even improvident decisioagawilially be
rectified by the democratic processe€ity of Cleburne 473 U.S. at 44(internal citations
omitted). Therefore, absent a classification basedam®, alieage, gender, national origin or a
state action that impinges on personal rights, “the courts have been very relsdiagey, should
be in our federal system and with our respect for the separation of powers, to clagalzec
legislative choices a® twhether, how, and to what extent those interests should be pursued,” and
will only require “a rational means to serve a legitimate eltl.at441-42.A law is consistent
with the Equal Protection Clausénere

there is a plausible policy reason for thessification, the legislative facts on which

the classification is apparently based rationally may have been consideedtiue

by the governmeat decisionmaker, and the relationship of the classification to its

goal is not so attenuated as to render the digimarbitrary or irrational.

Armour v. City of Indianapolis566 U.S. 673, 681 (201 Zcitation and internal quotation marks

omitted) Putsimply, an equal protection challenge fails if “at least one of the purpoghs of

classification involves a legitimate public interest andthe classification is rationally related to
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achievement of that purpo$edancock Indusv. Schaeffer811 F.2d 225, 237 (3d Cir. 1987)
(citing U.S.R.R.Ret Bd. v. Fritz, 449 U.S. 166, 184 (1980) (Brennan, J., dissenting)).

The plaintiffs do not dispute that ensuring that workers on public constructiomrebs
adequately trained is a legitimate state intedastead, they assert thdttetstated purpose is a
pretext forprotecting unionized contractors at the expense of thekun@n competitorsSee
Northampton Compl. at  74The stated rationale for the RCO is merely a pretext for protecting
the economic interests of union contractors at the expense ofufmom meritshop
contractors.” Colonial Compl. at § 7{same);Plymouth Compl. at  6@ame);West Norriton
Compl.at T 68(same) They also argue that the RCOs are not rationally related to the purported
interest largely becase “the apprenticeship participation requirement set forth in the[)CO
hinges on whether a contractor participates in a Class A appreigipesgram- as opposed to
whether the actual craft workers employed by a contractor have participaed/or graduated
from a Class A apprenticeship trainipgogram. . . .” Northampton Compl. at %3; Colonial
Compl. at ¥2; Plymouth Compl. at £0; West Norriton Compl. at §9. The court addresses each
aspect of thequal protection analysis in turn.

1. Identifying the Challenged Classification

Before evaluating whether the challengedernment action violates the Equal Protection
Clause the courtmust first “identify with particularity the precise classification alleged to be
irrational” Murillo v. Bambrick 681 F.2d 898, 906 (3d Cir. 198®)n their face, the ordinances
challenged here distinguish between contractors that participate in a qgablfyprenticeship
program and those that do nby establishing that only the formeray bid onprojects to which
they applySeeNorthampton RC@tECF p. 4; Colonial R© at ECF p4; Plymouth RCCat ECF

p. 5 West Norriton RCGat ECF p. 31However, he plaintiffsarguethat thetrue purpose of the
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classification is to distinguish between union and-apion contractorsSeeOpp. to Mot. to
Dismiss at 5 (“The true objectives of the RCOs are to promote the pecuntepsts of union
contractors at thexpense of nomnion contractors, and, to muscle aamon contractors into
signing collective bargaining agreements so that they can madieatiynverted into ‘responsible
contractors.”).

Unfortunately for the plaintiffs, they point to no casedaandthe court has found nore
that suggests the courtaydisregard the classificatiain the face of the statel when a plaintiff
alleges theclassificationis pretextuallt is indisputable that the RCOs are facially neutral as to
union membershipndeedthe plaintiffsconceded at oral argumeamd in their purported expert
affidavitthat nonrunions can participate in qualifying apprenticeship programs and that Associated
Builders in fact, sponsors such a progr&hiNonetheless hiey argued that Associat@tilders’
members could not necessarily rely on that program to qualify as responsibls, lhiddause the
RCOs specify that the bidder must participate in an apprenticeship prograacfoindividual
trade relevant to the project, and Associated Builders does not sponsor progahisafibes See
Northampton RCO at ECF p. 4; Colonial RCO at ECF p. 4; Plymouth RCO ECF p. 5; West
Norriton RCO at ECF p. 3But that argument misses the point: regardless of whether a contractor
currently participates ia qualifying apprenticeship program, its agmon status does not prevent
it from participating in such a programo the contrary, a neanion, like Associated Builders,
can choose to sponsor an apprenticeship programyitrade Cf. Sammon v. N. Bd. of Med

Examirs, 66 F.3d 639, 644 (3d Cir. 1995) (“New Jersey'sus¢atioes not foreclose anyone from

2The plaintiffs referred to this program in the original complaintgémioved the reference in the amended versions.
See, e.g.Sept. 11, 2018 Compl. at T 30, Civ. A. No-3¥8, Doc. No. 1 (“[Associated Builders] has long been a
strong supporter of apgnticeship programasone of a numbeof training mechanisms that can help improve the
skills of construction workers and advance their careers. Indeed, [AssbdBuilders] sponsors a registered
apprenticeship training program for its members.”).
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obtaining a license to practice, or from practicing, direct entry midwiferyrgpds that individual
meets the qualifications specified in the statyit@ he fact that they chose not to do so does not
mean that theurported purpose for tfRCOsis a pretext tdenefit unions?

The plaintiffs allege at most,a disparate impact on namions like themselvesSee
Northampton Compl. at § 42The vast majority, if not all, of the contractors that will be excluded
by the RCO|[s] from performing public works projects are contractors thabaedfiliated with a
labor organization.”) Colonial Compl. at § 89same) Plymouth Compl. af] 87 (same) West
Norriton Compl. at § 8Gsame) Although a member of a protected class may succeed on a
disparate impact claim if the impact can be attribtived discriminatory purposeeePersomd
Adnin. of Massv. Feeney442 U.S. 256, 272 (197 ereindter “Feeney) (“[E]ven if a neutral
law has a disproportionality adverse effect upon a racial minority, it is untcois@al under the
Equal Protection Clause only if that impact can be traced to a discrimipai@gse.”)the parties
agreethat nonunions are not protected clasentitled to a heightened standard of revi@se
Opp. to Mot. to Dismiss at-@ (describing appropriate standard as rational basig).absent
membership in a protected clasgre disparate impact is insufficient to make: a claim Seeln
re Am Famly Enters, 256 B.R. 377, 426 (D.N.J. 2000) (“Even assumarguendg that the $40
threshold has a disparate impact on lower income Class Members, it would nibtiteoastenial
of equal protection, as the thresthdlas aational basis . . ” (citing Black v. Seg of Health &

Hum Sens., 93 F.3d 781, 7889 (Fed. Cir. 1996))hus, in reviewing the RCOs, the court deems

B Theplaintiffs took the position at oral argument that some contractors aidyerable to afford to participate in a
certifying apprenticeship program, but they point to no legal basighgithat should change the analysis of whether
the RCOs are rational.o the contrary, the court cannot say that it would be irrational for trendimfts to have
concerns about contractors who potentially lack the resources necessary tioeiragmployees as the defendants
consider necessary for work on public projects.
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the relevant classification to be between contractors that participate in giggalfprenticesp
program and those that do iéThe court now turns to the state interest behind that classification.
2. Legitimate State Interest

a. Under Rational Basis Review, the Government Need Only Provide a Conceivable
Rational Basis for the Legislation

Thereis nodispute that the stated purpdszhind the RCOs-ensuring that onlgualified,
adequately trained contract@sd their employeesork on public projects-is a legitimate state
interest.SeeBasu Aff at 1 (‘{A]ll stakeholders would agree with the proposition that high quality
construction is both desirable and necessary . .Hoever, the plaintiffs allege that “[t]he stated
rationale for thgordinances]is merely a pretext for protecting the economic interests of union
contractors at the erpse of [norunion] meritshop contractors.” Northampton Compl. at § 74
Colonial Compl. at § 7#IPlymouth Compl. at { 6West Norriton Compl. at { 6&n allegation
in the equal protection context that the government’s purported inter@gtretext magucceed
under certain circumstanceSpecifically, facial neutrality will not protect a statute that “is an
obvious pretext for racial discrimination.Feeney 442 U.S. at 272(citations omitted)
Alternatively, “[w]here an equal protection claim is basadselective enforcement of valid laws,
a plaintff can show that the defendahtational basis for selectively enforcing the law is a pretext
for an impermissible motivé Squaw Valley DeCorp. v. Goldberg375 F.3d 936, 944 (9th Cir.
2004),abrogatedon other grounddy Action Apartment Ass’n Inc. v. Santa Monica Rent Control
Bd., 509 F.3d 1020, 1025 (9th Cir. 2007).

Outside of those contextispwever,a mere allegation of pretext, without more, does not

allow the court to disregard the lelgisire’s proffered purpos8&ee Archer v. York City Sdbist.,

14 Although not controlling on the court’s consideration of the relevansifitzgtion, the plaintiffs’ pretext argument
also is relevant to the court’s evaluation of the rational basis unupthye RCOs, as explained further below.
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227 F. Supp. 3d 361, 3{®.D. Pa. 2016) (concluding that plaintiffs’ allegations that defendant
“targeted” them were “inapposite to. . rational basis review” because proffered purpose
“amount[ed] to a rational basis for the differentiation in treatntbat [wa]s beyond mere
pretext”); Bervid v. Alvarez 647 F. Supp. 2d 1006, 1013 (N.D. Ill. 2009etermining that
plaintiff's argument that defendant’s proffered reason for his terminatsnpretextuafails “in

the constitutional context, where the state need not demonstrate any factutd kagigsort its
classification, so long as some conceivable rational basis existsVinnesota v. Clover Leaf
Creamery Cq.449 U.S. 456, 476.2 (hereinafter Clover Leaf) (Powell, J., concurring in part
and dissenting in par{gxplaining that Commerce Clause analysis differs from rational basis test
because “[ulnder the Commerce Clause, a court is empowered to disregard aulde@islat
statement of purpose if it considers it a pretext” (citation omjttethtead, alassifiation subject

to rational basis review “must be upheld against equal protection clelienigere is any
reasonably conceivable state of facts that could provide a rational basis forglieates.” FCC

v. Beach Comuoins Inc, 508 U.S. 307, 313 (1998hereinafter Beach Commins’) (citations
omitted) That conceivable state of fa¢is not subject to courtroom fafinding and may be based
on rational speculation unsupported by evidence or empirical didtat’ 315(citations omitted)

see also Aled Stores of Ohio, Inc. v. Bowers, In858 U.S. 522, 528 (1959) (“Similarly, it has
long been settled that a classification, though discriminatory, is not arbitaxjolative of the
Equal Protection Clause of the Fourteenth Amendment if any dtdéidets reasonably can be
conceived that would sustain it.” (citations omitte®yrillo, 681 F.2d at 906 (“[W]e must decide
whether or not the New Jersey Legislature rationadlyld havechosen, for example, to impose

higher financial obligations upon divorce litigants than on contract litigants.” (esisphadded));
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Archer, 227 F. Supp. 3dt 377 (“Plaintiffs’ evidence must indicate that Defendants’ actions were
not rationally related tanylegitimate governmergurpose’).

The plaintiffs argue that thelleged true purpose of the RGOsupport for unions to the
exclusion of norunion businessesis not a legitimate government purpoBet even if that \as
the true purpose it is not enough to sustain the plaintiffs’ burden under rational basis review
Instead the plaintiffs would have to show that the purported state pu#pessuring only
qualified craftspeople are employed on public projeéssnot even aonceivablebasis for the
ordinancesThus, the plaintiffs cannot just allege that another purpbbe statute was to benefit
unions, or even that the legislators who passed the ordinance only intended to benefiSegions
Beach Commins, 508 U.S. at B5 (“[I]t is entirely irrelevant for constitutional purposes whether
the conceived reason for théallenged distinction actually motivated the legislaiurnstead,
they would have tahallenge the conceivability ofétdefendants’ proffered purpose.

The defendants here have identified two purposes behind the. R€dsthe RCOs aim
“to ensure thatall work on public construction and maintenance contracts is performed by
responsible, qualified firms that maintain the capacity, expertise, persa@muel other
gualifications and resources necessary to successfully peB@trict contracts in a timely
reliable and cosgffective manner . . . .” Colonial RCO at ECF ps&e alsoNorthampton RCO
at ECF p. 2 (“All firms engaged in contracts covered by this ordinanak ls& qualified,
responsible contractors or subcontracttitat have sufficientcapabilities in all respects to
successfully perform contracts on which they are engaged, including the neegsaience,
equipment, technical skills and qualifications and organizational, financial andnpels
resources.”); Plymouth RCO at ECF p. 2 (“[T]here is a need to ensure that klbwgublic

construction and maintenance contracts is performed by respogsigliéed firms that maintain
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the capacity, expertise, personnel and other qualifications and resourceanygoessccessfully
perform public contracts iatimely, reliable and costffective manner.”); West Norriton RCO at
ECF p. 29 (“To effectuate the purpose of selecting responsible contractors for pulbictsaarid

to protect West Norriton investments in such contracts, prospective contractorautand s
contractors should be required to meet-gstablished, clearly defined, minimum standards
relating to contractor responsibility . . ...3econd, the West Norriton RGfied toskilled labor
shortages andssertedhat the towship“recognizgd] that it is beneficial to the local community
to ensure that firms receiving public contracts provide adequate wages and kendfas
employees and utilize fair business, employment and training practices tbat pasitive impact

on local communities affected by such contracf¥ést Norriton RCO at ECF p. 29 Certainly,
governments have a legitimate interesensuringthe quality of the contractors and workforce
hired on public projectsndeed,Pennsylvania public bidding lavself requiresas much:‘the
guestion of who is the lowest responsible bidder [for purposes of the Pennsylvania public bidding
law] . . . includes financial responsibility, . .integrity, efficiency, industry, experience,
promptness, and ability to successfully carry out the particular undertakingKratz™v. City of
Allentown 155 A. 116, 117Ka.1931) (citation omitted).

Having recognized that a conceivable legitimate purpose exists for thes, R{Iige
court’d inquiry [into whether a rational basis exists] is at an’értdancock Indus 811 F.2d at
237 first alterationin original) (quotingU.S.R.R.Ret Bd,, 449 U.S. at 179). Nonethelegsthe
interest of thoroughnesthe court takethis opportunity texplain why the plaintiffs’ reliance on
the Middle District of Pennsylvania’s decisionLeer Eletric Inc. v. PensylvaniaDepartment

of Labor & Indusries, 597 F. Supp. 2d 470 (2008) misplacedThe plaintiffsclaim thatLeer

15 As the question isvhether the legislation has any conceivable basis, and not whether theadefacially
considered that basis, the court can consider West Norriton’s secondqutdfiterest as to all defendants.
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supports the propositiaimnatwhere “a legislative enactment intentionally discriminates against a
company on the basis of its ranion status without any rational basis, the law violates equal
protection.”Opp. to Mot. to Dismiss at 9 (citingeer, 597F. Suppat 483).Leer—which involved
enforcement actions, not legislatieladdressedallegations that the defendants “maliciously
prosecut[ed] [non#nions] simply because [their] employees ha[d] elected to rematamon as
they [we]re entitled under Section 7 of the Natidredor Relations A¢t29 U.S.C. § 15%t. seq’

597 F. Suppat 483 (ciing to complaint The defendants did not dispute that they brought
enforcement actions against Romions significantly more often than against unions, but
suggested that was becatpeevailing wage rates under the Wage Act are set with union wage
scales in mindland so]. . .it would be entirely rational fottfie Department of Labor and Induskry

to focus its resources on enforcing the Wage Act againstiniam contractoifg]” Id. (internal
guotation mark®mitted (quoting defendants’ brief). In that context, the court found that “close
examination of detailed facts” would be necessary to determine whethiemtiaats br[ought]
disbarment proceedings against Plaintiffs simply beedheywe]re a norunion contractor, or

[if instead] Plaintiff's status as a namion contractor nide] them particularly prone to PWA
violations entailing nowiscriminatory enforcement efforts by Defend@ftsid. Thus, that case
involved admitted differential treatment between unions andumawns; the only question was
whether a rational basis existed for tthefendants’apparery selective enforcement actions
against the plaintiffs and others similarly situatddre, in contrast, the plaintiffave challenged
facially-neutral pieces of legislatiorthat do not refereneeimplicitly or explicitly—union

membershipand they have provided conceivable rational b&sethe RCOghat are entirely
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unrelated to union membership Therefore Leer is wholly inapplicable to the court’s
determination of whether a conceivaldéional basis exists for the RCO.

The plaintiffs also rely on cases from outside of the Third Circuit holdirgett@omic
discrimination against certain types of businesses and economic protectiomisotlegitimate
state purpose but none of those cases are applicable. I8FeOpp. to Mot. to Dismiss at49.0.

In Bruner v. Zawackithe Eastern District of Kentucky held that the defendant’s pofiajjowing
existing moving cmpanies a “competitor’s veto” to exclude new entrants to the market was
unconstitutional, because the existing companies could “veto compdtidansentering the
moving business for any reason at all, completely unrelated to safeigietas costs” anthere

was therefore “no link between the protest and hearing procedures and aeg gtegrnment
interest in health and safety.” 997 F. Supp. 2d 691, 700 (EyD2®14) €itation and internal
guotation markemitted) see also Craigmiles v. Gile812 F.3d 220, 225 (6th Cir. 2002) (holding
health and safety interest was not rationally related to licensing requisefoemiasket sellers
because sellers were not handling bodies and licensed funeral directors weregatgédhdi sell
higher quality casks). Thus, bothBrunerandCraigmilesinvolved profferedrational basethat
were inconceivable on their facésere, in contrast, the defendants’ explanation that participation
in a certified apprenticeship prograne.,a program approved by the fedepalstate government

to train craftspeople, is more likely to ensure workers on public projects are adetpaaed is
inherently reasonahl&ee Connelly v. Steel Valley Sbhist., 706 F.3d 209, 216 (3d Cir. 2013)
(affirming district court’s grant ofnotion to dismiss because assumptions underlying school
actions weréreasonably. Likewise, City of Philadelphia v. New Jerse¥37 U.S. 617 (1978)

does not support the plaintiffs’ positiohhat case addressed the Commerce Clause’s prohibition

18 The court did not discuss Ireerthe conceivable ratnal basis standard applicable to challenged legislation.
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against astate discriminating against another state’s businesses; it did not—appkven
reference—equal protection or due proceSee generall¢37 U.Sat621-29.

b. Becaus&a ConceivableRationalBasis isEnough to [@feat arEqual Protection @im,
the Court GenerallyWill Not Inquire into the Governmentdoisionmaker’sntent

As the court may sustain a classification on any conceivably rational ibésiaws that
the legislators’ actual intent in passing the challenged legislation is genged#yant for equal
protection purposesrhe court will only inquire deepexhere circumstances suggesattithe
legislators could not possibly have been motivated by the proffered purpose:

[T]he court has no occasion to inquire into the subjective motiveshef

decisionmakersThe court accepts at face value contemporaneous declarations of

the legislative purposes, or, in the absence thereof, rationales constftestéuea

fact, unless an examination of the circumstariceses the court to conclude that

they could not have been a goal of the legislafidrus, where there are plausible

reasons for the legislative action, the court’s inquiry is at anlerg] of course,

constitutionally irrelevant whether this reasoning in fact underlay the legeslativ
decision.
Hancock Indus 811 F.2d at 23738 (internalquotation marks, citations, and alterations omitted)
(emphasis added)he Supreme Court has recognized the implausibility of a proffered gosetrnm
interest where discrepancies are clear from thel#iyis history or the statute itself.

For instance,n Clover Leaf the plaintiffs argued that the proffered state intéfesiuld
not have been a goal of the legislatidmecause ofvhat the plaintiffs perceived to leconsistent
statements in the legislative histodd9 U.S. at 463 n.7 (quotingeinberger v. Wiesenfeld20
U.S. 636, 648 n.16 (1975))he Court rejected that argument and held that the legislative history,
in fact, confirmed the veracity of the gomerent’s claimed purpos8ee idMore importantly, the

Court decried the lower courts’ substitution of their own judgments for the legestatn

invalidating the law as a “patent violation of the principles governing ratigraadalysis under
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the EqualProtection Clause,” under which the states “are not required to convince the courts of
the correctness of their legislative judgmentds.”at 464.

In Weinbergey in contrast, the Countejected the government’'s proffered interest in
“compensat[ing] womebeneficiaries as a group for the economic difficulties which still confront
women who seek to support themselves and their families” beta[wa]s apparent both from
the statutory scheme itself and from the legislative history” ttigit was not theebislation’s
purpose. 420 U.S. at 648. Because the legislation’s true purpose was “in fjqvesgised upon
any special disadvantages of women,” tleaderbased distinction underlying the law was
“entirely irrational” Id. at 648, 651/ Weinbergerin turn, relied on three earlier cases to hold that
courts“need not in equal protection cases accept at face value assertions of Vegislgioss,
when an examination of the legislative scheme and its history demonstrates that ttesl asse
purpose could not have been a goal of the legisl&tid20 U.S. at 648 n.1Gemphasis added)
(citing Jimenez v. Weinbergetl7 U.S. 628, 634 (1974)jorenqg 413 U.Sat536;Eisenstadt v.
Baird, 405 U.S. 438, 449 (1972)). The court assesses each of those precedents in turn.

In Jimenezthe Court struck dowthe Social Security Act’s classification for disability
insurancebenefit purposes of different classes of children born out of wedBedd17 U.S. at
635—36 (ecognizing first subclass of children “(a) who d¢aherit under state intestacy lavor
(b) who are legitimated under state law, or (c) who are illegitimate only leechgssme formal
defect in their parents’ ceremonial marriage” and second subclass of chi@riea thenefits
because they do ntdll into any of those categorje3he Court evaluatetthe statute’s legislative

history to determinethat the primary purpose behind the statute was “to provide support for

17The Court did not state what standard it applied to the legislation at issuaghlthetice Brennan, writing for the
Court, recognized Court precedent striking down “geiiidesed differentiatin premised upon assumptions as to
dependency.id. at 645.
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dependents of a disabled wage earner,” which contradicted the governpusitisn duing
litigation thatthe statute was meant “to replace only that support enjoyed prior to the onset of [the
parent’s] disability.”ld. at 634 (footnote omittedYhe government argued thhat qualification
was necessary to prevent “spurious claims,” whieh Court recognizewas a legitimate state
interest, but the Court held that qualification could not stand without defeatiiglegslative
history reflected was the true purpose of the stafge id at 636 (“[I]jt would not serve the
purposes of théct to conclusively deny tme an opportunity to establish . . . their right to
insurance benefits, and it would discriminate betwbetwo subclasses . . . without any basis for
the distinction since the potential for spurious claims is exactly the asuoboth subclasses.”).

In Morenq the Court relied on the “declaration of policy” in the Food Stampdidentify
the purpose of the statute“ascreased utilization of food in establishing and maintaining adequate
national levels of nutritiofto] promote the distribution in a beneficial manner of our agricultural
abundances ando] strengthen our agricultural economy, as wel[tak more orderly markig]
and distribue Jfood” 413 U.S. at 533 (quoting 7 U.S.C. 8§ 2011). The Court held that the
challenged classification, which distinguished between households based on wheghieteats
were related to one another, was “clearly irrelevant” to that stated purpesmjsk “the
relationships among persons constituting one economic unit and sharing cookitigddwie
nothing to do with their abilities to stimulate the agricultural economy bghasing farm
surpluses, or with their personal nutritional requiremerits."at 534 (and alteration omitted)
(quoting district court decision at 345 F. Supp. 310, 313 (D.D.C. 1%9f2)court, as idimenez
also reviewed the legislative history, which revealed the legislatoue’ ptrpose of “prevent[ing]
sd]called *hippies’ and ‘lppie communes’ from participating in the food stamp program,” which

amounted to an illegitimate purpose “to harm a politically unpopular graaifciting H.R. Conf.
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Rep. No. 93-1793, p.8; 116 Cong. Rec. 44439 (1970) (Sen. Hollamjing litigation, the
government proffered a third purpose of the challenged amendsteemiinimize fraud in the
food stamp programbut the Court rejected that purpose as inconceivable, because the Food
Stamp Act already had provisions meant to address fraud and peopldaeeldimply created
separate households to avoid the restriclibnat 535-37.

Lastly, in Eisenstadtthe Court reviewed the stated purposes and legislative history of a
Massachusetts law that limited access to contraceptives to married coupleduating the text
of the statute, the court held it was “so riddled with exceptions that [the purpantpose of]
deterrence of premarital sex c[ould not] reasonably be regarded as.itd@J.S. at 449. The
Court also dismissed the purported purpose of public health because the statutewded incl
the legislative chapter dealing with “Crimes Against Chastity, Morality, Becand Good Order”
and specifically forbade doctors from prescribing contraceptives “even whendnieedine
protection of health.”ld. at 450 (citation omitted).

The precedent described above estabtifiiat a court may, where appropriate, reject the
government’s proffered interest as the motivation behind challenged tiegiskzut that is only
the case where legisia¢ history or the statute itself makes clear that the government is running
afoul of the legislation’s true purpasé contrast, the plaintiffs here do not point to any
circumstances thédrcethe court to doubt the stated purpose of the R@Oaclusoy allegations
about “corrupt union bosses” and unspecified “work in the shadows” are hardly andtmglmas
inconsistencies between statements about a statute’s purpose contemporatepasdage and
the government’s position in subsequent litigation, likdimenez Likewise, the stated purpose
of ensuring qualified contractors is not “clearly irrelevant” to requiogtractors to utilize

programs that offer meaningful training opportunities, as with the problemas@ndanent in

31



Morena Finally, the RCOs do not contain exceptions that would undercut, nor are they framed in
a larger legislative context that casts doubt on, their stated purposeskiaenstadtTo the
contrary, there is nothing to suggest that the defendants have actesisiatiy here Therefore,
there is nothing “forcing” the court to conclutl@tensuring a properly trained workforce could
not have been the purpose behind the RCOs, ardethgionmakersintent in passing the RCOs
remains“entirely irrelevantfor constitutional purposé€sBeach Commwins, 508 U.S. at 307t
follows thatdiscovery intathe “true” intent in passing the RCOs could not possibly change that
analysis'® Therefore, bcause there iso reason to doubt the legitimao§ the RCOs’ statd
purpose, the court need not inquire any further into the theoretical alternativatrons that
could have inspired their passage.
3. Rational Relationship to the Apprenticeship Requirement
a. The Defendantdiavenot Shown thattheyare Entitled toDiscoveryinto the Rationality

of theRelationship Btweenthe RCOsProfferedPurposes andhe ApprenticeshigProgram
ParticipationRequirement

Having determined that that RCOs are supported by a legitimate purpose, “[ifhe on
remaining question is wheth [the government]achieved its purpose in a patently arbitrary or
irrational way.”U.S.R.R.Ret Bd, 449 U.S. at 460The keyquestionat this stage of litigation is
whether theplaintiffs are entitled to discovery, which they believe will prove thHa t
apprenticeshiyprogramparticipation requirement is irration&eeOpp. to Mot. to Dismiss t0
(“As Plaintiffs allege in their Amended Complaints and as they will prove throsghry, the
‘Class A’ requirement of the RCO is not rationally relatedits purported objective.”)The

plaintiffs suggest that a plaintiff is always is entitled to discovery under rhtase review to

18 The plaintiffs seemed to concede at oral argument that the legislators’iat#nalvas not relevant under rational
basis review but suggested that they should still be permitted discoveryhmtissue for purposes of their
Pennsylvania public bidding law claim.
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rebut the rationality of the government’s actibhe defendants, in contrast, suggest that a plaintiff
is never entled to discovery when the parties agtteggrational basis is the proper standd@dth
parties take their positions too famhether discovery is necessary in the rational basis context is
particular to the allegations at isslie this case, the plaintiffs have not shown that discovery is
warranted.

Courts, including the Third Circuit, have recognized the tension between an “ordinance’s
presumption of rationality [and] the liberal pleading standard of Fed.R.Civ.P. 12(IR(&xT v.
Cranberry Wwp. 130Fed. Appx. 572, 575 (3d Cir. 2008ut rather than resolving that tension
by always allowing a plaintiff to engage in discovery (whabviously is not the standard
approach, even in cases outside of the rational basis context), courts “accaptabkdf the
complaint’s allegations, including all reasonable inferences that folod/assess whether they
are sufficient to overcome the presumption of rationality that applies to the omlinian¢citing
Wroblewski v. City of Washbuyr@i65 F.2d 452, 459 (7th Cir. 1992avatsky v. Anderspd30 F.
Supp. 2d 349, 356 (D. Conn. 2001y making that assessment, the court is not “required to accept
as true unsupported conclusions and unwarranted infereidegjtiotingSchuylikl Energy Res.,

Inc. v. Ra. Power & Light Co, 113 F.3d 405, 4173¢ Cir. 1997). In Rucci the Third Circuit
affirmed the district court’'s grant of the motion to dismiss, because eventiagcafp the
allegations as truethe plaintiff had not pled sufficient facts to meet higden where the
challenged ordinance was a “loglgvay” to satisfy the township’s legitimate interest in improving
traffic safety and circulatiord.

At oral argument, the plaintiffs took the position that the existence of a ratitatadmship
between the challenged action and the state interest is a question of facstia negolved after

discovery. The Third Circuit’s decision Ruccimakes tear that that is not the casko the
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contrary, & the Third Circuit has explicitly recognized, “[d]etermining whether diquéar
legislative scheme is rationally related to a legitimate goverrahietérest is a question of law.”
Sammon66 F.3dat 645 (affirming dismissal at 12(b)(6) stagguotingRogin v. Bensalem Twp.
616 F.2d 680, 689 (3d Cir. 198®ert. denied 450 U.S. 1029 (1981))n their supplemental
briefing, the plaintiffs attempt to distinguisbammorbased orthe underlyingfacts, see Suppl.
Opp. to Mot. to Dismiss at-2, but factual distinctionare irrelevant t@clear rule of law!® See
Gaalla v. Citizens MedCtr., 407 F. Appx 810 814 (5th Cir. 2011)(per curiam)(“Whether a
governmental action passes rational basis muster is a question of law thatthiewewsde
nova” (citation omitted); SynagrowwWT, Inc. v. Rushwip., 204 F. Supp. 2d 827, 832 (M.D. Pa.
2002) (“Synagro challenges the validity of a municipal ordinance. Virtually ea8lyredgro’s
allegations—i.e. preemption, equal protection, substantive due processrietolve almost
exclusively questions of law and present little or no need for factfindingh® plaintiffs have
not—and cannct—explainhow their position that “plaintiffs must be given an opportunity, through
discovery, to develop a factual record to demonstrate that the RCOs aréonat est anatter of
law,” Suppl. Opp. to Mot. to Dismiss atié,reconcilable wittBammorand the many other cases
affirming dismissal at the 12(b)(6) stagze, e.q.Connelly 706 F.3dat 216 (affirmingdistrict
court’s dismissalof equal protection clainbecause assumptions underlying challenged policy
were reasonable)Angstadt v. MiddNest SchDist.,, 377 F.3d 338, 8445 (3d Cir. 2004)
(accepting that defendant’s proffered reasons provided rational basis, despiféspidlegations

that challenged requirements were unreasonable, arbitrary and capri®ansdgate Court

19 The plaintiffs also seek to distinguiSammorclaiming that case addressed due process allegatBeeSuppl.
Opp. to Mot. to Dismiss at 3. That arguméntinavailing as theubsance of theational basistandarddoes not
differ between equal protection and due procesen if the focus is somewhat differeBee Doe v. City of Butler
892 F.2d 315, 319 n.2 (3d Cir. 1989) (“Although the inquiry may be differentahcept ofationality, which is the
central issue before us, remains the same and we therefore may look to egatibproases for guidance [in this
due process challenge]§ee also infrg. 52
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Townhome Ass’n v. West Chester BorQft8 F.3d 157, 160 (3d Cir. 2002) (affirmidgptrict
court’'sdismissalof equal protection claim “[b]ecause of the presumption of constitutionality and
the legitimate economic rationale for the ordinance . . . .").

For similar reasons, th@aintiffs’ argument that rational basis is a rebuttable presumption
thatmandates discovery isiavailing.SeeOpp. to Mot. to Dismiss df2. Interestingly enoughall
parties rely heavily on the Supreme Court’s decisiohteiter v. Doe by Doegb09 U.S. 312 (1993)
andArmour v.City of Indianapolis 566 U.S. 673 (2012p support their respective positions on
whether discovery imiecessaryhere. For example Plymouth cites to Armours holding that
“rational basis review requires deference to reasenatulerlying legislative judgmentsviem.
of Law in Supp. of Def.’s Mot. to Dismiss Pls.” Am. Compl. Pursuant to Fed. R. Civ. P(@)2(b)
and to Strike Scandalous Allegations Pursuant to Fed. R. Civ. P. 12(f) (“Plymouth N&iQ")
Civ. A. No. 183908,Doc. No. 32 (quoting 566 U.S. at 68ahd toHeller’'s holding that'rationat
basis review in equal protection analysis is not a license for courts to judgesdoen, fairness,
or logic of legislative choicesld. at 12(emphasis omittedjguoting 509 U.S. at 319).

The plaintiffs meanwhileplace great emphasis on the fact tHatler and Armour were
decided at summary judgment, not the motion to dismiss Sag®pp. to Mot. to Dismiss at 11
However, as the plaintiffs recognizegitimer Heller nor Armour addressed the question here
whether dismissal without discovery would have been approptateause thiial courtin both
casesmproperlyruled in favor of the plaintiff$® SeeOpp. to Mot. to Dismisat 11(“Thus, the

guestion of a party’s ability to conduct discovery into the purported rationality oh#iierged

201n Armour, the state trial court granted summary judgment in favor of the fifaimtid the Indiana Court of Appeals
affirmed. The Indiana Supreme Court then reversed, holding thattyfe agtions were rationally based, and the
United States Supreme Court afiied the decisionSee566 U.S. at 67B0. In Heller, the district court entered
summary judgment in favor of the plaintiffs, which the Sixth Circfiitraed. The Supreme Court then reversgde
509 U.S. at 318.
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legislation was never before the Court in eitHetler or Armour.”). This was especially true in
Armour, as the parties agreed that no matéaietis were in dispute, so discovery would have been
unnecessary in any eveBeeCity of Indianapolis vArmour, 918 N.E. 2dt01, 409 (IndCt. App.
2009),vacated by46 N.E.2d 553 (Ind. 2011yff'd, 566 U.S. 673 (2012). And contrary to the
plaintiffs’ assertiondiere nowhere irHeller or Armourdid the Court suggest a plaintiff is always
entitled to discoveryhen the classification is subjected to rational basis reufeanything, the
Court’s language in both cases suggests just the opfesgedmour, 566 U.S. at 68 (indicating

that plaintiffs’ factual arguments about government action’s potential consequasegsot be
considered “for the administrative considerations we have mentioned argestiffec show a
rational basis for the City’'s slinction”; Heller, 509 U.S. at 32 (“A State, moreover, has no
obligation to produce evidence to sustain the rationality of a statutoryficktssn. A legislative
choice is not subject to courtroom factfinding and may be based on rational speculation
unsupported by evidence or empirical datadljefation andnternal quotation markomitted)
(quotingBeach Commwins., 508 U.S. at 315)).

In support of their request that the court allow this case to proceed to disctnery
plaintiffs point toHellers statement thatthe burden is on the one attacking the legislative
arrangement to negative every conceivable basis which might sitgpOpp. to Mot. to Dismiss
at 11(emphasis omitted)quoting509 U.S. at 320 But the plaintiffsexcerpt thatanguag in a
way that fundamentally changes its meaning. The court quotes it here in full

A State, moreover, ham obligation to produce evidence to sustain the rationality

of a statutory classificatianA legislative choice is not subject to courtroom

factfinding and may be based on rational speculation unsupported by evidence or

empirical data. A statute is presumed constitutional, and the burden is on the one

attacking the legislative arrangement to negative every conceivable basis which
might support itwhether or not the basis has a foundation in the record
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509 U.S. at 32@1 (internalquotation marks, citations, and alterations omitted) (emphasis added).
Similarly, the Court stated iArmour, “In any event, a legislature need not actually articulate at
any time the purpose or rationale supporting its classification. Rather, the bsimienhie one
attacking the legislative arrangement to negative every conceivaidenteash might support it.”
Armour, 566 U.S. at 85 (internalquotation marks and ctians omitted)Requiring the defendants

to undergo discoveryeven thoughhe RCOs are facially neutral and thlaintiffs have pointed

to nothing in the legislative hisiesorthe texsthemselveshat disputes the purported purpsse
would obligate thento “produce evidence to sustain the rationality of” the RC3d&h a result
would clearly run afoul of the relevant jurisprudence.

Lehnhausen v. Lake Shore Auto Parts, @0 U.S. 356 (1973) whidHeller cites for the
“purden” quote?! further demonstragethat the plaintiffs’ reading is incorredh that case, the
Court held, fw]e cannot say that investigation in these fieldsild notdisclose a basis for the
legislation which would lead reasonable men to conclude that there is just ground ftieteack
here made.?10 U.S.at 360(emphasis added) (quotihgwrence v. State Tax Cortmof Miss,

286 U.S. 276, 28384 (1932)). Thus, the relevant question was not whether the defendant had
provided “just ground” for the challenged tax, but instead whether investigatitthrmot possibly

have revealed any suaround.The Court then laid out the purported purpose the state ha
provided for the law and concluded that it “could strike down [the law] as disctonynanly if

[it] substituted [its] judgment on facts of which [it] c[ould] only be dimly aware foegidlative

judgment that reflects a vivid reaction to pressing fiscal probleliohsat 365.

21 Armour, in turn, citesHeller for the qude. See566 U.S. at 685.
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The Court made this framework even more cledfance v. Bradley440 U.S. 93 (1979),
in which it rejected an equal protection challenge to a lower mandatory retiregeem the
Foreign Service than in the Civil Service. The Court explained:

Appellees rely in particular on the posture of the eas®ss motions for summary

judgment. Theyoint out that their affidavits state that many overseas posts are as

comfortable and safe as any in the United States; that many Foreign Service
personnel under 60 have health problems; that employees just under the mandatory
retirement age fill their fa share of hardship posts; and that age is not related to
susceptibility to certain diseases and ailments commonly linked to life osersea

Appellees seem to believe that appellants had to have current empirical proof that

health and energy tend to decline somewhat by age 60 and had to offer such proof

for the District Court’s perusal before the statute could be sustained. Suatcevide

of course would argue powerfully for sustaining the statute. But this casqual

protection cases recurringlypdinvolves a legislative classification contained in a

statuteln ordinary civil litigation, the question frequently is which party has shown

that a disputed historical fact is more likely than not to be tiuean equal

protection case of this type, Wwever, those challenging the legislative judgment

must convince theourt that the legislative facts on which the classification is

apparently based could not reasonably be conceived to be true by the govarnment

decisionmaker
440 U.S. 93, 11411 (citatonsand internal footnotemitted). Thus, allowing the plaintiffs to
engage in discovery so that they can offer competing facts to those on which the defehiddnts r
would be a fruitless exercise, because no amount of discovery can refute tedétitants could
have reasonayplconceived it to be true that limitinthe bidng processto contractorswho
participate incertain apprenticeship programs couidrease théikelihood of employingwell
trained craftspeople on public jol&ee id at 112(noting that legislative fact on which Congress
relied was “commorsense proposition”).

The other cases the plaintiffs cite likewise do not support the conclusion thattdf péai
always entitled to discovery under rational basis review, but instead tait discoveryis

appropriatevhere the classification appears arbitrary on its.facBorden’s Farm Products Co.

v. Baldwin the Supreme Court evaluated a New York law that authorized the Milk Control Board
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to fix minimum prices for bottled milk an@ bffer more favorable prices to milk dealers who did
not have a “well advertised trade name.” 293 U.S. 194, 200 (1934). The Court recognized its own
long history of holding “a mere general allegation of repugnance to the Eotlrmendmernt
not enoughto state a cause of action to restrain the enforcement of a statute or admiaistrativ
order.” Id. at 203 (citations omitted) However, the Court also noted the importance, when
examining the sufficiency of a plaintiff's allegatiomd,‘tak[ing] note of he nature and effect of
the legislative action which is assailetd”

In the context of New York’s law, the Court held:

Both nature and effect are apparent. We have here a novel, if not a unique,

provision. The legislature does not purport to exercisautinority merely to fix

prices, or minimum prices, or to make different prices for different gradedlqf

but attempts to establish for the respective dealers different minimum prities for

same grade of milk, bought and sold at the same time and place and under precisely

the same conditions aside from the use of a well advertised trade name. There is n
uncertainty as to the effect of the discrimination.

Id. at 203-04.The Court then observed that there was no apparent connection between New York’s
purported purpose and the law its@te idat 205 (“The ground chiefly urged is that the provision

is intended as a precaution against monopoly[, but] the expressed criterion of tlkee. statittes

not refer to restraint of trade in any of its connotations, or to any coercive actiomaiompuactice,

or to any combination or concert.”).

Similarly, in Kuromiya v. United Stateghe court addressed a classification that was
“apparent” from thdace ofthe federal government’s program of allowing only a small group of
individuals to use marijuana for medical purposse37 F. Supp. 2d 717, 729 (E.D. Pa. 1999)
(“Here, the classification being challenged is apparent: plaintiffs dingiié is a violation of equal

protection for the government to make @exception to its criminal laws for one group of
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individuals but not for another group of individuals that is similarly situaté@Thegovernment

had proffered as mational basis for its decision to exclude the plaintiffs from its “compassionate
use” marijuana program that prescribing marijuana to treat illness was “bad pobty and bad
medical practicé Id. at 729 (citation omitted). But that purported basis did not explain why, by
government counsel'swn admission,'the governmenitself provice[d] marijuana to another
group of persons suffering ilinesses, through their physicidisat 720.Thus, in many ways,
Kuromiyawas similar to a selective enforcement case, and the a@enigd the motion to dismiss
the equal protection claims becaitseas “premature to dismiss the plaintiffs’ equal protection
claims regarding access to the compassionate use program by which marigiatrébiged to
select individuals$ Id. at 721 (emphasis added).

In bothBorden’s Farm Products CandKuromiya the plaintiffs’ claims move forward
because the defendants’ proffered purpose seemed inconsistent, on its face, wittetigedha
action.The plaintiffs’ citationto Checker Cab Philadelphia v. Philadelphia Parking Autiv.
A. No. 164669, 2017 WL 2461980 (E.D. Pa. June 6, 204 8ven more misplace8eeOpp. to
Mot. to Dismiss at 14. In that caslee court denied the defendant’s motion to dismiss because “no
rational basis ha[d] been advanced for[thefendant’s[failure to regulate the [similarly situated
class].” 2017 WL 2461980, at *5. Instead, the defendant had argued that it had no authority to
regulde the purportedly similar classvhich was contradicted by evidence that the defendant had
previously “take[n] some measures” against the comparable compaeel at *6.

The plaintiffs’ reliance on cases involvingnority groups is equally unavailing. They cite

to Massachusetts v. United Staf@epartmen of Healthand Human Servics, which addressed

22 The plaintiffs argue that th€uromiyadecision “directly controls the outcome of’ the motions h@&gp. to Mot.

to Dismiss at 14Aside from the fact thaKuromiyais distinguishable, the decision of a peer district court ts no
“controlling” on this court, especially where Supreme Court anddT@ircuit decisions directly contradict the
plaintiffs’ positions.
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the Defense of Marriage Act's (“DOMA™listinction between homosexual and heterosexual
marriagesfor the proposition that “a court must be presented with a factual record to enable an
evaluation of the ‘casspecific nature of the discrepant treatment, the burden imposed, and the
infirmities of the justifications offered.” Opp. to Mot. to Dismiss at 14 (quoting 682 F.3d 1, 10
(1st Cir. 2012)). However, they ignore that the court made that statement iontestcof
discussing “Supreme Court equal protection decisior¢ rational basisomtextthat] have both
intensified scrutiny of purported justifications where minorities are subjelis¢cepant treatment
and have limited the permissible justificationdfassachusetts682 F.3d at 10 (discussing
precedent involvingloreng 413 U.S. at 528 (hippies and hippy-commuses, suprat p. 29—
30); City of Cleburne473 U.Sat432 (the mentally disableddndRome v. Evans517 U.S. 620,
632 (1996)(homosexuals)). iBilarly, in Pedersen v. Qffe of Peronnel Mangement the
District of Comecticutheld hat DOMA'’s sexuality classification had no rational baSese881
F. Supp. 2d 294, 314 (D. Conn. 2012)hus the Court’s analysis will be cognizant of social,
cultural and political perspectives grounded in experience as opposed totdbgicaand an
awareness that there is likely no single talisman that signals which group® anebjbct of
classifications offensive to the principle of equal protectjonthe ordinances at issue here
distinguish between contractors wheeapprenticeship programs that meet certain standards and
thosethatdo not. Needless to say, those groups do not constitute politically unpopular minorities.
And even accepting as true the plaintiffs’ conclusory allegation teaRBOs are meant to
distinguish between unions and nonions, that distinction is not the sort that warrants
“intensified scrutiny’either.

The three other casapon which the plaintiffs rely are sm@lled “class of one” caseSee

Opp. to Mot. to Dismiss at 45 (citing Montanyev. Wissahickon Sch. DisB827 F. Supp. 2d
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510 516 (E.D. Pa. 2004P0Id York LLC v. Twp. of Abingtoi€iv. A. No. 161731, 2017 WL
634048 at *5 (E.D. Pa. Feb. 16, 2017$train v. Borough of Sharpsbyr@iv. A. No.04-1581,
2006 WL 2087497, at *fW.D. Pa. June 28, 2006)in a class of one case, plaintiffs nagvail
upon a showing thdt) the government intentionally treated them differently from others similarly
situated and2) there was no rational basis for the different treatnge. Vill of Willowbrook v.
Olech 528 U.S. 562, 564 (2000) (per curiam@yen if the underlying legislation is rational, a class
of one plaintiff may make out a claifhthe defendant has no rational basis to enforce the law
selectively.See Cradle of Liberty Councihc. v. City of PhiladelphiaCiv. A. No.08-2429, 2008
WL 4399025, at *7 (E.D. Pa. Sept. 25, 2008) (“There is no rational basis for this differential
treatment evident in the Complaint or in some other admissible form, and the Cityod@egue
otherwise.” (footnote omitted)).

In Montanye the court held that the plaintiff had “ple[d] sufficient facts to support th[e]
contention” thathe defendant’seatmenbf her lacked a rational basis, where she alleged specific

factsto show the defendasbughtto “ [p]unisi] andintimidaté special education teachers in
order to reduce the special education services [at the school, which wa]s notinaalegi
government purpose.” 327 F. Supp. 2d at Silarly, inOld York LLCthe plaintiff pled specific
facts about thé'numerouszoning, construction, and occupancy requirenietite defendant
required is building project but not a comparable property, to m&se2017 WL 634048 atb
(citing complaint) The court referred t@a declaration the defendant submitted to refute the

plaintiff's allegations but did not reference the defendant providing a rationaltbasijsistified

the different treatmenSee icf® Lastly, inStrain, the court held that a class of one theory istmos

23 The court also stated that “whether the Township had a rational basis flegesiadifferent treatment is an issue
of fact that cannot be resolved at the motion to dismiss sthfjeat *5 (citing Rittenhouse Bm't, Inc. v. City of
WilkesBarre, 861 F. Supp. 2d 470, 481 (M.D. Pa. 2012). Even if limited to the class of ceatctimat language is
inconsistent withThird Circuit precedenSeege.g, Newark Cab Ass'n v. City of Newa801 F.3d 146, 1567 (3d
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applicable “where a public official, with no conceivable basis for his mcienalizes a hapless
private citizen” and that “Strain’s allegations, considered in isolation, placgdry close to th
paradigm.” 2006 WL 2087497 at *5 (quotation mark omitted) (qudtength v. McCollum424

F.3d 631, 633 (7th Cir. 2005R&R adopted byNo. Gv. A. 04-1581, 2006 WL 2089957 (W.D.

Pa. July 25, 2006 Here,Associated Builders is a trade association with 22¢b@pter members
natiorwide, with 500 member companies and approximately 14,000 employees in Eastern
Pennsylvania alone. There is nothing to suggest that Associated Buitatelitse other plaintiffs

for that matter—could appropriately be described as “hapless,” nor are there any allegjagéibas
public official sought to baselessly penalize the plaintifflare importantly, the plaintiffs have

pled no facts that undermine the conceivability of the defendants’ rational bases RE ©s.

b. The Plaintiffs’ Allegations of Mere Disparate Impact Fail Un@ational Basis Review

Unlike under higher standards of judicial scrutinypiece of legislatiormay withstand
rational basis review even if it disproportionately burdens or is unfair tdieytar classSeeJ.S.
R.R.Ret Bd, 449 U.Sat178 (Thetask of classifying persorar ... benefits... inevitably requires
that some persons who have an almost equally strong claim to favorecetrebamplaced on
different sides of the line . . . (first two omissions in originaljquoing Mathews v. Diaz426
U.S. 67, 8384 (1976); Schumacher v. Nj»@65 F.2d 1262, 1273 (3d Cir. 1992) (“And at least
under rational basis review, it is clear that states may draw classificationsibstargially less

than mathematical exactitude, even though, in practioeh classifications result in some

Cir. 2018) (affirming grant of motion to dismiss in class of one tesause allegations that challenged regulations
were arbitrary and irrational failed in light of rationality of governtration);Aulisio v. ChiampiNo. 173301, 2019

WL 1299712, at *3 (3d Cir. Mar. 20, 2019) (affirming grant of motion to disrbecause “[e]ven if [the] complaint
sufficiently shows that he was treated differently from kirty situated persons and that the treatment was intentional,
[the plaintiff] has failed to show that defendants lacked any rationa fmxshe difference in treatment”).

24 The actions alleged itrain included that the defendants, for personal anktigal reasons, terminated the
plaintiff's employment and caused criminal charggebe filedagainsthim, knowing they were basele€eeSecond

Am. Compl. at 11 1413, Civ. A. No. 041581 (W.D. Pa.), Doc. No. 49.
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inequality.” (nternal quotation marks and citations omittedindeed, courts will uphold the
government’s action “even if the law seems unwise or works to the disadvarftagparticular
group, or if the rationale for it seems tenuol®iner 517 U.Sat632(citatiorsomitted) Rational
basis does not require perfection, and “[i]f the classification has someabésbasis, it does not
offend the Constitution simply because the classification is not made witlematibal nicety or
because in practice it results in some inequalidandidge v. Williams397 U.S. 471, 485 (1970)
(citation andinternalquotation marks omittegdyee alsoMetropolis Theater Co. v. City of Chi
228 U.S61, 69-70 (1913) (“To be ablto find fault with a law is not to demonstrate its invalidity.
It may seem unjust and oppressive, yet be free from judicial interfereheeproblems of
government are practical ones and may justify, if they do not require, rough
accommodationf,llogical, it may be, and unscientific.”Y.hebroaddeferencehat rational basis
review providesto the government‘recognjzes] that the process of democratic political
decisionmaking often entails the accommodation of competing interests, andetessarily
produceslaws that burden some groupsd notothers.” Rogin 616 F.2dat 687 (affirming
dismissal on pleadings of equal protection and substantive due process claims).

The plaintiffs essentially argue that the RCOs have a disparate impact-anians: the
vast majority, if not[] all contractors that will be excluded from bidding becatide ‘Class A’
requirement are neanion or merishop contractors. . .” Opp. to Mot. to Dismiss at 30. But as
a matter of law, their claimsannot succeeist because thRCOsmay be unfairSeeBasu Aff.
at 1 (the RCOs “treat[] similarly situated peoplissimilarly, and[are] therefore anathema to
fairness.”) Beach Commins, 508 U.S. at 311 [E]qual protection is not a license for courts to
judge the wisdom, fairness, or logic of legislative choiced.6)the contrary, the fact that the

RCOs may primarily, or even exclusively, burden the plaintiffs and otheunioms does not
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amount to an equal protection violatioks all courts must recognize, polittesand economic
legislation in particularinvolves complicated problems that warrant complicated solutions
Some inequality will be inevitable in that sort of problem solving, and a holdinghdwaiality or
unfairness, in and oitsef, creats a constitutional violation would virtually shut down the
legislative process.

C. Rational Basis Review does not Allow the Court to Substitute its own Judgmedm for t
Leqislature’s

Rational basis reviewehves the court no discretion to substitute its own judgment for a
policy that is not arbitrary, even if the state’s action seems un$eseVance440 U.S.at 97
(“[J]udicial intervention is generally unwarranted no matter how unwiseé/dourtjmay thnk a
political branch has acted. Thus, [the cowi] not overturn such a statute unless the varying
treatment of different groups or persons is so unrelated to the achievement afmdonyation of
legitimate purposes that we can only conclude that the legislature’s asBoasrrational.”).A
court will not “sit as a superlegislature to judge the wisdom or desirability sldége policy
determinations made in areas that neither affect fundamental rightsaoeegralong suspect
lines in the local economic sphere, it is only the invidious discriminati@wholly arbitrary et,
which cannot stand consistently with the Fourteenth Amendni[&ily. ofNew Orleans v. Dukes
427 U.S. 297, 303 (1976) (per curiam) (citationstted). Plaintiffscannotprevailunderrational
basisreviewby suggesting thahey couldcrafta superior piece of legislation, ftthe Constitution
does not require the [government] to draw the perfect line nor even to draw a linersigpssme
other line it might have drawn. It requires only that the line actually drawn &emnat line’
Armour, 566 U.S. at 685. Even if there is reason to believe the government’s judgment in passing
the legislation was incorrect, the plaintiffs’ claims still fail, so long as it was ndtyndrbitrary.

SeeEngquist v. OrDept of Agiic., 553 U.S. 591, 613 (2008) (Stevens, J., dissenting) (“Moreover,
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the Equal Protection Clause proscribes arbitrary decistdesisions unsupported by any rational
basis—not unwise ones. Accordingly, a discretionary decision with any ‘reasonatitgivable’
rational justification will not support an equal protection claim; only a truly arlyitvae will.”).

The question for the court to answer here is whether the RCOs’ apprentijoesiram
participation requirement is “arbitrary and unreasonable” in lighthefdefendantsegitimate
interest “not merely possibly, but clearly and actually’s®achtelv. Wilson 204 U.S.36,41
(2907) (citingCarroll v. Greenwich Ins. Cp1999 U.S. 401, 41(11905)).The plaintiffs offer many
arguments for why an alternativequirement would have been a superior method for the
defendants to ensure only trained craftspeople work on public projects.Hérptaintiffs argue
that the “Class A’ requirement does absolutely nothing to ensure thatitielualswho actually
perform work on the projects are actually enrolled in and/or have graduatedaffClass A’
program.” Opp. to Mot. to Dismiss at 7. But the defendants need not demonstrate that the RCOs
guarantee that every craftsperson on every public project is trained to the Bighesirds to
demonstrate that the participation requirement is rationally relatdeitanterest. Instead, the
defendants prevaif it was conceivable for the decisionmakers to believe that participation in a
certified apprenticeship program couterall increase the likelihood of contractors on public
projects employing adequately trained craftspeople fact that there are theoretical ways a
contractor could avoid training its employees while still qualifying under B®%Rdoes not
change that result, and the defendants are certainly under no obligation to produteceade
prove to the court or the plaintiffs that there is no possible way the RCOs’ reguisetoulcever

be manipulated®

25That said, the court seriously doutite feasibility of the plaintiffs’ hypothetical that a contractor could siginion

agreement and thereby “magically convert [itself] from an unqualifiattr@ctor into a ‘responsible’ contractor under
the RCO overnight, despite that none of the contractor['s Jemployees agadibtipate in or have graduated from a
‘Class A’ apprenticeship program.” Opp. to Mot. to Dismiss at 8. Fissthe plaintiffs acknowledge in a footnote,
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Converselythe plaintiffsalso argughat the RCOs are irrational because participation in
an apprenticeship program usnecessary to build an adequately trained workfosee, e.g.
Northampton Compl. at {8 (asserting that plaintiffs’ craftspeople are fully qualified despite
not graduating from apprenticeship program). But the government is free to iregasements
that ensure most of the relevant individuals will receive adequate trainmeg, ié those
requirements are burdensome on those who could have been quaithedt thatlevel of
training See Sammorb6 F.3d ab46 (“The New Jersey legislature may well have decided that
the 1806hour training requirement will assure that midwives who go through 1800 hours’
instruction are competeaften enougho justify the burden to stlents who are competent at some
point before 1800 hours of study.“While different training requirements might also further [the
government’s] valid goals, it is for the legislature, not the courts, to balaneel\thatages and
disadvantages of the . requirement.1d. (quotingWilliamson v. Lee Optical of Okldnc., 348
U.S. 483, 487 (1955)).

Relatedly, he plaintiffs purported expert concedes, “apprenticeships represent an

important source of human capital formation. Perhaps this is why many orgamsaatfer them.”

two of the RCOs, Northampton’s and Plymouth'’s, require bidders to lagi@pated in the qualifying apprenticeship
program for at least three years before becoming eligidgleNorthampton RCO at ECF p. 4; Plymouth RCO at ECF
p. 5. Second, it is not at all clear that a contractor could sign a collective baggagneement under the National
Labor Relations Act, as the plaintiffs suggest, and suffer no comsegsi other than being deemed a qualified bidder
under the RCOs. Third, all four RCOs require the contractor to “patéfip in an apprenticeship program, not just
be loosely associated with orfeeeNorthampton RCO at ECF p. 4; Colonial RCO at ECF p. 4; Plymouth RCO at
ECF p. 5; West Norriton RCO at ECF p. 31. This is especially true becauseengfication that a bidder complies
with the RCOs is insufficient to establish that a bidder is necessarilyigdalib the contrary, the “[e]xecution of the
Contractor Respaibility Certification required by this ordinance shall not establishesymption of contractor
responsibility and [the municipality] may require any additional imition it deems necessary to evaluate a firm’s
status as a responsible contractor, including technical qualificatioasicial capacity or other resources and
performance capabilities.” Plymouth RCO at ECF me#; alsoNorthampton RCO at ECF p. 5 (requiring bidders to
submit “documentation verifying it participates in a Class A Apprenticestaigrém . . . .”); Colonial RCO at ECF

p. 4 (explaining that Colonial “determine[s] whether the firm méstsrequirements under the” RCO after bidder
submits certification); West Norriton RCO at ECF p. 32 (stating township fewire any additional information it
deems necessary to evaluate a Firm's status as a responsible cgritrelotting technical qualifications, financial
capacity or other resources and performance capabilities.”).
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Basu Aff at 2 Mr. Basu disputes that amparticularapprenticeship program is superior to any
other and suggests thasing different types of trainingprograms “is not only consistent with
amassing large quantities of human capital, but . . . [&tshicds the various programsfto
competing against one another on an ongoing basis, potenigaiftingthe quality of instruction

in the process.td. But the very fact that the plaintiffs appended an exgigidavit challenging

the wisdom of the RCOs “from a public policy perspectigedves that this is a matter for the
political process, not the court, to reso&eeBeach Commc'ns508 U.S. at 320 (“The
assumptions underlying these rationales may be erroneoukelugry fact that they are arguable

is sufficient, on rationabasis review, to immunize the congressional choice from constitutional
challengé€’ (citation, internalquotation marksandalterationomitted); Clover Leaf,449 U.S. at

469 (“Since in view bthe evidence before the legislature, the question clearly is at least debatable,
the Minnesota Supreme Court erred in substituting its judgment for that of thiatiegis
(internalquotation marks and citation omittedpe v. R. Bd. of Prob & Parde, 513 F.3d 95,

117 (3d Cir. 2008) (“If the question is at least debatable, the Commonwealth’sicatissif
survives rational basis revigWcitation and internajuotation marks omittelf)Sammon66 F.3d

at 646 (“While we do not question plaintiffs’ sincerity when they voice this opififat the
challenged training requirement was not rationally related to the statetsplirip is sufficient to
conclude that this is a matter about which reasonable minds can differ.”).

The plaintiffs andMr. Basu’s argumentsare preciselythe sort of seconduessing of
legislative judgmerstthat rational basiseviewdoes notllow. Perhaps it would have been more
effective for the defendants to require that each individual craftsperson gadhoanh a ceified
apprenticeship program. Perhaps it would have been wiser for the defeondaavedlloweda

variety of training mechanisms that could qualify a contractor to bid lolicgaroject. But it is not
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this court’s or the plaintiffs’role to substitute its judgment for the legislatsyreegardless of
whether or not that judgment is supefibSeeVance 440 U.S. at 97*[J]udicial intervention is
generally unwarranted no matter how unwisely we may think a polbi@ich has actéeq;
Harold v. Richard, 334 F. Supp. 3d 635, 643 (E.D. Pa. 2018) (granting motion to dismiss because
proffered interests weraunguestionably legitimate, even if the I§wa]s not the only or most
desirable way to achieve these goals. Cbert is limited to determiningghether there is a rational
basis for the legislation, not if it is wise or even necessarily effegtivbe plaintiffsrepeately
assert thatational basis review does not require the ctuftubberstamp” the RCOsased'on
theipse dixitassurancesfahe government Supd. Opp. to Mot. to Dismiss & But the court’s
conclusion that the RCOs withstand rational basis rewieesnot rely on the defendants’
assurances that the apprenticegiripgramparticipation requirement is ration&atherthe court

is relying on the inherent logic that is clear from the face of the RCOs themsghieh is
perfectly appropriate at the motion to dismiss st8ge e.g, Connelly 706 F.3d at 217 (affirming
district court agsmissal of equal protection claihecause “[g]iven the deferential standard we
employ when considering a state policy under rational basis review, thierpdyfreasons suffice
to uphold Steel Valley’s policy.’irffternal citation omitted) Ramsgate C Townhome Ass;r813
F.3d at 160 (@ffirming district court’s dismisd of equal protection clairfib]ecause of the
presumption of constitutionality and the legitimate economic rationale for theanodif)
Chapman v. Pdnterscholastic Athletic Ass;iNo. 1:14-192, 2014 WL 2770699, at *9 (M.D. Pa.

June 18, 2014) (“Rational basis review is highly deferential, and Plaintiff has nbemie¢avy

26 The court does not mean to suggest that those suggestégns fact, superior to the RCQsquirements. To the
contrary, the legislators could have conceivably concluded that requiringacton participation, rather than
individual participation, was a more easily verifiable and efficientogkto identif qualified contractors. There is
nothing to suggest such a conclusion would have been irratiBeal. Armour 566 U.S. at 682 (recognizing
administrative concerns as rational basis).

49



burden, even on a motion to dismiss, to overcome the presumption of rationality afforded to the
Attendance Rule.”f¢otnote anctitation omitted).

The plaintiffs seekan evidentiary hearing where the parties canfptth competing
evidence about thigkely effectiveness of the apprenticesipgramparticipation requirement.
But the law does not entitle them to oBeeDeSousa v. Rend90 F.3d 175, 184 (3d Cir. 1999)
(“Indeed, such a classification can be upreddonstitutionaéven when it was based on rational
speculation rather than on empirical dafaitation omitted); Hancock Indus.811 F.2d at 238
(“Accordingly, it is not enough for one challenging a statute on equal protectiondgrooin
introduce evidence tending to support a conclusion contrary to that reacheddgystagure.”)?’
The plaintiffs ask whether it is arbitrary and irrational to believe that aamtotrthat has
undertaken the time and expense of participating in a federatateapproved apprenticeship
programis more likely to ensurés workers are properly traingdan one that has n&egardless
of what evidence the plaintiffs could theoretically presemtotfily logical answer is no.

C. SubstantiveDue Process Claims

The Fourteeth Amendment establishes that no state shall “deprive any person of life,
liberty, or property, without due process of lal.S. Const. mmend. XIV, 8 1 The parties again
agree that rational basis the apdicable standardor the plaintiffs’ substantive due process

claim.?® SeeOpp. to Mot. to Dismiss at 164em. of Lawin Supp. of Def.’s Mot. to Dismiss PIs.’

27 For the same reason, Mr. Basu’s assertion that “no evidence fisrfuby those promulgating the Responsible
Contractor Ordinance indicating that participation in a Classpfarénticeship Program for a certain time period
generates superior construction outcomes than other sources ofjfraini@ast for projects valued at the specified
thresholds” is irrelevanBasu Aff. at £2.

28 Colonial argues that the plaintiffs’ substantive due process chilisnbiecause they did not identify a fundamental
right or demonstrate that the RCOs “shock the conscience.” Colonial Mex10. However, that standard applies
to challenges to nelegislative state action, not piexef legislation like those at issue hefee Nicholas v. Penn.
State. Univ,.227 F.3d 133, 139 (3d Cir. 2000) (providing overview of standards for assssigigntive due process
challenge to legislative versus nlagislative actions). At oral argument, all the parties limited their argurteetite
rational basis standard.
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First Am. Compl. Pursuant to Fed. R. Civ. P. 12(b)(6) and to Strike Scandalous Allegations
Pursuant to Fed. R. Civ. P. 12(filNorthampton Mem.”at 23, Civ. A. No. 18552, Doc. No. 38;
Plymouth Mem. at 24; West Norriton Twp. Mem. at-18.On rational basiseview, “a statute
withstands a substamé due process challenge if the state idest#ikegitimate state interest that
the legislature rationally could conclude was served by the staBaminon66 F.3dat 645.The
challenged “law may exact a needless, wasteful requirement in many casésisBior the
legislature, not the courts, to balance the advantages and disadvantages of the nemergduire
Williamson 348 U.S.at 487. That is because “the law need not be in every regpgcally
consistent with its aims to be constitutionals lenough that there is an evil at hand for correction,
and that it might be thought that the particular legislative measure was a rational coaretd
it.” 1d. at487-88.

Like in the equal protection contexiurtsexercise caution to avoid impropgtleading
into the province of the legislature, and “invalidation of legislation for irratitynad arbitrariness|
] is properonly if the governmental body could hawad no legitimate reason for its decisién
Cty. Concrete Corp. v.Wp. of Roxbury 442 F.3d 159, 169 (3d Cir. 200&itation and internal
guotation markemitted).For that reason, defendants prevail so long as thegiaraonstrate “(1)
the existence of a legitimate state interest that (2) could be rationallgridthy the statuteAm.
ExpessTravel Related Serydnc. v. Sidamotkeristoff, 669 F.3d 359, 366 (3d Cir. 2012) (citation
omitted). Again, the plaintiffs “have the burden to negative every conceivabtevidaish might
support” the legislationd. (citation and internagjuaation marks omitted). ISidamonEristoff,
the Third Circuit did not consider the plaintifidleged improper basier the legislation, because

under rational basis scrutiny, a court’s inquiry is limited to whether the law

rationally furthersanylegitimate state objective. It is enough that the State offers a

conceivable rational basis for its action, and the court may even hypothesize the
motivations of the state legislature to find a legitimate objective promoted by the
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provision under attéc It is constitutionally irrelevant whether this reasoning in fact
underlay the legislative decision....”

Id. at 367 pternalquotation marks, citations, and alterations omittBdle process differs from
equal protection rational basis analysis only in tilaé focus of due process analysis is not
whether the [defendant] has irratidiyabistinguished between similarly situated classes, but
whether it was irrational for the [defendant] to have passed the law at all and &ppéed it to
[the plaintiff].” Rogin, 616 F.2d at 689.

As with the plaintiffs’ equal protection argumerttse cases to which thyecite in support
of their opposition to the motions to dismiss their substantive due process claims doraot wa
denying the motionsSeeOpp. to Mot. to Dismiss at 47 (citing cases)ln Frompovicz v.
Townshipof South Manheigmthe court applied an entirely different standard to the due process
claimthan the one applicable here, and therefore never assessed whether the legigldtuageo
rationally concluded thahechallenged law was ration&eeNo. 3:0&v2120, 2007 WL 2908292,
at *12 (M.D. Pa. Oct. 4, 2007) (“Since the actions about which plaintiff complains here are
individual decisions in zoning cases, not zoning ordinanesgblves, we will apply the ‘shocks
the conscience’ standard to our evaluatjorrhe court allowed discovery to move forward not
because the plaintiff was entitled to explore any proffered rational bagiefchallenged activity,
but to determine whether the alleged facts, which the court held could feasibly “$l@ock t
conscience,” were tru&ee idat*13.

In Cornell Cas, Inc. v. Borough of New Morgathe courtallowedthe plaintiff to move
forward with its claimswhich included allegediue process violations, where fhlaintiff assered

that the defendant had engaged in serious wrongatagted athe plaintiff, culminating in a
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zoning ordinance amendmeatgeted aprevening the plaintiff from reopening its schoéf.512
F. Supp. 2d 238,48-53 259-61 (E.D. Pa. 2007). The court held that in the context of a zoning
ordinance, [a] legislative action is not taken for a legitimate reason if it is done to harm the interest
of a corporation and it is unrelated to land use plannidgét 260. Although the court recognized
that the complaint “hint[ed] at a possible legitimate reason for the passtged challenged
amendmentthe plaintiff supported its claim that the only purpose of the statute was to gunish
with detailedfactual allegatiosabout the defendant’s animus, includihgt the defendant was
“(1) making false statements to state agencies; (2) not abiding by the fdiagseements with
the plaintiffl; and (3) engaging ifa] public campaign of misrepresenting the [school’s] ises/
and facility” Id. In contrast, the RCOs do not just “hirgta legitimate purpose: they explicitly
state that purpose on théaces. And the plaintiffs here have offered only conclusory allegations,
not facts, to suggest that all four defendassigned their ordinances with the egdal of
penalizing norunions in a way completely unrelated to the stated purp@$e€ty. Concrete
Corp., 442 F.3cat 170 (Appellants have alleged facts that indicate irrationality and arbitrariness
and present aase involving actions aimed at appellants for reasons unrelated to land use planning
where plaintiffs allegethat defendants engaged in “verbal disparagement and the imposition of
illegal conditions and restrictions on their business in violation 1338 agreement.’ir{ternal
guotation marks and alteratiamitted (quotingPace Res Inc. v. Shrewsbury Twp808 F.2d
1023, 1035 (3d Cir. 198))

For the same reasons discussed in connection with the plaintiffs’ equal protecties) cla

the court cannatonclude that the RCOpurported interest is not legitimate, let alone that there

2% The plaintiff in Cornell Cos, Inc. “provide[d] correction, treatment, and reHihtion services for juveniles who
have been adjudicated delinquent.” 512 F. Supp. at 249. Although not discussgdiecision, this court notes that
juvenile delinquents are comparable to the “politically unpopular grdup classifications of whorthe Supreme
Court has applied “intensified scrutiny,” at least in the equal protectintext.SeeMassachusetf$82 F.3d at 10.
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are no hypothetical conceivable interests that the RCOs support. Nor caunitheoaclude that
the apprenticeship requirement was an irrational method of satisfying tbasintThus, the
plaintiffs’ substantive due process claims likewise fail.
D. ERISA Preemption

By its express terms, ERISA “superscede[s] any and all State laws insdfay asay now
or hereafter relate to any employee benefit plan described inrs@03(a) of [the Act] and not
exempt under section 1003(b) of [the Act].” 29 U.S.C. 8§ 1144(a). Section 1003(a), in turn, applies
to

any employee benefit plan if it is established or maintain@g by any employer

engaged in commerce or in any industryaotivity affecting commerce; @) by

any employee organization or organizations representing employeagedriga

commerce or in any industry or activity affecting commercé€3pby both.
29 U.S.C. § 1003(a). Section 1002(1) defines the terms “grplwvelfare benefit plan” and
“welfare plan” to include “apprenticeship and other training programs.” 29 U.S.C. §1)002(

A state law “relates to” an employee benefit plan for ERISA purposes where ie6§H h
connection with or [2] reference to such a pla@al. Div. of Labor Standards Emfv. Dillingham
Constr, N.A., Inc, 519 U.S. 316, 324 (1997) (hereinaft@®illingham’) (quotation marks and
alteration omitted) (quotinBist. of Columbia v. Greater WasBd. of Trade506 U.S. 125, 129
(1992)). The law “refers to” an employee benefit plan if it “acts immediatafyexclusively upon
ERISA plans . . . or where the existence of ERISA plans is essential to teeolasvation . . . .”
Id. at 325 (internal citations omitted). An approved apprenticeship program doesf@otd’tan
ERISA plan where the “program[] need not necessarily [have been an] ERISA”pldn[$ee
also Ferguson Elec. Co., Inc. v. Foléyl5 F.3d 237, 241 (3d Cir. 1997) (hereinafteergusori)

(“Apprenticeship laws make ‘reference to’ ERISA plans where ‘approved apm@smpc

programs need ... necessarily be ERISA plans.” (quddiigngham, 519U.S. at 325)). Also, a
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law that is “indifferent to the funding, and attendant ERISA coverage, of apsEnpgprograms

... does not make reference to ERISA plaBdlingham, 519 U.S. at 328. IRergusonthe Third

Circuit appliedDillinghamto holdthe Pennsylvania Prevailing Wage Act did not “make reference
to” ERISA plans, because, like the Califoraipproved apprenticeship programs at issue in
Dillingham, a Pennsylvania “apprenticeship program may be approved regardless of its funding
source andvhether it is maintained by a single employer.” 115 F.3d at 241 (citin@3€d&e.

§§ 83.2, 83.5).

If the court determines that the challenged law does not “refer to” an employdi bene
plan, the court must then ask whether the law has any possible “connection with” suchra plan. |
answering that question, the court looks “both to the objectives of the ERISA statfeides &
the scope of the state law that Congress understood would survive, as well as tar¢hefraé
effect of the state law oBRISA plans.”Dillingham, 519 U.S. at 325 (internal quotation marks
and citation omitted). “A law has a ‘connection with’ ERISA plans if it degdhe choices faced
by ERISA plans. It is not enough if the law merely provides economic incertieRISA plans
but does not ‘bind them to anythingPerguson 115 F.3d at 240 (alteration omitted) (quoting
Dillingham, 519 U.S. at 332). Although ERISA preemption has a “broad scope,” in matters
traditionally falling to the states, courts “have worked on the assumption thaistbac police
powers of the States were not to be superseded by the Federal Act unless ttegt clear and
manifest purpose of Congres®illingham, 519 U.S. at 324, 325 (quotiMdassachusettsA471
U.S. at 739N.Y. State Conference of Blue Cross & Blue Shield Plans v. Travelers In$Xdo.
U.S. 645, 655 (1995) (hereinaftdrravelers)). To hold a state law preempted based on an overly
“tenuous [] relation[shi¥ between the challenged law and covered plans would do “grave

violence to [the] presumption that Congress” does not intend to preempt state |adgionally
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stateregulated ar@s.ld. at 334. Again, the Third Circuit held that Pennsylvania’s apprenticeship
requirement had no *“connection with” ERISA plans und&tlingham, because “[tlhe
apprenticeship scheme in Pennsylvania does not bind ERISA plans to anything, byt merel
provides economic incentives to encourage apprenticeship programs to obtain statel.&pprov
Ferguson 115 F.3d at 240.

In attempting to argue for preemption here, the plaintiffs somewhat oversintipdify
ERISA preemption framework fromillingham andFerguson SeeOpp. to Mot. to Dismiss at 33
(“Rather, the Court irDillingham based its application of ERISA preemption on whether the
statute ‘nonetheless’ had a ‘connection with’ such plans. . . . Rather, the question turns an whethe
the RCO ‘relates to’ an ERfSgoverned plan . . . .”Dillingham makes clear that the “connection
with” analysis is just one part of a court’s “relates to” analysis, with ther gilrt being the
“reference to” inquiry.SeeDillingham at 324.There is no question that the RCOs dd no
“reference” a covered plan, because, like the requirements uphie&tgaoson they do not act
“immediately and exclusively upon ERISA plans,” nor is “the existence of ERiBAS []
essential to [their] operationDillingham, 519 U.S. at 325ee alsoFerguson 115 F.3d at 241
(holding that Pennsylvania apprenticeship requirements do not “reference” ERtSMse “in
Pennsylvania, an apprenticeship program may be approved regardless of its fandiegaad
whether it is maintained by a single empldyeiting 34 Pa. Code. §8 83.2, 83.5)).

The plaintiffs do not directly address the “reference” portion of the preemptioevirark,
and they rely primarily on the First Circuit’s decisionNterit Constuction Alliancev. City of
Quincy, 759 F.3d 122 (20234hereinafter Quincy’), which focused on the “connection with” test.
SeeOpp. to Mot. to Dismiss at 3B3;Quincy, 759 F.3d at 128 (“The battle here, as waged by the

parties, focuses on the ‘connection with’ component of thesided ERISA preemption
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cdculus.”). InQuincy, the First Circuit struck down an ordinance that required all bidders on public
works to use an apprenticeship training program registered with the MasstteBepartment of
Labor Standards, because the ordinance “mandate[d] anysatienefit structure and specifie[d]
how that structure [was to] be administered,” and thus had a “connection with” ERISA. 759 F.3d
at 129. The First Circuit held that “[b]Jecause the Ordinance unqualifiedhant#{ed] the
maintenance of a specific type apprentice training program as a condition of bidding, it
exceed[ed] the boundaries of what ERISA allovd.’at 130 (citingMinn. Chapter of Assaated
Builders & Contractors, Inc. v. Minn. Dep’t of Pub. Safét¢7 F.3d 807, 818 (8th Cir. 2001)).
More specifically, the fact that the ordinance required approval from the Mass#ishus
Department of Labor Standards meant that a qualifying apprenticeshipdraingram must meet

“a raft of stringent conditions . . . including, among others, documentaitibie program’s terms
and conditions, the location of the program’s apprentice activities, training anciiosty wage
rates, recordkeeping, instructor qualifications, apprentice enrollnegatiting, and termination.”

Id. at 129 (internal citations to challenged law omitted).

As the First Circuit recognized, “[tlhe path from influence to coercion amoongs t
continuum and it is not always a simple task to determine where along this continudicutapa
state law falls.”ld. (citing Travelers 514 U.S. at 668; Samuel C. Salganik, Noéhat the
Unconstitutional Conditions Doctrine Can Teach Us About ERISA Preemption: Is it Pogsible
Consistently Identify “Coercive” PayeaPlay Schemes209CoLumBIA L. REv. 1482, 151519
(2009)). Although oneannot know precisely where on that continuum the First Circuit would
have placed the RCOs at issue here, this court concludes that they fall on the sidenafenThe
court first notes that the ordinance at issu@uincywas more burdensome on potential bidders

than the one at issue here: “the Ordinance categorically require[d] all corsti@mafuincy public
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works projects to operate a Massachusgisroved apprenticeship training programd.”at 129
(citing ordinance). Here, in contrast, the RCOs allow for an apprentigesigpam approved by
either the United States Department of Lab@aryrstate apprenticeship agen&geaNorthampton
RCO at ECP p. 4; Colonial RCO at ECF p. 2; Plymouth RCO at ECF p. 5; West NorritoatRCO
ECF p. 32. Also, nlike theQuincyordinance, the RCOs only apply to projects above a certain
monetary threshold and have no effect on aaquaifying contractor’s ability to bid on projects
falling below that thresholéf’

The District of Delaware is the only court in tluscuit to have directly addressed the
relevant sections @uincy>! See Associated Builders & Contractors, Inc. v. New Castle 124.
F. Supp. 3d 633 (D. Del. 2015). The court reasoned that the Sixth Circuit's analyssoaiated
Builders & Contractors v. Michigan Deptmentof Labor & Economic Growtliollowed more
closely the Supreme Court’s framework by considering both whether “(1) thet lssue []
mandate[d] (or effectively mandate[d]) something; and (2) that man@d#ienithin the area that
Congress intended ERISA to control exclusively.” 144 F. Supp. 3d aB83duotingAssociated
Builders & Contractors v. MichDept of Labor & Eca. Growth 543 F.3d 275 (6th Cir. 2008)).
In this regard, the court quoted the Sixth Circuit’s reasoning:

(1) because “no one disputes that the States have long regulated apprenticeship

standards and training or that this topic of regulation falls well within their
traditional police powers,” there is a “presumption flia¢ state’s requirements

30 The plaintiffs also cite tdMinnesotaChapter of Associated Builde& Contractors, Inc.in support of their
preemption agument.SeeOpp. to Mot. to Dismiss at 33. The requirements the 8th Circuit struck thothat case
were more burdensome than the ordinance at issQaiircyand certainly more burdensome than the RCOs at issue
here, as it prohibited fire protection caattors from hiringanyemployee who was not a managing employee, certified
journeyman, or registered apprentice,amy job, regardless of whether the work was a public or privategeb.
Minn. Chapter of Associated Builders & Contractors, J@67 F.3d at 814 (“[T]he Minnesota statutes and rules . . .
require apprentice programs to comply with the Minnesota specificatibesMinnesota statute and rules do more
than merely encourage or provide economic incentives to contractorsetagprenticesvho are registered in
approved programs, the Minnesota statute and rules absolutely demand it.”)

31 The District of New Jersey has also discus®ethcy, but in the context of the market participant except®se
Associated Builders & Contractors, Inc.®ity of Jersey CityNo. 2:14cv-5445SDW-SCM, 2015 WL 4640600, at
*6 n.4 (D.N.J. Aug. 3, 2015}evd, 836 F.3d 412 (3d Cir. 2016).
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fall outside & ERISA's preemptive reach”; (2) “ERISA ‘has nothing to say’ about

‘the standards to be applied to apprenticeship training programs,” and neither

‘ERISA [nor] its legislative history [evinces] any intent on the part of Cesgto

preempt state apprenti¢as training standard§ (3) “what triggers ERISAs

potential application to these laws is not the existence of an apprenticeslmgtrain

program, ... but the existence of a separate fund to support the training program”;

(4) ERISA does not regulate, e.g., the safety of apprentices or other substantive

apprenticeship training standards but, rather, ERISA is “expressly codferne

with, e.g., “reporting, disclosure, fiduciary responsibility, and the liké};“(vere

it otherwise, ERISA might preempt abrts of laws of general applicability that

affect ERISA plans, a view that would preempt a slew of state laws”; anchég) ot

courts have found such apprenticeship requirements to be “outside the area of

ERISA's concerns
Id. at 638 (all but firsalteration in original) (internal citations omitted).

To the extent th€uincyholding suggests that ERISA preempts the RCOs at issue here,
this court agrees with the District Court for the District of Delaware that the Sixtit's
approach is more oasistent with the Supreme Court’s holding Dillingham and the Third
Circuit's holding inFergusonthan theQuincydecision. UndeDillingham, the key question is
whether the challenged law “bind[s] ERISA plans to anything.” 519 U.S. at 3&2lalhhmust
“dicate[] the choices faced by ERISA plans,” and “merely provid[ing] econontientives to
ERISA plans” is “not enoughFerguson 115 F.3d at 240. Valid “economic incentives” include
“encourage[ing] apprenticeship programs to obtain state apprédal.hat is precisely what the
RCOs do here. ERISA plans that choose to participate in fedemllystateapproved
apprenticeship programs will secure the economic incentivetdfeing disqualified from high
value bidding opportunities. If they choose roparticipate in such a program, they are still free
to work on private projects or public projects that fall below the RCOs’ monetashtiid. Just
as importantly, ERISA is not concerned with the techriad opposed to the financiahspects

of apprentteship programs, and the court will not interfere in this area traditiondlyn the

purview of the states without a clear indication that that was Congress’ intent.
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The court also finds that the defendants here escape preemption under the market
partidpant exceptiort? In the context of the National Labor Relations Act (‘“NLRA”), the Supreme
Court has held:

When we say that the NLRA pempts state law, we mean that the NLRA prevents

a state from regulating within a protected zone, whether it be a roeeted and

reserved for market freedom, or for N[ational Labor Relations Board] jctiali

A State does not regulate, however, simply by acting within one of these protected

areas. When a State owns and manages property, for example, it mustwiteract

private participants in the marketplace. In so doing, the State is not subject to pre

emption by the NLRA, because peenption doctrines apply only to state

regulation
Building and Const Trades of Metro. Dist. v. Associated Builders & Contractors of Mass./R.1.,
Inc.,, 507 U.S. 218, 22&@7 (1993) (hereinafteiBoston Harbof) (internal citations omitted). The
Third Circuit has recognized a tvgbep test to determine whether the market participant exception
applies to a particular state actidFirst, does the challenged funding condition serve to advance
or preserve the stateproprietary interest in a project or transaction, as an investor, owner, or
financier?Second, is the scope of the funding conditigmecifically tailored to the proprietary
interest? Hotel Emps& Rest Emps Union, Local 57 v. Sage HodRes, LLC, 390 F.3d 206, 216
(3d Cir. 2004) (hereinafteiSagé) (citing Boston Harbor507 U.S. at 232).

The Third Circuit has not yet decided whether the market participant excappbas to
ERISA preemptionSeeAssociated Builders and Contractors Inc. N.J. Chapter v. City of Jersey
City, 836 F.3d 412, 417 n.6 (3d Cir. 2016) (“We need not decide todatherhthe market
participant exception limits ERISA preemption, for as we explain, the Cityrddest as a market

participant in offering tax abatements.” (cititgeystone Chapter, Associated Builders &

Contractors, Inc. v. Foley387 F.3d 945, 955 n.15 (3d Cir. 1994)). However, other district courts

32 The First Circuit did not address the market participant exceptiQuincybecause the defendant had not raised
the issue in its summary judgment briefigge759 F.3d at 131.
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in this circuit, as well as other circuit courts, have applied the exceptiosuiate a municipality
from ERISA’s preemptive reach where the municipality acts as a proprieban, tiaan a regulator.
SeeJohnson v. Rancho Santiago Cmty. Coll. D&23 F.3d 1011, 1023 (9th Cir. 2010) (“Because
we conclude that the District acted as a market participant, the plaintiffSAERhd NLRA
preemption claims fail at the threshold Qardinal Towing & Auto Repair, Inc. v. City of Bedford
180 F.3d 686, 695 (5th Cir. 1999) (“Courts have had little difficulty finding that proprietary state
action does not ‘have the effect of law’ under ERISA and thus does not fall within treederm
express preemption.” (citilgssociated GenContractors of Anv. Metra Water Dist. of SCal.,

159 F.3d 1178, 1183 (9th Cir. 1998)ew Castle Cty 144 F. Supp. 3d at 639 (“[T]here can be
no dispute that the Route 9 Library Project is funded by NCC; therefore, NCC hgwiatpry
interest in the project.”).ott Constructors, Inc. v. Camden Cty. Bd. of Chosen FreeholNers
935636 (JBS), 1994 WL 263851, at *20 (D.N.J. Jan. 31, 1994) (concluding that plaintiffs’ ERISA
preemption claim failed “because the challenged state ampipine[d] only to the County’s own
public works projects and d[id] not attempt to require the use of union labor on any othetsproj
undertaken in the County [and so] the County’s activities are properly chaedtas
proprietary”).

The plaintiffs arge that this court should depart from the path taken by all of those courts,
and instead hold that the market participant exception does not apply in the ERISA lnecaese
ERISA, unlike the NLRA, includes a “broad preemption provision” that “supersieaey and all
State laws insofar as they may now or hereaffete to any employee benefit plan.” Opp. to Mot.
to Dismiss at 35 (quoting 29 U.S.C. § 1144(a)) (alteration in original). The plaintéfsocthe
Supreme Court’s holding iRilot Life Ins.Co. v. Dedeauthat ERISA’S preemption provision is

“deliberately expansive,” but they take that language out of context: “We hawwvabse the
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past that the express peenption provisions of ERISA are deliberately expansive, and designed to
‘establishpension plan regulatioas exclusively a federal concern.” 481 U.S. 41445(1987)
(emphasis added) (quotidessi v. Raybestddanhattan, Inc.451 U.S. 504, 523 (1981))he
instant matters do not involve pension plan regulation.

Moreover, Pilot Life Ins. Co.predatesDillingham by a decade. Althougbillingham
recognizedPilot Life Ins. Co's “deliberately expansive” language, the Court also cautioned that
“where federal law is said to bar state action in fields of traditional state liegulat we have
worked on the assumption that the historic police powers of the States were notgersedad
by the Federal Act unless that was the clear and manifest purpose of <3ongt® U.S. at 325
(omission in original) (citation omitted). The market participant exception remEgria
presumption about Congress’s purposes. In general, Congress intends to preempt only state
regulation, and not actions a state takes as a market particidahhdon 623 F.3d at 1022
(citations omitted). This court agrees with the Ninth Circuitdhnsorand the many other courts
that have used the same logic oiding that ERISA preemption is inapplicable under the market
participant exception.

The plaintiffs next argue that, if the court holds the market participant excegplies,
they are entitled to discovery to explokehether Defendants are acting as market participants as
opposed to market regulators with their enactments of the ROPp."to Mot. to Dismiss at 35.

But discovery is wholly unnecessary to determine that the defendants wageaacproprietors
here. Applying the&Sagetest, the court fgt asks whether the RCOs “serve to advance or preserve

the [municipalities’] proprietary interest in a project or transaction,nagnaestor, owner, or
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financier[.]” 390 F.3d at 216. That question is easily answered in the affranéiecause the
RCOs exlicitly only apply to public works financed by the defendafits.

Next, the court asks whether the RCOs are “specifically tailored” to the pevpiiigierest.
Id. (citing Boston Harboy507 U.S. at 232). INew Castle Counfyhe court held that the “criat
factor” in analyzing the specifically tailored requirement was “whether theinporde]
requirements apply to every construction project in NCC or only to NCC’s own @djeét F.
Supp. 3d at 63%f. Sage390 F.3d at 217 (holding that requiremeas specifically tailored where
it sought to protect city’s proprietary interest in project and did not require eengitogign labor
agreements extending to noity projects). The plaintiffs point to a District of Massachusetts case
to suggest that tHeCOs are not “specifically tailored.” Opp. to Mot. to Dismiss at 36 (cltitig
Contractors Ass’n of New England, Inc. v. City of Fall Rix&v. A. No. 1610994RWZ, 2011
WL 4710875 (D. Mass. Oct. 4, 2011). Unlike the defendants here, the City of FalirRpased
“sweeping” requirements on bidders, covering such areas as residency, healthfare] ared
pension plan provisions. 2011 WL 4710875, at *1. Those requirements were so “[b]Jroad and
varied” that the court determined they were “tantamoungégalations.”ld. at *8. The court also
took issue with the fact that the city had not “describe[ed] the [] true purpdsesefregulatiors
their relationship, if any, to market economics, and/or any pecuniarystgarmtivating their
passage.id. at*9.

The RCOs here, in contrast, are more like those upheédgwn Castle CountgndSage

By the plaintiffs’ own admission, the RCOs themseinetude an explicit purpose on their face

33 perplexingly, the plaintiffs argue that Plymouth’s statement in its matialismiss about the township’s elected
officials’ duty to “spend Township resources responsibly and in a mémategiarantees the greatest return for their
tax dollars” suggests that Plymouth was acting as a regulator, ngpréepor. Opp. to Mot. to Dismiss at-3&7. To

the contrary, Plymouth’s statement could not have been clearer thatdescavas with projectthat the township
itself financesSee, e.gNew Castle Cty144 F. Supp. at 639 (holding that there “c[ould] be no dispute” that defendant
acted as proprietor because it funded project).

63



to ensure that the contractors working on the municipalitged prgects are adequately trained
and qualified.SeeNorthampton Compl. at § 15 (“The stated purpose of the [ordinance], i.e., to
ensure that the [municipality] contracts with responsible construction camgagho employ
qualified craft workers, is completely false and irratiohalColonial Compl. at § 15 (same);
Plymouth Compl. at T 14 (same); West Norriton Compl. at { 14 (same). There is noignggest
that the RCOs apply to any contractors other thaseseeking to contract with the respective
municipalty. Rather, the RCOs only serve to protect the defendants from the time, expense, and
hassle that employing undertrained craftspeople on puiliolyed construction projects could
cause. Any time an entitypublic or private—undertakes a contracting projethat entity has an
interest in the cost and quality of the project. Imposing minimum training requitensea way
to address those concerns. Thus, is passing the RCOs, the defendants do not behawvethy diffe
than any other market participant.
E. PennsylvaniaPublic Bidding Law

“[W]here, as here, all federal claims are dismissed or otherwise no loiatpe efore
trial, the Court should decline to exercise jurisdiction over pendent statesclaless
‘extraordinary circumstances’ are presetftARA Servs Inc. v. SchDist. of Philadelphia590 F.

Supp. 622, 630 (E.D. Pa. 1984) (citidgaffer v. Bdof SchDirs. of the Albert Gallatin Area Sch

34 The plaintiffs argue that they have standing to pursue their Pennsylvania pdbiirgtdaw claims because they
are seeking relief under the Declaratory Judgment $e2Opp. to Mot. to Dismiss at 18. Regardless of the legal
validity of that argument, the Declaratory Judgment Act does not creaetalffgdisdictionvhere it does not otherwise
lie, so it is appropriate for the court not to consider the state law cla@a®8 U.S.C. § 2201 (granting federal court
authority to issue declaratory relief “[ijn a case of actual controweitsyn its jurisdiction. . . .” (emphasis added))
see als@kelly QOil Co. v. Phillips Petroleum G839 U.S. 667, 674 (1950) (describing Declaratory Judgment Act as
having “limited procedural purpose” (citation omittedgtock W, Inc. v. Confederated Tribes of the Colville
Reservatin, 873 F.2d 1221, 1225 (9th Cir. 1989) (“[Plaintiff] cites in its compldiatDeclaratory Judgment Act, 28
U.S.C. § 2201, as a basis for jurisdiction. But this Act ambates a remedy and istram independent basis for
jurisdiction.” (citation omitted) Mazzoccoli v. Merit Mountainside LL.Civ. A. No. 122168, 2012 WL 4103883, at
*8 (D.N.J. Sept. 17, 2012) (declining to exercise supplementatljctisn over state law claims and Declaratory
Judgment Act claim where federal claims were dismissed because the Declandtgmedt Act “does not provide
an independent ground for federal subject matter jurisdiction” (diixgpn Corp. v. Hunt683 F.2d 69, 73 (3d Cir.
1982)).
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Dist., 730 F.2d 910, 912 (3rd Cir. 1984)eaver v. Marine Banke83 F.2d 744, 746 (3d Cir.
1982)). ‘Needless decisions of state law should be avoided both as a matter of comidty and t
promote justice between the parties, by procuring for them afaated reading of applicable
law.” United Mine Workers of Armv. Gibbs 383 U.S. 715, 726 (196@potnote omitted) If the
court dismisses the federal claims before trial, “the state claims should besdmsswell.’ld.
Thus, the court will not exercise pendent jurisdiction over the plaintiffs’ Pennsylbatding law
claims in the absence of a plausible federal cause of &étion.
V. DISCUSSION—-MOTIONS TO STRIKE SCANDALOUS ALLEGATIONS

The defendantmoved to strike portions of the amended complaints that they allege are
“scandalous and impertinent,” specifically in regard to the allegations thatféreddets “ha[d]
been influenced by corrupt labor union official€bdlonial Mem. at 11 see alsdNorthampton
Mem. at 3536; Plymouth Mem. at 552; West Norriton Twp. Mem. at90.Rule 12(f) of the
Federal Ruls of Civil Procedure allows the court to strike from a pleading “any redundant,
immaterial, impertinent, or scandalous matt&ed. R. Civ.P. 12(f). The court agreewith the
defendants’ assertion that allegations of corruption, and even suggestions of dyinfcesi[] a
derogatory light,” on their subjectSee Carone v. Whaleb21 F.R.D. 231, 233 (M.D. Pa. 1988).
In particular, he cout notes aseriousconcern ago those allegationselatingto the one named
individual in the complaints, Colonial SchoBloard President Fek Raimondo.The court
appreciates the seriousness of the allegations, especaiideringhe plaintiffs’ inability at oral

argument to provide any real source for them.

35 There is no indication that there would be another independent basisdmal fielisdiction in this matter as, for
example, the parties in each action would not be completely difergairposes of diversity jurisdiction under 28
U.S.C. § 1332.
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Nonethelessthe court does not consider it necessary to strike those paragraphs from the
complaints[T]he standard for striking under Rule 12(f) is strict and [] only allegatibat are
so unrelated to plaintiffs’ claims as to be unworthy of any consideration shouldidkers”
Becker v. Chicago Title Ins. GdNo. Civ. A.03-2292, 2004 WL 228672, at *6 (E.D. Pa. Feb. 4,
2004) ¢itation and internaduotation marks). Motions to strike “are not favored and usually will
be denied unless the allegations have no possible relation to the controversy and may cause
prejudice to one of the parties, or if the allegations confuse the issues in theGiakarii v.
Polysciences, Inc275 F. Supp. 3d 564, 572 (E.D. Pa. 20ti&x{ion and internajuotation marks
omitted).

Although the plaintiffs’ allegations concerning “corrupt union bosses” weudficient to
make out a claim under the Equal Protection and Due Process Clauses becausebaaisonal
review allows the court to consider any conceivable basis for the legisldt@cptrt cannot
conclude that the allegations “have no possible relation” tarttendedomplaints The plaintiffs
attempted to use those allegations to illustrate that @@sRacked any rational basis and were
instead a pretext for economic protectioniSeeOpp. to Mot. to Dismiss at 10 (“The R{x]
desire to privilege certain businesses (union contractors) over othersqnogricontractors) at
the expense of taxpayassnot a legitimate governmehpurpose and cannot survive rational basis
review.”). The court ultimatelyiids that argument unpersuasive for the reasons discussed above,
but that does not mean that the allegations were totally irrelevant for psigdg@senotion to strike.
Thus, although the court is sympathetic to the plaintiffs’ arguments, particatdyPresident
Raimondo,the facts here do not methie strict standard necessary to grant a motion to strike.

Accordingly, the court will deny the requests to strike.
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V. CONCLUSION

The plaintiffs ask this court to infer from a potential disparate impact from poliaés th
have not yet beensed that elected officials across Northampton and Montgomery counties hav
been engaged in a widespread conspiracy of back-door dealing meant to targesthegses in
favor of unionized alternatives. The court declines to do so. The plaintiffs argue tatehdant
municipalities should be forced to undergo the burdehexpense of extensive discovery based
on the conclusory allegations that a factadgutral policy is meant to protect an interest that
appears nowhere in the publidyailable legislative history or the law itself. The Constitution
requires no such result. For even if it was true that the defendants intended to benefdtuthions
plaintiffs’ expense, their claims still fail as a matter of law, because they lvavefated the
existence of a conceivahlational basis for the RCOs.

In large part, rabnal basis review is so favorable to the government beddpseserve[s]
to the legislative branch its rightful independemandits ability to function.”Beach Commins,
508 U.S. at 315 (citation and internal quotation marks omitid®)se concernsraeven more
salient when the court is asked to interfere with the judgment of a state or lodatuegi$he
plaintiffs hereassert several policy argumeifds why an alternativepiece of legislatiorwould
have been superito the RCOs. Buthis cout will not—and, indeed, cannetsubstitute its own
(or the plaintiffs’) judgment fothe legislators’, even if there is a wiser alternative that may better
satisfythe municipalities’purposePerhaps an ordinance that, as the plaintiffs suggest, requires
bidding contractors’ employees to have graduated from a qualifying appsémpiggrogram or
that creates an exception for contractors without a qualifying apprenticesbgparmpr to

demonstrate that their employees moaethelesadequately trained woulcetier meet the RCOs’
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stated purposes. But the court could not so conclude without impermissibly interfertimeg) i
proper province of the state and the legislature.

That said, the plainti§farenot remediless. It is too soon to tell how effectively the RCOs
will achieve their intended purposeidéntifying responsibleontractordor public jobs, and Mr.
Basu certainly provides a parade of horribles as to their possible results. Bdiessydhat is not
for the court to answelSee Feeneyl42 U.Sat272 (“The calculus of effects, the manner in which
a particular law reverberates in a society, is a legislative and not a judspahsthbility.” (citations
omitted)). If the plaintiffs are, in fact, correct and the RCOs ultimatelyndbservethe public
welfareas effectivelyas an alternative policy would, their solution is at the baltot, not the
courthouse.

Accordingly, the court will grant the defendants’ motions to dismiss to thatdkt they
seekdismissal of the plaintiffs’ claimwith prejudicefor (1) violations of the Equal Protection and
Due Process Clauses, and (2) declaratory relief under ERISWth the dismissal of these
potential federal claims, the court lacks an independent basistdim fjurisdiction over the
remaining statéaw claims and declines to exercise supplemental jurisdiction over those claims.
The court will also deny the motions to strike under Rule 12(f).

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.

3¢ The plaintiffs have not gigested that the court should provide them with yet another opportunityetadatheir
complaints and, as otherwise explained in this opinion, the court findallthaing the plaintiffs such an opportunity
would be futile.
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