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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OFPENNSYLVANIA

BRIAN SACKS
Plaintiff,

V. : No. 18<v-3500

POLICE CHIEF STEVEN STINSKY;
POLICE OFFICER THOMAS FOCHT;
JUSTIN GRUNDOWSKI

Defendang.

OPINION
Defendant Grundowski’s Motion to Dismiss Amended Complainbr, In the Alternative,
For a More Definite Statement ECF No. 14—Granted

Joseph F. Leeson, Jr. June 18, 2019
United States District Judge

l. INTRODUCTION

Plaintiff Brian Sacks filed this #éion pursuant to 42 U.S.C. § 1983 and Pennsylvania
common law against Defendants Steven Stinsky, Police Chitdfddfleetwood Police
DepartmentThomas Focht, a police officer with the Fleetwood Police Beyant;and Justin
Grundowski, a private citize®eeAm. Compl.f11-6, ECF No. 10.Sacksalleges that at all
relevant times, all Defendants were acting in conspiracy and their actionsedepackof his
constitutional and statutory rightS8eeAm. Compl. 1 7. ThdmendedComplaint alleges two
counts: (1) a claim pursuant to 42 U.S.C. § 1983 for violation of Sacks’s Fourth and Fourteenth
Amendment rights to be free from false arrest, malicious prosecatidrabuse of process; and
(2) state tort claims for false arrest,lmi@us prosecution, abuse of process, and intentional

infliction of emotional distressSeeAm. Compl. {45, 52.
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Defendant Grundowski filed a Motion to Dismiss pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon whetief can be grante&eeDefs.” Mem.
Supp. Mot. Dismiss 1, ECF No. &s to Sackss § 1983 claims, the Court concludes t8atks
has not stated a claim for a civil rights conspiracy ag@nshdowski. Moreover,

Pennsylvania’s judicial privilege preclesSackss Pennsylvanidort claimsagainst Grundowski
because the claims result from Grundowski’'s reporting a potential crime ¢e pmi
investigation Accordingly, the Court grants Grundowski’s motion to dismiss.

I. BACKGROUND

The Amended Complaint alleges the following facts. On or about August 19, 2016, at
approximately 10:30 p.m., Brian Sacks was at home with his wife, Sherry Saekam.

Compl. { 8. Sacks and his wife were arguing and eventBaltks asked his wife to leave the
home.Sedd. at § 9.Sherrywalkeddown the couple’s driveway and dialed 911 because she did
not have her purse or keys and could not drive away from the Smme. atf 10. WhileSherry
was on the phone with the 911 operator, Grundowski stajpsek if she was saéed remained

on the scene, althou@herryinformed him that she did not neassistanceSee idat {{11-13.
Shortly thereafterSacks left the home to find his wife with the intention of apologizing and
asking her to come hom8ee id at] 14.Sadks then noticed Grundowski’s van near the entrance
to the drivewaySee idat { 15. At this point, Sacks retrieved his legally owned handgun and
proceeded towards the van to investigdte idat § 16. Upon encountering Grundowsacks
asked what Grundowski was doing and ikhew whereSherrywas See idat{ 17.

Grundowski did not provide a reasonable explanation and drove off in hiSemumnd at{ 18.

! For clarity, the Court refers to Brian Sacks as “Sacks” and Sherry Sacks ay.*Sherr
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A little while later, Sackseceived a call from Chietinsky informing him of a report
that the police had received of a domestic dispute between Sacks and his wife andd ¢oaies
Sacks come to the police stati@ee idat] 21. Sacks, who had been drinking alcohofrimied
Chief Stinsky that he did not believe it was safe for hirdrige andChief Stinsky arranged for
Sacks to be picked up from his home and brought to the police staltiere Sacks was detained
and questionedsee id atf122-24. Both Officer Focht andhief Stinsky spoke witlShery,
who told them that she had left the hoat&acks’s instructioand that she had not been
“chased” out of the hom&ee id at{25-27.Further Sherrynever told Officer Focht that Sacks
had threatened @ndowsk or anyone elseéSee id at] 25.Sacls claims that despite a lack of
evidenceChief Stinsky andOfficer Focht falsely and maliciously charged Sacks with terroristic
threats, simple assault, reckless endangernaent disorderly conduckee id{{30-32.

Grundowski moves to dismiss alhims against him, arguing that he is not liable under
42 U.S.C. § 1983 because he is not a state actahande is not liable for the state tort claims
because his statements are protected by Pennsylvania’s judicial pri8iésief.’s Mot. 4, ECF
13. With respect to Grundowskhe AmendedComplaint assertsnly that: () Grundowski
conspired with the police to violate Sacks’s Fourth and Fourteenth Amendment rights in
violation of the United States Constitutiand(2) Defendant Grundowski’s statements to the
police were false and caused Saslksnstiutional rights to be infringedeeAm. Compl. 1 45-
46, 52.

[I. LEGAL STANDAR D

In rendering a decision on a motion to dismiss for failure to state a claim oilnisr@ust

“accept all factuadllegations as true [and] construe the complaint in the light most favorable to

the plaintiff” Phillips v. Cnty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008) (quotkPigker v.
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Roche Holdings Ltgd292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omitted).
Only if “the‘[flactual allegations . . . raise a right to relief above the speculative’I&a the
plaintiff stated a plausible claind. at 234 (quotindgell Atl. Corp. v. Twomb|y550 U.S. 540,

555 (2007)). Howeverthe tenethat a court must accept as true all of the allegations contained
in a complaint is inapplicable to legal conclusiémsshcroft v. Igbgl556 U.S. 662, 678 (2009)
(explaining that determining whether a complaint states a plausible claim for relisf a
contextspecific task that requires the reviewing court to draw on its judiciarexpe and
common sense”). The defendant bears the burden of demonstrating that a plaifaifedao

state a claim upon which relief can be grantdeédges v. United State$04 F.3d 744, 750 (3d

Cir. 2005) (citingkehr Packages, Inc. v. Fidelcor, In©@26 F.2d 1406, 1409 (3d Cir. 1991)).

V. ANALYSIS

Count One of thdmendedComplaint alleges a civil rights claim und& U.S.C 8
1983.SeeAm. Compl. 11 45-46. Section 1983 provides a remedy against any person who, under
the color of law, deprives another of his constitutional righee42 U.S.C. § 1983. To prevalil
on a 8§ 1983 claim, a plaintiff nst prove two distinct elemeni&) violation of a right seced
by the Constitution and laws of the United States; and (2) that the alleged depnived
committed by a person acting under the color of stateSaeMikhail v. Khan 991 F. Supp. 2d
596, 641-42 (E.D. Pa. 2014)ff'd, No. 14-11442014U.S. App. LEXIS 12927 (3d Cir. July 9,
2014). Sacksllegesviolations of his Fourth and Fourteenth Amendment rights by Defendants
Grundowski, Stinsky, and Focl8eeAm. Compl. 1 45-46. Count Twadleges claims under
Pennsylvania common lafer false arrest, malious prosecution, abuse of process, and

intentional infliction of emotional distresSee idat | 52.
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A. Sackss § 1983 claim against Grundowskfails to allege a civil rights conspiracy

Grundowski moved to dismiss the § 1983 claims against him belcausaot a state
actor. Mot. 9. In his response, Sackscedeshat Grundowski is not a state actor, but argues
that he has alleged a conspiracy to violate constitutional sgiffisient to hold Grundowski
liable under § 1983.Pl.’s Resp. 5, ECF 14.

Sacksclaims thaitGrundowski acted in conspiracy witthief Stinsky andOfficer Focht.
SeeAm. Compl. T 46. © state a claim for civil conspiracy, a plaintiff must allege: “(1) a
conspiracy; (2) for the purposes of depriving, directly or indirectly, any persdass of
persons of the equal protection of the laws or of equal privileges and immunities understhe |
and (3) an act in furtherance of the conspiracy; (4) whereby a person id injinis person or
property or deprived of any right or priede of a citizen of the United Statelriited Bhd. Of
Carpenters & Joiners v. Sco#63 U.S. 825, 828-29 (1983)o demonstrate a conspiracy, “a
plaintiff must show that two or more conspirators reached an agreement to témrimeher of
a constitutimal right ‘under the color of state lawParkway Garage Incv. City of
Philadelphig 5 F.3d 685, 700 (3d Cir. 1993). A complaint alleging conspiracy must make

“factual allegations of combination, agreement, or understanding among alveebeny of

2 Grundowski would not likely be considered a state actor under § 1983. For a private

citizen to be considered a state actor based upon joint action with the police, theifCoitd C
requiresthat: (1) the private entity have a gaganged plan with the poe officers; and (2) the
plan provide that the police officers will substitute their judgment with the judgonéiné

private entity.See Cahill v. Live Natiqrb12 Fed. App’'x 227, 230 (3d Cir. 2013). Here, Sacks
does not allege a praaranged plan by which Chief Stinsky and Officer Focht agreed to
substitute their own judgment with GrundowskB&ge Cruz v. Walmart Super Cio. 5:16€ev-
03665 2017 U.S. Dist. LEXIS 139221 (E.D. Pa. August 29, 2017) (“Merely calling the police,
furnishing information tahe police, or communicating with a state official does not rise to the
level of joint action necessary to transform a private entity into a state’jactor.
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the defendants [or coconspirators] to plot, plan, or conspire to cdrttyealleged chain of
events."Spencer v. Steinma@68 F. Supp. 1011, 1020 (E.D. Pa. 1997).

Sacks’'sAmended ©mplaint plainly states that $aa direct and proximate result of
Defendant, Justin Grundowski’s conduct, acting in conspiracy with Defendants, Stinsky and
Focht, Plaintiff, Brian Sacks, suffered violation of his Fourth Amendment and Fourteenth
Amendment rights . . 7 SeeAm. Compl. § 44The Amended ©mplaint fails toallege
specfically how Grundowski conspired with the other Defendants. The Amendepl@int
alleges that Chief Stinsky andOfficer Focht spoke with each othais wédl as with Sherry, before
charging Sacksandthat Officer Focht relged false informatin to Chief Stinsky.SeeAm.
Compl. 11 2528. However, none of these allegations involve Grundowski. In fact, Grundowski’s
involvement in the events alleged in the Amended Complaint concludes when he drives away on
the night of thencident Absent some atigation of Grundowski’s actions which would indicate
an agreement or understanding among teedantsSackss conclusory assertion of a
conspiracy among Defendants fails to state a claim for a civil rights caog@eeChambers v.
Philadelphia MediaNetwork No. 11-6589, 2013 U.S. Dist. LEXIS 130323, at *3 (E.D. Pa.
September 12, 2018jismissing plaintiff's § 1983 claims because plaintiff's statements were
conclusory and lacked any factual conteftje Court will dismisSacks’s 8§ 1983 claim agains
Grundowski.

B. Pennsylvania’s judicial privilege barsSacks’stort claims againstGrundowski.

Grundowski moves to dismiss Sacks’s Pennsylvania state law claims againstlhim a
argues that his statements to police are absolutely privileged undeylRaniaslaw. Def's
Mot. 6. Pennsylvania law recognizes an absolute privilege to statements “in the coarrse of

pertinent to any stage of judicial proceedings” bats any tort claim based on those statements.
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Pawlowski v. Smort®b88 A.2d 36, 41Ra. Sper. Ct. 1991fcollecting caseskxterding

absolute privilege tstatements made in anticipation of judicial proceedaugs to ensure
uninhibited access to the judicial systevfarino v. Fava 915 A.2d 121, 124 (Pa. Supét.

2006). The privilege applies evenfadse or maliciously motivatestatementsd., and applies
regardless afhe cause of action assert&te Clodgo v. BowmaB01 A.2d 342, 345 (Pa. Super.
Ct. 1992)2 As long as the communication was made in connection with judicial proceedings and
was material and relevant to it, the privilege apied bars tort claimBased on the
communicationSee igd See also Moses v. McWilliam®19 A.2d 950, 957 (Pa. Super. Ct. 1988)
(“many courts, including those in Pennsylvaniajhaxtended the immunity from civil liability

to other alleged torts when they occur in connection with judicial proceedi@rggnberg v.
McGraw, 161 A.3d 976 (Pa. Supé&tt. 2017) (barring plaintiff's abuse of process claim because
defendant’s statement to the Pennsylvania State Board of Medicinmatested by judicial
privilege).

The Pennsylvania Superior Court has held that the absolute privilege extends to
statements made to police officers with the purpose of having charges brougsit thga
accusedSee Pawlowskb88 A.2d at 43In Pawlowskj the plaintiff, an attorney, sued his
opposing counsel for wrongful use of civil proceedings and defam&mnid at 39. Following
a previous suit, the defendant had told the District Attorney atelmdéice that the plaintiff had
perjured himself during a hearingee idat 38. The court granted the motion to dismiss,
concluding thaPennsylvania’s judicial privilege applied to statements “made solely to law
enforcement officials . . . at leastpart for the purpose of convincing the proper authorities to

institute criminal proceedings . . .Id. at 42-43Thecourt noted the comments to Restatement

3 The privilege originated as a bar to defamation claBee. Pawlowskb88 A. 2d at 41.
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(Second) of Tort§ 587,which state that “[the privilege] applies to communications made by a
client to his attorney . .as well as to information given and informal complaints made to a
prosecuting attorney or other proper officer preliminary to a proposed criminal prosecution
whether or not the information is followed by a formal complaidt.at 42 (emphasis added).
The court concludethat applying the absolujedicial privilege to statements made to law
enforcementurthersthe public policy underlying the privilegensuring free and uninhibited
access to the judicial syste®ee id

The Eastern District oféhnsylvaniaecently appliedPennsylvania judicial privilegeto
preclude a libel claim againatwomanwhofiled a stalking complaint with polic&ee Jackson
v. Trs. of the Univ. of PaNo. 17-4645 2019 U.S. Dist. LEXIS 10945 (E.D. Pa. Jan. 23, 2019).
In Jacksonthe plaintiff and defendant met in 2005 and saw each other “casually . . . on a few
occasios” in the following yearsld. at *2. Following a shared bus ride in 2016 defendant
informedthe plaintiff that she believed he had been stalking her for the past two yedraand
she had made a complaint to the pol®ee idat *3. Thecourt found that Pennsylvania’s
judicial privilege applies tgtatements made to law enforcement officials accusing someone of
criminal activityand therefore that the privilege barred the plaintiff's libel claim against the
defendant based on her reporting him to polsze id at *18, n. 6.

Here, Grundowski'sictions are analogous to those of the defendaladkson
Grundowski calledhe police to report what he beliewsdre erroristic threatsSimilar tothe
defendant ifdJackson Grundowski’s sole action was making a statement to law enforcement
accusing smeone of criminal activitySacks claims that Grundowski’s motive for calling the
police was false and maliciouSeeAm. Compl. 1 30-31However, an individual's motives for

making statements are not relevant in deciding whether those statementgilagedrSee
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Pawlowskj 588 A.2d at 41see also Marinp915 A.2d at 124Bochetto v. Gibsqr860 A.2d 67,
71, n.12 (Pa. 2004) (finding that a person who is entitled to absolute immunityiebtefor
his communication regardless of his inteft)erebre, Grundowski’'statement is absolutely
privileged under Pennsylvania law and Sacks cannot prevail on a tort claim based on
Grundowski’s reporting him to the police. The Court grants Grundowki’s motion to dismiss
Sacks’s state law clainfs.

V. CONCLUSION

For the reasons discussed above, Defendant Grundowski’s motion to dismiss & grante

The Court dismisseSackss § 1983 claims without prejudice, and his Pennsylvania state law

claims with prejudice. A separate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

4 Because the Court grants Grundowski’s motion to dismiss, it does not consider his
motion in the alternative for a more definite statement.
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