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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OFPENNSYLVANIA

OWEN SPANGENBERG,
Plaintiff,

V. : No. 18-cv-4915

MCNEILUS TRUCK &
MANUFACTURING, INC,;

OSHKOSH CORPORATION;

OSHKOSH SPECIALTY VEHICLES,
INC.; OSHKOSH SPECIALTY )
VEHICLES, LLC; OSHKOSH, INC.; and :
SCOTT RAVERT )

Defendans.

OPINION

Plaintiff 's Motion to Remand to State Court, ECF No. 10-Granted
Defendant Scott Raverts Motion to Dismiss, ECF No. ~—Denied as moot

Joseph F. Leeson, Jr. May 1, 2019
United States District Court

l. INTRODUCTION

In this personal injury action arising under Pennsylvania law, Defendants removed the
case from Pennsylvania state cdaated on diversity jurisdiction. Although Defendant Scott
Ravert and Plaintiff Owen Spangenberg are both Pennsylvania citizensgd®feclaim that
Spangenberg fraudulently joined Ravert to defeat diversity. Spangenledrg fitotion to
remand to the state court andw@es that Ravert is a proper party to this actiod thus that this
Court lacks diversity jurisdiction over the case. The Court finds no fraudulent joinder and
concludes that it lacks diversity jurisdictid@pangenberg motion is granted anithis casas

remandedo state court.
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Il. BACKGROUND

On October 24, 2016, Plaintiff Owen Spangeniserffered a severe ehe-job hand
injury that resulted in the amputation of three of his fingémnplaint Y15, ECF No. 1-5At the
time, Spangenberg worked for Ral@sncrete, Ing.and waselping install a concrete cement
chute on a cement truck. Compl. 1 8. The chute had three sections that could be raised while in
transit and lowered to pour cement. Compl. § 9. Spangenberg alleges that Deferttlants ha
shipped the chute to Rahns Concrete with two of the sections raised and securedtlytiee plas
Compl. 1 9. During installation, the plastic tie broke and the two raised sections of #néetihut
while Spangenberg had his hand in the joint of the chute between the horizontal and vertical
sections; the vertical section crushed his hand and fingers. Compl. { 10. Spangentred suff

amputation of three fingers of his right hand. Compl. { 15.

Spangenberg sued Defendants McNeilus Truck & Manufacturing, Inc., Oshkosh
Corporation, Oshkosh Specialty Vehicles, Inc., Oshkosh Specialty Vehicles, Lhksbs Inc.,
and Scott Ravert, the manager in charge of shipping at Defendant M¢iNeuemess, in the
Court of Common Pleas of Philadelphia Couh8pangenberg alleged claims of negligence,
strict liability, and breach of warranty against all Defenddrdsed on their manufacturing,

distributing, and shipping the cement chute to R&mcrete

Defendant Scott Ravert is the only defendant who is a citizen of Pennsylvania; the

corporate defendants are all citizens of either Minnesota or Wisco@simpl. 1 2-7

! The parties stipulated tismissDefendants Oshkosh Corporation and Oshkosh Specialty

Vehicles, LLCwithout prejudice. ECF No. 16.

2 The Complaint states that Defendant McNeilus has a principal place of business in
Morgantown, Pennsylvania, Compl. 2, and that Defendant Oshkosh, Inc. has a registesed addre
in Philadelphia, Compl. § 6. However, Betlants claim in their Notice of Removal tN&tNeilus

is incorporated in and has its principal place of business in Minnesota, Notice of R§méya
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Defendants filed a Notice of Removal on November 14, 2018, invokis@turt’'s diversity
jurisdiction under 28 U.S.C. § 1332(&) andcortending that Spangenbesgtlaim against
Ravertis a fraudulent joinder designed only to defeat diversity jurisdiction. Ravert subdgquent
filed a motion to dismiss for failure to state a claim against him. ECF No. 7. Spangdited a
motion to remando state courtarguing that joinder of Ravert was proper and that this Court

lacks diversity jurisdictionECF No. 10.
1. ANALYSIS

Spangenberg moves to remand this case to state court, challenging Defqrataindst
that Ravert was fraudulently joined to defeat diversity. “The doctrine of frantdolader
represents an exception to the requirement that removal be predicated solely upotecomple
diversity.” Inre Briscoe, 448 F.3d 201, 216 (3d Cir. 2006). However, ttenfoval statutes are
to be strictlyconstrued against removal,” so this exception should not be invoked lighty.
217 (quotingBatoff v. Sate FarmIns. Co., 977 F.2d 848, 851-52 (3d Cir. 1992)). Onlytliere
is no reasonable basis in fact or colorable ground supporting the claim agaiostdte |
defendant, or no real intention in good faith to prosecute the action against the défeawlant

plaintiff’s decision to join a non-diverse party be considered frauduitent.

Under this standardjf‘there is even a possibility that &t court would find that the
complaint states a cause of action against any one of the resident defehddat®eral court
must find that joinder was proper and remand the case to state tduFhis “possibility’
inquiry is a more lenient standard than courts apply when a defendant moves to aicasiss

for failing to state a claim-the question for purposes of determining whether adioerse

ECF No. 1, and that Oshkosh, Inc. is not a viable corporate entity, Notice of Removal { 19.
Spangenberdoes not challenge thecorrectiorsin his Motion to Remand.
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defendant was fraudulently joinexinot whether the claims againisat defendant lackerit, but
rather whether those claims &dveholly insubstantial and frivolousfd. (quotingBatoff, 977
F.2d at 852), such that “they should have never been brought at the dat##t,"977 F.2d at
853-54 (quotindNeitzke v. Williams, 490 U.S. 319, 328 (1989)). This standard placdseavy
burden of persuasion” on the removing party to demonstrate fraudulent j&@elBriscoe, 448

F.3d at 217 (quotingatoff, 977 F.2d at 851-52).

Defendants argue that they can carry this heavgldn of showing fraudulent joindand
that this Court can ignore the Pennsylvania citizenship of Ravert and exercrsdydive
jurisdiction over this case. However, if Ravert was not fraudulently joined, ttiegpairre not
diverse and this Court lackalgect mattejurisdiction and must remartte caseo the
Pennsylvaniatate court.

Defendants have natetthe“subjective” component of the fraudulent joinder test
because they have produced no evidence that Spangenberg had “no real intentioffeitthjood
to prosecute the action against them or seek a joint judgBuwmat. v. Shap-on Tools Corp., 913

F.2d 108, 111 (3d Cir. 1990).

Instead, Defendants focus on the “objective” component and argue that Spangenberg’
complaint does not state a colorabl@m against Ravert. They argue thiading a tort claim
against a director or employee of a corporate defendant under Pennsylvamrgiquaes specific
allegationsof misfeasancagainsthe individual defendant, but that Spangenkseogmplaint
contains no allegations of wrongdoing by Ravert and simply “lurhps”together with the other

Defendants. DefsOpp. Remand 4, ECF No. 13. According to Defendants, the Complaint does
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not include specific allegations that describe with any particularity Ravete in committing

the alleged tort$.

Defendantsargumenimixesthe standards for fraudulent joinder and a Rule 12(b)(6)
motion to dismiss for failure to state a claiihe differences that “whereas the focus of a
12(b)(6) motion is on plausibility, the gravamen of fraudulent joinder is possibiligdart v.
Morgan Sanley ABS Capital | Inc., No. CV 16-62, 2016 WL 4076818, at *3 (E.D. Pa. Aug. 1,
2016). Defendants cannot show fraudulent joinder merely by demonstrettrigpangenberg
complant does not state a sufficient claim against Ravert; instead, they must show that it is
legally impossible for Spangenberg to prevail against Ravése Kleiner v. Rite Aid Corp., No.
CV 17-3975, 2017 WL 4765329, at *3 (E.D. Pa. Oct. 20, 2@deHognizing that a counteed
only determine that a claim is legally possible and remanding becauseaddrhot “conclude
that it is legally impossible for Mrs. Kleiner to prove that the products she bfsaghRite Aid

caused her ovarian canter

In DefendantsMotion to Dismiss, they recognize that tort claims against managers

employee®f corporate defendants are in fact legally possibger Pennsylvania law.

3 Ravert has moved to dismiss all claims against him based on the similar argument that
Spangenberg Complaint contains no allegation that he participated in anySeerRavert Mot.
Dismiss ECF No. 7. The Court resolves Spangenisengdtion to remand first because it raises a
jurisdictional issueSee The Knit With v. Aurora Yarns, No. CIV.A. 095981, 2010 WL 844739,

at*6 n.5 (E.D. Pa. Mar. 11, 201@gcognizing that motion to dismiss haalbearing on fraudulent
joinder inquiry, which had to be resolved first as a jurisdictional issue) (queBiMyright and A.

Miller, Federal Practice and Procedure 8§ 1350 n. 39 (380619) (“When a Rule 12(b)(6) motion

is joined with a motion to remarah the ground of fraudulent joinder, the court should consider
the claim of fraudulent joinder first since it is a jurisdictional isg)ie.

4 Defendants opposition to Spangenbesgmotion to remandcontains a telling typo:
“Plaintiff seeks to survivéhis Maotion to Dismiss by referencing allegations in the Complaint
where Mr. Raveit wrongdoing is merely lumped in with that of the corporate defenti®wets!
Opp. Remand 9 (emphasis added).
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Pennsylvania lawecognizes thgparticipation theory” as a basis on which colgderactors can

be liable for their own tortious conduct:

The general, if not universal, rule is that an officer of a corporation who takes part
in the commission of a tort by the corporation is personally liable therefor;diut th
an officer of a corporath who takes no part in the commission of the tort
committed by the corporation is not personally liable to third persons for such a
tort, nor for the acts of other agents, officers or employees of the coopoirat
committing it, unless he specificallyirdcted the particular act to be done or
participated, or cooperated therein.
Wicks v. Milzoco Builders, Inc., 470 A.2d 86, 90 (Pa. 1983jited in Defendantdvotion to
Dismiss 7. Liability under the participation theofyattaches only where the corporate officer is
an actor who participates in the wrongful &ctd. Such liability may be imposédor
‘misfeasancei.e., the improper performance of an act, but no¢re nonfeasance.e., the
omission of an act which a person ought to dogffler v. McShane, 539 A.2d 876, 878Ha.
Super. Ct. 1988) (quotingficks, 470 A.2d at 90)see also Brindley v. Woodland Vill. Rest., Inc.,
652 A.2d 865, 869 (Pa. Super. Ct. 1995) (explaining that misfeasance is “the doing of something
which ought not be done, something which a reasonable man would not do, or doing it in such a
manner as a man of reasonable and ordinary prudence would notvdulé, honfeasance

means‘omitting to do, or not doing, something which ought to be done, which a reasonable and

prudent man would do” (quotingelson v. Duquesne Light Co., 12 A.2d 299, 303Ra.1940))).

Plaintiff s Complaint alleges acts of misfeasance against all Defendants, including
Ravert. Specifically, Defendanttesigred, manufacturedold and suppd the chute ira
defective and unsafe condition without adequate instructions, Compl. 1 13(I)-(0) edtbreid
chute without all elements necessary to ensure its safe use, Compl. 1)1 3¢y)-(sdan

“insufficient plastic tie intended to secure the vertical sectidompl. § 13(s). The Complaint
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alleges that Ravert was the manager in charge of shipping at Mchlelisiness, which links

him to these acts of misfeasance. Compl. 7.

Although Defendants argue that thedlegationsdo not state a sufficient claiof
misfeasance against Raverourts have found that similar allegations against managers of
corporate defendants survive fraudulent joinder argumen@ads v. Cargill Meat Sols. Corp.,
the plaintiff sued a corporate defendant and an individual def¢imdstate courtor negligence
after she fell into a hole on the corporate defendant’s property. NoC3/4838, 2018 WL
521588, at *1 (M.D. Pa. Jan. 23, 2018Bhe defendants removed the action to federal court even
though the individual defendarmtsupervisor at the location whetee plaintiff wasnjured,was
non-diverse and argued that the plaintiff had fraudulently joined him to defeat givetslithe
district court granted the plaint$fmotion to remand, recognizing that Pennsylvania law allows

a claim against the supervisor of accident sited. at *3. The court emphasized that the

5 Defendants claim that allegations tHaimp together” the wrongdoing of corporate and
individual defendants do not establish a colorable tort claim under Pennsydvaenitcipation
theoryand cite three Pennsylvania federal caglesre courts found fraudulent joindelowever,
none of these courtdlecisimsrelied on the fact that@mplaint mde allegations about tortious
conduct by Defendants collectively. Anndt v. Johnson & Johnson, the court found fraudulent
joinderbecause, with respect to ogup of defendantshe complaintlleged nonfeasance
instead of misfeasance abdcausgwith respect to a second group of defenddhés;laims

were either timéarred or clearly meritlesslo. CIV.A. 12-6633, 2014 WL 882777, at *7-10
(E.D. Pa. Mar. 6, 2014). The courtSherfey v. Johnson & Johnson, also found fraudulent
joinder of individual defendants because the complaint alleged nonfeasance instead of
misfeasance. No. CIV.A. 12-4162, 2014 WL 715518, at *11 (E.D. Pa. Jan. 29, [2014).
Tripodesv. NVR, Inc., the court found fraudulent joinder of an individual defendant where the
plaintiffs concededhatthey brought no claim against the defendant, but merely wanted to
preserve gossile future claim.No. CV 18-1131, 2018 WL 6732993, at *2 (W.D. Pa. Nov. 6,
2018),report and recommendation adopted, No. 2:18CV1131, 2019 WL 176173 (W.D. Pa. Jan.
11, 2019).That Spangenbemgakes allegations agairi3efendants collectively does not require
a finding that Ravert has been fraudulent joirge Smoyer v. Care One, LLC, No. 2:16€V-
1696, 2017 WL 575070, at *6 (W.D. Pa. Jan. 23, 2Qfli7ding colorable claim where
complaint stated allegations of misfeasattwgall Defendanty, report and recommendation
adopted, No. 2:16€V-1696, 2017 WL 573573 (W.D. Pa. Feb. 13, 20Rather, the inquiry
hinges on whethieSpangenberg has stated a colorable claim of misfeasance against Ravert.
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relevant issue was legal possibility of the claim, not the mé&fii$is for a state court to assess
the merits of the Complaint and Defendauisfenses theretethis Court cannot say that there is
no possibility that a state court would find that the Complaint states a caus®of a. .”Id. at

*4,

Similarly, in Gaynor v. Marriott Hotel Servs., Inc., the court found no fraudulent joinder
in a case wherthe plaintiff tripped and fell on a sidewalk adjacent to a Marriott hotel and sued
both Marriott and the manager of the specific hotel. The defendants removed and artgihed tha
joinder of the manager, a naliverse defendant, was fraudulent becabsecomplaint did not
allege sufficient personal participation by the manager in the tortioudNact€IV.A. 13-3607,
2013 WL 4079652, at *3—4 (E.D. Pa. Aug. 13, 2013). The district court disagreed and remanded
to state court because, although the comptdid not allege explicitly that the manager
personally participated in the alleged negligefittes Complaints allegationgcarried]with
them reasonable inferences of personal participatidnat *4. Specifically, the complaint
alleged that the magar caused or permitted the defective condition to remain on the sidewalk,
failed to adequately inspect and maintain the premises, and failed to emplogdyasonnel
to remove the defedtd. The Court found that the defendants had not shown thatahmiff’s

claims against the manager wéndolly unsubstantial and frivolousId. at *6.

Similar tothe plaintiffs inWass andGaynor, Spangenberg has allegedaorableclaim
against the manager of an alleged corporate tortfeasor. Spangedmrgkint alleges
examples of misfeasance at McNeikibusinesghat involve the packing and shipping of the
cement chute and thearry the reasonable inference of Raggoersonal participation as
shipping manager. The Court finds that Spangenbetgm against Ravert is not a legal
impossibilityunder Pennsylvania lamndtherefore that he was not fraudulently joined. This
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Court lacks diversity jurisdiction over this casdjether Spangenberg has stated a claim
sufficient to survive a motion to disas, and whether he can ultimately prevail on the merits
against Ravert must be decided by the state cdime. Court grants Spangenberg’s motion to

remand andlenies Raveit pending motion to dismiss as moot.
IV.  CONCLUSION

For the reasons discussed abokie,Eourt concludes that Defendant Scott Ravert was
not fraudulently joined. Accordingly, this Court lacks diversity jurisdiction overchse and

will remand to the state court. A separate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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