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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

CALLUM SAVAKUS-MALONE,

INDIVIDUALLY AND ON BEHALF OF

ALL OTHERS SIMILARLY SITUATED
Plaintiff,

V. , NO. 5:18:v-05063

PIRAMAL ! CRITICAL CARE, INC,
MASIS STAFFING SOLUTIONS, LLC
and DOES 110,

Defendants

OPINION
DefendantMasis’s Motion to DismissAmended Complaint, ECF No. 19 -Granted

Joseph F. Leeson, Jr. July 3, 2019
United States District Judge

INTRODUCTION

Plaintiff Callum Savaku#/laloneinitiated the aboweaptioned action based on
allegations that he was not paid for time sphmtning and doffing protective gear and that he
was forced tdoregounpaid meal breaks during his employment at Defendant Picarntiakl
Care, Inc. ("Piramal”). He asserts that Defendant Masis Staffing Swutib.C (“Masis”) is a
joint-employer with Piramal and equally liable. Masishasfiled aMotion to Dismiss arguing
that it is not a joinemployer under the Fair Lab8tandards Act (“FLSA”) 29 U.S.C. 88204,
seq.and Pennsylvania’s Minimum Wage Act of 1968 (“PMWA”), 43 P.S. § 3334t(8eq.and
that the remainingtate law claims are insufficiently pled. For the reasons set forth kalew,

Motion to Dismiss is granted wibtlit prejudice.

Incorrectly spelled “Primal” on the docket.
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I. BACKGROUND

Savakus-Malone filed this action on his own behalf and on behalf of all others similarly
situated. The Amended Complaint alleges the following facts. Savakus-Malone is an individual
who was employed by Piramal and Masis as an hourly Production Operator frarB048rto
July 2018.SeeAm. Compl. T 26, ECF No. 1@iramal is a Delaware corporation headquartered
in Bethlehem, Pennsylvania and “is a significant producer of inhalation atestirgectable
pain and anesthesia drugs, Intrathecal Baclofen therapy for spacity manggemgtasma
volume expandersld. at § 27. Masis is a Massachusétised limited liability company which
provides labor staffing for its clients, includingdnal.ld. at T 29.

On or around April of 20181asis screened SavakMalone as a potential Piramal
employeeSee idat T 34. Shortly thereafte8avakusvialone was offered, and accepted, the
opportunity to work for Piramal as a Production Operatorraniil’s Bethlehem, Pennsylvania
facility. Id. During the course of Savakialone’s employment at Piramal, he was instructed to
arrive fifteen minutes early, unpaid, to don and doff safety gear necessary tddhmaece of
his job, and to stay an extra fifteen minutes at the end of each shift, unpaid, to remofetyhe sa
gear.See idat 11 3940. Savakudalone was also instructed to forego meal breaks, which he
did, although time allotted for meal breaks was automatically deducted frdraursworked.

Id. at 1 4142. SavakudMalone complained to representatives from Piramal and Masis
regarding incorrect pay, but neither Piramal nor Masis corrected trs.&ir at § 13.

On or around July 20, 2018, Savakvalone arrived at Piramal’s premises avas told

that his “contract had endedd. at § 95. That same dayMasis representative contacted, or

attempted to contact, SavakMslone for the purpose of informing him that he no longer
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worked at PiramalSee idat f 96. Savakus-Malone was not subsequently offered another
employment position by Masikl. at  97.

The Amended Complairssertsix counts: (1) a claim pursuant to 29 U.S.C. § 216(b) of
the FLSA for failure to provide overtime pay2) a claim pursuant to 29 U.S.C. § 215(a)(3) of
the FLSA for retaliatior?,(3) aviolation of Pennsylvania’s Minimum Wage Act of 1968
(“PMWA”), 43 P.S. § 333.10%t seq. (4) aviolation of Pennsylvania’s Wage Payment and
Collection Law (“WPCL”"), 43 Pa. Stat. 8 260¢t,seq. (5) unjust enrichment pursuant to
Pennsylvania common law; and (6) breach of contract pursuant to Pennsylvania common law
SavakusMalone alleges that Piramal and Masis are in violation of the aforementiohgdsta
and tortsas a result of their failerto pay employees at least earedtone-half times their regular
rate of pay for ofthe-clock work performed in excess of forty hours in one work wee&Am.
Compl. § 141.

The Amended Complairitirtheralleges that Piramal and Masis are “joint empleyer
pursuant to the FLSAnd PMWAand therefore each have the duty to ensure that the rights
provided by tese statutes are enforc&ee idat § 79. Savakus-Malone alleges, upon
information and belief, that Masis facilitated his screening and hiring for atdPkramalld. at
82. Savakuddalone alleges thatlasis discussed potential employment at Piramal karith
Masis ran a background check on him, Masis performed employelategd drug screening on

him, and a representative from Masis communicabddrh the hourly wage he would be paid

2 The FLSA provides that individuals will be compensated at no less thaandioge-half
times their hourly rate of pay for any time worked in excess of forty hours iwarhkeweek . See
29 U.S.C. § 207(a)(2)(C).
3 The FLSA makes it a prohibited act to “discharge or in any other manner dirstgm
against any employee because such employee has filed any complaint oethstittaused to
be instituted any proceeding under or related to this Act.” 29 U.S.C. § 215(a)(3).
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for work performed for Piramabee idat 1 8386. Savakus-Malone alleges, upon information
and belief, that Masis was paid a lump sum by Piramal at the titnie biring and continued to
receive money from Pirameglated tchis continued work at Pirama&eeid. at §{ 8788.
SavakusMalone alleges thahtoughouthe course ofiisemployment, Piramal’'s employees
were responsible for supervising him, he clocked in and clocked out at Piranthlshigen
facility, and a record of his working hours were regularly transmitted by Piramal ts \bas
id. at 1 9691, 93. Savakus-Malone alleges, upon information and belief, that Masis was
responsible for issuing, and did issue, paychecks to$ém.id at § 94. Savakustalone alleges,
upon information and belief, that Masis participated in the decision to terminate hilmaand t
Masis has retained records relatetiita. See idat 11 99, 101. Savakidalone further alleges
that his employment at Piramal was terminatediad July 20, 2018, and was communicated to
him by both representatives for Piramal and Madisat § 44.

Masis has filed &otion to Dismissthe Amended Complaint pursuant to Federal Rule of
Civil Procedure Rule 12(b)(6Masis argues that the FLSA aR#WA claims should be
dismissed because it is notj@int-employet of SavakusMalonewith Piramal SeeMot.
Dismiss 1 29, ECF No. 19. Further, Masis states that REMaNnd breach of contractaims
should be dismissdaecause SavakiMalone fails to sufficiently plead the existence of a
contract and that the unjust enrichment claim fails as a matter 4f law.
II'l.  STANDARD OF REVIEW

In rendering a decision on a motion to dismiss, this Court must “accept all factua

allegations as trugand] construgehe complaint in the lighhost favorable to the plaintiff.

4 Jurisdiction is based on fedecplestion; therefore, if the FLSA claim is dismissed, the
Court may decline to exercise supplement jurisdiction of the remaining claims
4
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Phillips v. Cnty. of Alleghenyp15 F.3d 224, 233 (3d Cir. 2008) (quotkigker v. Roche
Holdings Ltd, 292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omit@ady. if
“the ‘[flactual allegations . . . raise a right to relief above the speculatie€’leas the plaintiff
stated a plausible clairtd. at 234 (quotindgell Atl. Corp. v. Twomb|\550 U.S. 540, 555
(2007). “A claim has facial plausibility when the plaintiff pleads factual content that aliiogvs
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009However, “the tenet that a court must accept as true
all of the allegatios contained in a complaint is inapplicable to legal conclusidas.”
(explaining that determiningvhether a complaint states a plausible claim for relief . . . [is] a
contextspecific task that requires the reviewing court to draw on its judig@rience and
common sensg’ The defendant bears the burden of demonstrating that a plaintiff has failed to
state a claim upon which relief can be grant8deHedges v. United State$04 F.3d 744, 750
(3d Cir. 2005) (citingKehr Packages, Inc. v. Fidelcor, 1n€©26 F.2d 1406, 1409 (3d Cir. 1991)).
IV.  ANALYSIS

The first three counts of the Amended Complanetorought pursuant to the FLSA and
PMWA. These statutes regulate conduct between employees and emBegarsse the
definition of “employer” is similarly expansive under both the FLSA and PM\W#e analysis
for whether an individual constitutes an ‘employer’ is the same under the PMWA aghande
FLSA.” Schneider v. IT Factor ProddNo. 13-5970 2013 US Dist. LEXIS 173583, *13 (E.D.
Pa. December 9, 201lasis argues in the Motion to Dismiss that it is not an employer or joint
employer of Savakus-Malone and that these counts must therefore be dismifsiiaer It
argues thatite remaining counts of the Amended Complaint, which are brought pursuant to

Pennsylvania commdaw and statutory layfail to state a claim
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A. Plaintiff has failed to sufficiently plead that Masis is a “joint employef
within the meaning of the FLSAand PMWA.

The Third Circuit Court of Appealsas created a fodactor test for determining whether
a joint employer relationship existe. Re Enterprise Retf-Car Wage & Hour Empl. Practices
Litig., 683 F.3d 462, 469 (3d Cir. 2012These factors are: (1) the alleged employer’s authori
to hire and fire the relevant employee; (2) the alleged employer’s ayttoptomulgate work
rules and assignments and to set the employee’s conditions of employment whidbsncl
compensation, benefits, and work schedules, including the rate and method of payment; (3) the
alleged employer’s involvement in d&y-day employee supervision, including employee
discipline; and (4) the alleged employer’s actual control of employee recoctisas payroll,
insurance, or taxefd. The Enterprisecourt was careful to note that this list is not exhaustive
and cannot be “blindly applied” as the sole consideration necessary to det@intine j
employmentld. Courts may find other facts or allegations which indicate “significant control
and incorporte those facts with the factors of thaterprisetest.See idat 470. Further, “total
control” is not required, a plaintiff must prove only that the defendant had “sgmificontrol

over the plaintiff's employmenSee id at 468.

5 This Court recognizes the Supreme Coubiggdentest.SeeNationwide Mut. Ins. Co. v.
Darden 503 US 318, 323 (1992). barden the Supreme Court set out a list of rextraustive
factors to be used in determining whether an employee/employer relatiersigpin Title VI
cases. However, the Third Circuit holds thatEmeerprisetest, not tie Dardentest, applies to
FLSA actions, like the one here. Additionally, in applyidgrden the Third Circuit has focused
primarily on “which entity paid the employee’s salaries, hired and fireoht and had control
over their daily employment activitieg=aush v. Tuesday Morning08 F.3d 208, 214 (3d Cir.
2015). Because these factors are similar to those set Baterprise and because the respective
analyses require examination of many of the same facts, the Court’s analystalusion will
be the same under either test.
6
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1. The AmendedComplaint does not allege that Masis had significant
control over the decision to hire or fire employees for Piramal.

The firstEnterprisefactor focuses on whether the alleged employer had the authority to
hire and fire the employee. This factor was disatligsécosta wherethe United States
Secretary of Labor moved to make the owner of a Japanese restaurant and treesomner’
jointly liable under a “joint employer” theorfieeAcosta v. Osaka Japan Rest., Iido, 17-
1018 US Dist. LEXIS 115960, at *46 (E.D. Pa. July 12, 2018).Adustacourt found that
merely communicating hiring and firing decisions to employees was insaffio@stablish
significant control over the hiring and firing processes. In determihaigthe son did not have
the requisitecontrol,the court noted that various employees testified that he communicated to
them that they were hired or firdd. at *42. However, the owner testified that he was the sole
individual responsible for hiring staff at the restaurtthtFurther, when asked whether he had
the ability to fire employees, the son testified that he would merely “relapeélssage” from his
father to fire employeegd.

Here, Savakud/alone lists several ways that he believes Masis exerted control over his
ability to behired to work for Piramal. Savakus-Malone alleges that, in or around April 2018, a
Masis representative discussed the potential of employment at Piramal with hisydhas
background check, Masis conducted dsaggeening in connection with employmenPatamal,
and Masis communicated Savakdalone’s hourly compensation to higeeAm. Compl. 1
83-86. However, these actions were taken by Masis prior to Sakédoge’'semployment at
Piramalbeginning on April 23, 201&eeAm. Compl. § 9After Savakus-Malone began
working at Piramal, Masis’s limited control over Savalalone ceased. Savakialone does
not allege any fact that would tend to show that Masis had any control over the abilay to f

him. Instead, Savakus-Malone simply states that, “upon information and belies, Mas
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participated in the decision to terminate plaintiff.” Am. Compl. 1 99. Without fabfaking,

this is simply a recitation of one of the elements ofEhterprisetest and is nothing more than a
legal conclusion, which isisufficient to state a claim. Wh8avakusMalonedoes allege is, like

the owner’s son ilcosta Masis “contacted or attempted to contact Plaintiff . . . for the purpose
of informing Plaintiff that Plaintiff no longer worked at Piramal . . . .” Am. Corfj 6.

However, as ilAcosta merely communicating to an employee that he had been terminated does
not show control over the termination. Therefore, this factor does not supparttafmployet
relationship.

2. SavakusMalone fail s to allege Masis had authority to promulgate
work rules or to set work conditions for employees at Piramal.

ThesecondEnterprisefactor focuses on the alleged employer’s authority over work rules
and conditions. Applying this factor, tidéird CircuitCourt of Appeals has been willing to deny
a motion to dismiss where the moving party had conducteehtipdoyeés training.See
Thompson v. Real Estate Mortg. Netwaf48 F.3d 142, 149 (3d Cir. 2014). Thompsonthe
employeebrought suit under the FLSAIf overtime violations against the company that initially
hired her, Security Atlantic Mortgage Company (“Security Atlantiafigd the company to which
she was transferred, Real Estate Mortgage Network (“REMBé®.id at 145. In vacating the
district cout’s dismissal of the claimshecircuit courtnoted that the fact REMN had allegedly
conductedhe employes training after she was hired by Security Atlafiti¢ before she was
transferred to REMNhdicated “that REMN had at least some authority torprigate work
rules and assignments even before REMN formally hined [ 1d. At 149 (internal quotations
omitted).

Sufficient control over the employees’ work conditions has also been Youer@ one

company provided rules and regulations calculatiegetnployees’ paySee DiFlavis v. Choice
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Hotels Int’l, Inc, No. 18-3914 2019 US Dist. LEXIS 58924, at *14 (E.D. Pa. April 5, 2019). In
DiFlavis, the plaintiff, a housekeeper at a Clarion Hotel, brought suit for overtime violations
against that hotel asell as Choice Hotels International, Inc., a corporation which owns multiple
hotel brands, including roughly three hund@drion Hotels in thirtynine statesSee id at *2.
The paintiff asserted that Choice Hotels was her joint employer in large paatige Choice
Hotels had significant control in establishing and implementing rules andtiegsleegarding
the compensation, hours of work, overtime, scheduling, and timekeeping of Clarion employee
See idat *4. In denying Choice Hotel's motion to dismiss, the court found that Choice Hotels’
requirement that its hotels follow the Rules and Regulations, regarding whicle Ctoials
performed visits to assure and evaluaimpliance therewithwas sufficient to establish that
Choice Hotels had significant authority to promulgate work conditi®es.id at *14.

Here, Savakudalone fails to allege facts that would tend to show that Masis had the
authority to promulgate work conditions. Savalialone allegesnly that “[u]pon information
and belief,"Masis played a role in determining the compensation, benefits, and work hours for
the joint employeesSee Am. Compl. 1 82Because SavaktMalone’s allegations do not have
factual backing, they are not entitled to the presumption of truth. Alste tie Amended
Complaint alleges that Masis communicated Sav&kal®ne’s pay rate to him, it does not
allege that Masis had the authority to set the rate of$@gAm. Compl.  86. Moreover,
Savakus-Malone alleges, upon information and belief, that it was Piramal who eahtinel|
terms ofhis employment, including scheduling, supervision, oversight, directives, wrasati
and/or expectation§eeAm. Compl. § 89. Unlike the authority that Choice Hotelintained
overClarion employees iDiFlavis, the Amended Complaint does not allege that Piramal

possessed the same authority. Ratherallegations appear to show that Piramal, not Masis,
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had the significant control over work conditions required to be an “employer” under tihe FLS
Thus, Savakusdalone has failed to satisfy the second element oEttierprisetestto show a
“joint employer” relationship.

3. Savakus-Malone essentially concedes that Piramal, not Masis, had
sole involvement inhis day-to-day supervision.

The thirdEnterprisefactorfocuses on the amount of control the alleged employer had
over the employee’s dag-day activities. The Third Circuit Court of Appeals has found that
where one company cedes supervision of an employee to another company, thdafexsdis
finding thatthe first company was an employ8ee Yue Yu v. McGratho7 Fed. App’x 62, 68
(3d Cir. 2014). InYue YuBristol-Meyers Squibb (“BMS”) contracted with GfK Healthcare
(“GfK™) for help in locating a marketing research consultéhtat 64. Yu nterviewedwith
representatives of GfK and BMS and the two companies subsequently entered intac fant
Yu'’s consulting servicedd. When BMS challenged their status as Yu's employer, the Third
Circuit Court of Appeals determingdat BMSwas involved in Yu's daye-day supervision a
oversaw her projecandreceived timesheets for approval, and because Yu attended BMS
marketing team meetings for her projettis.at 66. However, theircuit court found that the
factor did not weigh totally in Yu's favor because BMS had, to some extent, ceded its
supervision of Yu to GfKSee id Whenever BMS had issues with Yu’'s performance, they
discussed them with GfK, who in turn worked with Yu to improve her perform&hd@ecause
the other factors weighed favor of BMS, the Third Circuit Court of Appeals concluded that the
district court properly found no employment relationship.

Here, Savakud/laloneessentialliconcedes that Piramal was in control of his ttaglay
supervisionSeeAm. Compl. T 89. Unlike the companyhtcGrath, Piramalwasresponsible for

supervisingSavakusMalone while he worked at Piram&eeAm. Compl. § 90. Further,
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SavakusMalone clocked in and clocked out at Piramal’s facil@geAm. Compl. 1 91The
Amended Complaintlso shows that Savakudalone used Piramal’s facilities and equipment in
performance of his job as a Production Opera®eeAm. Compl. 11 36, 39-4@lleging that
SavakusMalone mixed Piramal’s chemicals, refilled raw material storage tanks, mewesfietr
tanks with industrial equipment, and donned and doffed safety gear at Piramhtig) faci
Accordingly, the thircEnterprisefactor weighsagainst a finding thdflasiswas a “joint
employer.”

4, Savakus-Malone has alleged that Masis had actual control@vhis
employee records.

The fourthEnterprisefactor focuses on “the alleged employer’s actual control over
employee records, such as payroll, insurance, and td&et®iprise 683 F.3d at 469. In
Enterprise Enterprise Holdings, the sole shareholdghoty-eight domestic subsidiaries,
claimed that it was not an employer of an employee who worked for one of the exfiticerad
subsidiariesSee id at 464. In affirming theistrict court’s decision to grarsummary judgment,
the Third Circuit Court of Appeals found no evidence to indicate that Enterprise Holdings
exercised any control over the records of subsidiary emplogeesdat 471.

Here, Savakud/alone states that “’[ydon information and belieMasis was responsible
for issuing, and did issue, Plaintiff’'s paychecks . .SeeAm. Compl. 1 94. Savakudalone
also alleges that a record of his working hours was regularly transmytteiddmal to Masisld.
at 193. Read in the light most favoralib Savakudlalone, these allegations indicate that Masis

did in fact exert control over Savakus-Malone’s records. Savakus-Malone afgs @Hat, upon

6 See Novielli v. Trec GroypNo. 16-1247, 2017 US Dist. LEXIS 339@.D. Pa. March
9, 2017) (finding evidence that the defendant employed the plaintiff where the plaorkid
at the defendant’s facility, used tlefendant’'s computer and printer, and was interviewed,
supervised, and disciplined by the defendant).
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information and belief, “Masis retained records related to plain8&&Am. Compl. T 101.
Masis’sretention of records related to Savakus-Malone, if supported by facts, would not
necessarily weigh in his favor because this appears to be a common action amiogg staff
agencies and, absent some other evidence, does not necessarily weigh in fasiogahiat
Masis is Savakublalone’s employer. However, the fact that Piramal transmitted records of
Savakus-Malone’s working hours to Masis, and then Masis was responsible for isstakgss
Malone’s paychecks indicates that Masis exerted control ovek&Mmlone’s employee
records and supports a joint employer relationghip.

5. The Amended Complaint does not provide any other relevant facts
which would influence the determination of Masis’s status.

Weighing the fouEnterprisefactors, SavakuMalone has failed to allegrifficient
factual allegationso show that Masis is a joint employer wRiramal. However, thEnterprise
court was careful to caution against blind application oEhierprisefactors.See Enterprise
683 F.3d at 469. Courts in the Third Circuit have found a variety of other circumstances which
aided in the determination of employment statuSes. Safarian v. Am. DG Energy, Iit29
Fed. App’x 168, 174 (3d Cir. 2018) (finding that the fact that plaintiff was required to attend
business meetings, was given business cards and a company email address, dldeneede
business’s permission to take vacation could weigh in favor of finding that the busisesms wa
employer);Thompson748 F.3d at 149 (suggesting that an employee referring to another
business as the business’s “sister company” could indicate a joint em@layemiship);

Bedolla v. BrandoliniNo. 18-146, 2018 US Dist. LEXIS 83815, *3 (E.D. Pa. May 18, 2018)

(holding that defendant’s requirement that phaantiff wear shirts and jackets which bore the

7 The Amended Complaint does not reference anything relating to Saviatose’s taxes
or insurance.
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company logo might indicate significant contr@dgosta 2018 US Dist. LEXIS 115960, at *45
(noting the fact that the owner’s son was involved in implementation of the restatipant
system may indicate control).

Neverthelessthe only relevant allegations brought by Savakus-Malone which do not fall
within one of theEnterprisefactors which might indicate a joint employer relationship are that
Masis was paid a lump sum when Piramal hired Savakus-Malone, and that Masis ddotinue
receive payments from Piramal related to Savdkakne’s employmentSeeAm. Compl. 11
87, 88. However, these allegations are problematic for Savakus-Malone for two reasgns. F
these allegations are brought “upon information and belief” with no furtherratjga. Second,
Savakus-Malone fails to explain how these interactions are differentibamtéractions
between any staffing agency and the companies that it finds employe&sciandingly, these
allegations are insufficient to show a joint-employer relationship.

Counts I, II, and 1ll, alleging violations of the FLSA and/or PMWA are disetdsagainst
Defendant Masis.The dismissal is without prejudice, however, because SaW#iggie may
be able to assert additional factual allegations, as opposed to conclusorgstsamd “upon
information and belief” allegations, to support a findihgt Masis was pint-employer.

B. Savakus-Malone’s state law claims against Masis are also dismissed.

Because the federal question claim has been dismissed as to Masis, the €aledima
to exercise supplemental jurisdiction over the remaining state law claims agasist M

However, because the FLSA claim remains in the above-captioned actioRiksria) the
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Court is inclined to exercise supplemental jurisdiction over all state claims and therefore
addresses the Motion to Dismiss these claganst Masis.

In Count IV,SavakugVialone alleges a violation of the WPCL Defendants’ failure¢o
compensate him for unpaid time spent donning and dgffiotgctive geaandfor being forced
to forego meal breaksBut, the WFCL creates a statutorgmedy for breach of @ontractual
obligationto pay wagesSee Kafando v. Erie Ceramic Arts Co64 A.2d 59, 61 (Pa. Super.
2000) (“The WPCL does not create an employee’s substantive right to compensétien;itr
only establishes an employee’s right to enforce payment of wages andhsatiqueto which an
employee is otherwise entitled by the terms of an agreemeAttfjough an implied contract
may besufficientto support a claim under the WPCL, the allegations of the Amended Complaint
are not sufcient to state thafavakus-Malonand Masis entered inBuch a contract. Savakus-
Malone points to the allegations in paragraph 170, but the allegations in this paragraph are
conclusory and not entitled to the presumption of truth. Further, for the reasons discusised her
as to why Masis is not a joint employer, the conclusory allegations in painajra are not
supported by specific factual allegations. At most, the Amended Complaintsaiteqeavakus-
Malone and Piramal entered into an impleeshtract. But see De Asencio v. Tyson Foods,,Inc.
342 F.3d 301, 305 (3d Cir. 2003) (commenting that although the plaintiffs argued that the WPCL
action was grounded in an implied contraetweerthem andl'yson Tyson averred that it made
no promise to pay its employees for donning and doffing tiriag WPCL claim is therefore

dismissed.

8 Because the FLSA claimgainst Masis is dismiss&dthout prejudice, the Court reserves
its decision over supplemental jurisdiction pending the filing of a Second Amended Complaint
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For the same reasons, the breach of contract claim in Count VI is also disndssed.
McShea v. City of Philadelphi&06 Pa. 88 (2010) (“The necessary materiakfewit must be
alleged for such an action are simple: there was a contract, the defendant breaaoked it,
plaintiffs suffered damages from the breackciling Hart v. Arnold 884 A.2d 316, 322 (Pa.
Super. 2005)).

Finally, Savakus-Malone’s unjust enrioknt claim isdismissed because he has failed to
sufficiently allege how his unpaid hours conveyed a benefit to M&sis.Mitchell v. Moorer29
A.2d 1200, 1203 (Pa. Super. 1999he elements necessary to prove unjust enrichment are: (1)
benefits confeed on defendant by plaintiff; (2) appreciation of such benefits by defendant; and
(3) acceptance and retention of such benefits under such circumstances that evoul
inequitable for defendant to retain the benefit without payment of valuks’prevously
discussed, the Amended Complaint fails to show that Masis is a joint employenrdiAgty,
there are insufficient allegations that Masis received any benefit from &aMakone for
working forPiramal

Although the Court seriously doubts that Savaklaene will be able to allege
additional factual allegations to support any of these-&atelaims against Masis, because the
FLSA claim is being dismissed without prejudice, these claims too will be dismissedtwithou
prejudice.

V. CONCLUSION

The Amended Complaint, which relies heavily on “upon information and belief”
statements and legal conclusiofasls to sufficienly allege that Masis exercised “significant”
control over Savakubtalone to constitute a joint employender the FLSA or PMWA and these

claims are dismissed. For this reason and because there are insufficienoaieganmplied
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contract betweeMasisand Savakus-Malori® compensate hifor time spent donning and
doffing protective geaat Piramals facility, the remaining statlaw claims against Masis are
also dismissed. This Court questions whether Savakus-Maibre able to cure the
deficiencies identified herein, but will give him one final opportunity to amend haslipigs.
SavakusMalone is advised, however, not to reassert any claim unless he has suHictiealt f
allegations in support.

A separate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH FLEESON, JR.
United States District Judge
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