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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ARTESANIAS HACIENDA REAL S.A.
de C.V,,

Appellant, ) CIVIL ACTION NO. 18-5553
V.

NORTH MILL CAPITAL LLC and
LEISAWITZ HELLER,

Appellees.

MEMORANDUM OPINION

Smith, J. August 8, 2019

This case arises from tla@pelleesalleged participation in a scheme to loot the assets of
anindebted company, to which oa@pelleeprovided financing and the other legal servisss,
that the company wasnable to satisfy its debts to tregpellant The litigation around this
purported scheme has a nearly fgaar history, including proceedindgefore this court, the
bankruptcy court, and the court of appeals.

At issue here is thappellants appeal of the bankruptcy court’s decisismissingits
claims for lack of standingl'he appellanargues first that the bankruptcy court erred in holding
that core jurisdiction existed over the case, and second that the bankruptcy court iguo@mcktevi
showing it has standing to assert the claims at isSpecifically, theappellantpoints to its
agreement with the bankruptcy trusteencompassed in an order a different bankruptcy court
judge entered-which it claims establishes that the trustee relinquished standing over the claims.
Alternatively, theappellantargues that its claims are particularized to it, and thus are not claims
the trustee ever hadastding to bringa positionthe trustee also adopted in an affidaVihe

appelleesespond that the bankruptcy court’s decision was proper in all respects, bdgasse (
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this court previously held in referring the case to the bankruptcy court, bankjupsciction
exists over the claims, an@)(the appellantalleges a generalized harm that, even if true, all
creditors would have suffered.

After a thorough review of the pleadings, the bankruptcy court’s opinion dismissing the
action, the parties’ briefg, and the relevant jurisprudence, the court concludes that “related to,”
but not core, bankruptcy jurisdiction exists over #ppellants claims, becauselthough the
claims do not arise under the bankruptcy code or exist only in the bankruptcy cdreext, t
outcome could nevertheless have a conceivable effect on the Estateurt has therefore treated
the bankruptcy court’s decision asrecommendatiorand conducted a plenary review of the
appellans standing to assert the clainhe court holdghat the bankruptcy court’s standing
decision was correct, because the asserted causes of actions belonged to thedetatefore
accrued to the trustee when the debtor filed for bankruptuy.is true as a matter of law, and the
trustee’sconclusion to the contrary therefore does not mandate a different fdsuéover,
although a trustee may relinquish certain claims to a creditor under limited cirnoesstthose
circumstances are not present here and would only allow a creditor tdsseages on behalf of
the estatén any eventAccordingly, the court will affirm the decision of the bankruptcy court.

l. PROCEDURAL HISTORY AND FACTUAL ALLEGATIONS

The appellantArtesaniadHacienda Real S.A. de C.V. (“AHRjiled a complaint against
Wilton Armetale, Inc. (“Wilton” or the “Debtor”) and its sole shareholderedor, and officer,
lvan Jeffery (“Jeffery” or the “Fiduciary”), on November 27, 2015, seeking a modgynent for
waresit sold to Wilton for which it had not been pafttesanias Hacienda Real S.A. DE C.V. v.
Wilton Armetale, Inc., et galCiv. A. No. 156350, Doc. No. 10n April 6, 2016, the court entered

summary judgment in favor of AHR and against Wilton in #meount of $900,658.17, plus



prejudgment interestArtesanias Hacienda Real S.A. DE C.V. v. Wilton Armetale, Inc., &iwal.

A. No. 156350, Doc. No. 20. On April 29, 2016, this court entes@shmaryjudgment in favor

of AHR and against Jeffery in the amount of $900,658.17, plus interest, and ordered deffery t
deliver to AHR’s counsel all shares of stock in WilfoArtesanias Hacienda Real S.A. DE C.V.

v. Wilton Armetale, Inc., et alCiv. A. No. 156350, Doc. No25.AHR recorded thépril 6, 2016

order with the Lancaster County Prothonotary as a judgment lien against WNtanley real
estate Amended Opening Appellate Brief of Plaintiff/Appellant Artesanias HalsieReal S.A.

de C.V.("*Am. AHR Br.”) at 8, Doc. No. 14.

Per the court'g\pril 29, 20160rder, Jeffery delivered his Wilton shares to AHR’s affiliate,
following which the affiliate terminated Jeffery’s positions with the compamstalled new
management, and contactaue ofthe appelleem this action, Leisawitz Hellercounsel to bdt
Wilton and Jeffery-to waive attorney client privilege and demand the documents which AHR
believed were necessary to enforce its lidnat 8-9. AHR alleges that during the discovery that
followed, it uncovered evidence that Jeffery, in his capacity as Wilton’siseldor,

signed [an] agreement to sell all Wilton’s A@al estate assets for only $725,000

to North Mill [Capital LLC’s] handpicked liquidator Gordon Brothers, and for

payment of all that $725,000 directly to North Mill, thereby leavingoiY without

funds or resources to protect its Mt. Joy real estate (which had been appraised as
having an ‘as is’ fair market value of $895,000)].]

Id. at 3-10 (internal citations omittedpAHR further alleges that Leisawitz Heller, as Wilton and
Jeffery’s counsel, arranged for the othppelledan this action, North Mill Capital, LLC (“North

Mill”), to sign a separate agreement providing that Jeffery would receivbey bgual to 20% of

L Wwilton did not oppose the entry of this ord8eeOrder at 12, Artesanias Hacienda Real S.A. DE C.V. v. Wilton
Armetale, Inc., et alCiv. A. No.15-6350, Doc. No. 20.

2 Jeffery did not oppose the entry of this ordeeeOrder at 1 Artesanias Hacienda Real S.A. DE C.V. v. Wilton
Armetale, Inc., et alCiv. A. No. 156350, Doc. No. 25.

3 Unless otherwise specified, document numbers refer to itiibn Number 186553.
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the net proceeds tifie real estate transactjan exchange for approving the sdtk.at 10.North

Mill, again with Leisawitz Heller's assistance, then allegedly filed inflatedfessions of
judgment against and sought to foreclose on Wilton's reaieetdaat 16-11. AHR asserts that

but for the purported scheme, AHR could “have enforced its recorded judgment lien and so
recovered the judgment owed [AHR] frdthe] sale of Wilton’s real estateld. at 12.

AHR filed a complaint regarding the aboveegthtions against North Mill and Leisawitz
Heller in a separate acti@m August 2, 2016Artesanias Hacienda Real S.A. de CV v. North Mill
Capital, LLC, et al.Civ. A. No. 164197, Doc. No. 1The next month, Wilton filed for bankruptcy.
Am. AHR Br. at 13 AHR filed an amended complaint on January 3, 2017, asserting causes of
action for aiding and abetting breach of fiduciary duties, conspiracy tohbfemiciary duties,
conspiracy for fraudulent transfer, and conspiracy to engage in the comiyencraasonable
disposition of assets$:irst Am. Compl. at {1 6647, Artesanias Hacienda Real S.A. de CV v.
North Mill Capital, LLC, et al.Civ. A. No. 16-4197, Doc. No. 38.

After receiving supplemental briefing from the parties on whether ttienashould be
resolved independently of Wilton’s bankruptggoceedingsthis court referred the case to the
United States Bankruptcy Court for the Eastern District of Pennsylvamigaiimg that “it
appear[ed] that this matter would constitute a ‘core proceedingor ajt a minimum, [that] this
matter [wa]s related to the bankruptcy proceeding [then] pending in the Bank@aqidy’ July
12, 2017 Order at 1, n.Artesanias Hacienda Real S.A. de CV v. North Mill Capital, LLC, et al.
Civ. A. No. 164197,Doc. No. 79 {nternalcitations omitted)Leisawitz Hellethensought a writ
of mandamus from the Third Circuit, arguing that the case was properly betocetini because

bankruptcy court jurisdiction did not exigtetition for Writ of Mandamus, Doc. No-3%. North

4The first amended complaint is also located in this action at Doc.-Blo. 6
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Mill filed an answer to the petition, arguing in support of the writ's issuakcgwer to Pet. for
Writ of Mandamus, Doc. No.-87.AHR filed an opposition, arguing that Leisawitz Heller did not
meet the standard for a writ of mandanans should be estopped from arguing that bankruptcy
jurisdiction did not exist because it had previously taken the opposite position befareuttiis
Opp. of Resp’t Artesanias Hacienda Real S.A. de C.V. to the Pet. of Leisawiz fideNVrit of
Mandanus, In re: LeisawitzHeller, No. 172710(3d Cir.).° The Third Circuit seemingly agreed,
entering an ordeon August 7, 2017, stating only that “[t]he foregoing petition [wa]s denied.”
Special App. at ECF p. 53, Doc. No. 6-1.

The matter then moved forwamd the United StateBankruptcy Court for the Eastern
District of Pennsylvaniarhe Honorable Jean K. FitzSimon dismissed the amended complaint on
December 6, 2018ankr. Ct. Op.at 1, Doc. No. %1.” First, Judge FitzSimon held that the
bankruptcy court had core jurisdiction “[b]ecause this matter involves a matteeraing the
administration of the estate, or a proceeding affecting the liquidation ofdéis a$ the estate . . .

" 1d. at 1 n.X(citing 28 U.S.C. 8§ 157(b)(2)(A), (O)pecond, she helthat AHR lacked standing
to assert the claims, because “[a]ll of the Debtor’s creditors were affectiee &§eged collusion,”
and therefore it was for the trustee to bring any applicable causes of kttatrb, 7.

AHR appealed the decision on December 21, 2018, challenging the bankruptcy court’
holdings that bankruptcy court jurisdiction existed over the matter and that AHRI Isteleling
to bring the claims, as well as the resulting dismissal of the amended conhbbdiice. of Appeal

at 1, DocNo. 1-1.2 AHR filed abrief on February 17, 201Boc. No. 6.0n March 1, 2019, North

5 The parties agreed during oral argument that the appellate record wouldpbensented to include this document
but did not then submit it to the court.

6 Along with its brief, AHR submitted a “Special Appendix” containing various documesdsDoc. No. 61. The
Third Circuit’s order is randomly included in these documents.

7 AHR attached a copy of the opinion to its notice of appés. opinion starts at ECF p. 8.

8 The notice of appeal starts at ECF p. 20.



Mill filed an emergency motion faan expedited briefing and hearing schedule and a motion to
amend the record, seeking to exclude certain materials that AHRekaghated in the appellate
record—namely, an affidavit from AHR’s counsel attaching several exhibits that hiddzadith
the bankruptcy court without leave ten days before oral argurardlternatively, to supplement
the record with additional matelsa—nhamely, AHR’s opposition to Leisawitz Heller’s petition for
a writ of mandamus before the Third Circidioc. No. 7.AHR filed a response in oppositida
this motionon March 4, 2019oc. No. 9.The court held oral argument on the emergency motion
on March 20, 2019, during which the parties agreed to the entry of an order in Whiad ¢@urt
would strike AHR’s counsel’s affidavit from the appellate record, but the court wouldriket s
the attached exhibits to the extent they were elsewhere inettoed; and (b) the court would
supplement the appellate record with AHR'’s opposition brief filed in the mandatrars @cder
at -2, Doc. No. 12.The court also set deadlines for AHR to filleamended brief, substituting
citations to the affidavit exhits with citations to those documents elsewhere in the recowekla
asfor North Mill and Leisawitz Heller to fileeply briefs.ld. at 2.

AHR filed its amended brief on March 25, 2019. Doc. No.Lbdsawitz Heller and North
Mill filed separate brief$n response on April 26, 201Doc. Nos. 16, 18AHR filed replies in
further support of its appeal on May 10, 2019, arguing as to North Mill that its brief should be
stricken for failure to comply with the formatting requirements of Rule 8015 d¢f@teal Rules
of Bankruptcy Procedure. Doc. Nos. 19, Rorth Mill filed a motion for leave to file a corrected
appellee’s brief to fix the formatting issues, which the court granted as ueopmposdune 5, 2019.
Doc. Nas. 22, 24North Mill filed a correctedrief on June 5, 2019. Doc. No. Z84R also filed

a “request to take judicial notice of proceedings in the bankruptcy court,hgetatthe transcript



of a May 7, 2019 hearing befodedge FitzSimonDoc. No. 21to which Leisawitz Heller filed
an oppaition. Doc. No. 23. This matter is now ripe for resolution.
Il. DISCUSSION

A. Standard of Review

Generally, on appeal from a final order entered by a bankruptcy court, thet distnit
reviews the order using the traditional standards of re\R&gading the bankruptcy court’s legal
conclusions, the district court reviews those conclusiensovoln re Trans World Airlines, In¢.

145 F.3d 124, 131 (3d Cir. 1998) (citation omittethe court reviews the bankruptcy court’s
findings of fact to eamine whether they are “clearly erroneousii. Flint Glass Workers Union

v. Anchor Resolution Corpl97 F.3d 76, 80 (3d Cir. 1999)uoing In re Krystal Cadillac
Oldsmobile GMC Truck, Inc.142 F.3d 631, 635 (3d Cir. 1998hlowever, although the
bankryptcy decision here was framed as a final order, as discussed below, this cdudesotiat

the bankruptcy court only had “related to” jurisdictidmerefore, the court conducts a plenary
review of all findings in light of AHR’s objections and treatshalldings as recommendations,
rather than conclusion§ee28 U.S.C. § 157(c)(1) (stating that under “related to” jurisdiction,
bankruptcy court “submit[s] proposed findings of fact and conclusions of law to thetdistrt,

and any final order or juggent shall be entered by the district judge after considering the
bankruptcy judge’s proposed findings and conclusions and reviewing de novo those matters to
which any party has timely and specifically objecteds®e alsdn re Montgomery Ward & Co.,

Inc., 428 F.3d 154, 160 n.12 (3d Cir. 2005) (“The bankruptcy court makes final decisions in core
matters which can be appealed to the district cBuittin norrcore cases the bankruptcy court can

make only recommendations to the district court.”).



B. Bankruptcy Court Jurisdiction ®

AHR first argues that the bankruptcy court lacked jurisdiction over the claissia Am.
AHR Br. at 35-40.Bankruptcy courts have jurisdiction over “core” proceedings or matteed€cel
to” a bankruptcyproceedingln re Resorts Irik, Inc., 372 F.3d 154, 162 (3d Cir. 2004). the
Third Circuit, courts follow a twsstep test to determine whether a claim isoee proceeding.
First, the court considers whether the claim falls under the “illustrigitven 28 U.S.C. § 157(b).
Halper v. Halper, 164 F.3d830, 836(3d Cir. 1999) If so, the court then applies the core
proceeding test: “[A] proceeding is core [fLit invokes a substdive right provided by title 11 or
[2] if it is a proceeding, that by its nature, could arise only in the context of a banykcapte"ld.
(alterations in originaljquotation marks and citationsnitted)

Even if a matter does haoneet the requirements for core jurisdiction, it is nonetheless
“related to”the bankruptcy proceedingsthe “proceeding could conceivably have any effect on
the estate being administered in bankruptty.’at 837 (quotindPacor, Inc. v. Higgins743 F.2d
984, 994 (3d Cir. 1984yverruled on other grounds by Things Remembered, Inc. v. PetEdriéa
U.S. 124 (1995))A plaintiff's claims “need not necessarily be against the debtogainst the
debtor’s property” to be “related to” the bankruptcy, so long as they “could alter the' slagtus,

liabilities, options, or freedom of action (either positively or negatively) ald} in any way

9 Both AHR and North Mill argue that opposing counsel should be estoppedniekimg certain jurisdictional
arguments because of statements they previously made before thencblbefore the Third Circuit in the mandamus
proceedingsReply Br. of PlL/Appellant Artesanias Hacienda Real S.A. de C.V. to themOBp of Def/Appellee
Leisawitz Heller at 26823, Doc. No. 19Reply Br. of Pl/Appellant Artesanias Hacienda Real S.A. de C.V. to the
Oppn Br. of Def/Appellee North Mill Capital LLC at 1619, Doc. No. 20Corrected Brof Appellee North Mill
Capital LLC at 2325, Doc. No. 25Whether or not bankruptcy jurisdicti@xists over these claims is a question of
law that the court decides on the basis of the relevant jurisprudencethathany of the representations or positions
of the partiesSee In re Marcus Hook DeRark, Inc, 943 F.2d 261, 263 n.2 (“Whethermot jurisdiction exists is a
question of law subject to plenary review . . . .” (citation omittdglyen if the parties were theoretically estopped
from making certain legal arguments, the court would not, of cobesestopped from reaching the cormesult on
the basis that the party supporting that position previadbptedan inconsistenposition
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impact[] upon the handling and administration of the bankrupt estedr, Inc., 743 F.2d at
994; cf. Saul, Ewing, Remick & Saul v. Provident Savings Ba8@ B.R. 771, 775 (D. Del. 1996)
(“Saul) (“Therefore, disputes between parties other than the debtor generally shvaict the
court’'s ‘related to’ jurisdiction of 8§ 1334dinlessthe action would have some effect on the
bankruptcy estaté(emphasis added)).

The fact that a plaintiff commenced the action before the debtor filed for bankdqes
not foreclose the existence of bankruptcy jurisdicti®ee Pacor, In¢.743 F.2d at 986 (plaintiffs’
suit preceded chapter 11 petitiolm ye United Stairs Corpl176 B.R. 359, 36354 Bankr. D.N.J.
1995) (plaintiffs’ suit preceded chapter 7 petitidnjleed, Federal Rule of Bankruptcy Procedure
9027 explicitly provides for removal to the Bankruptcy Courteiil' action[s] initiated before
commencement of the case under the [Bankruptcy] Cé@el.”R. Bankr. P. 9023)(2) (emphasis
omitted) The court considers all claims separately to determine whether bankrupschyciion
exists wer each claimSee Halper 164 F.3dat 839 (adopting “clainrby-claim approach” to
assessing bankruptcy jurisdiction).

AHR brought six claims against North Mill and Leisawitz Heller: (1) aiding armdiialy
breach of fiduciary duties owed AHR asreditorof insolvent corporation Wilton against North
Mill; (2) the same claim against Leisawitz Heller; (3) conspiracy to breachdiyututies owed
insolvent corporation Wilton and its creditor AHR against both defendants; (4) fratttalesfer
against bothdefendants; (5) conspiracy for fraudulent transfer against both defendants; (6)
conspiracy to engage thecommercially unreasonable dispositiontioé Debtor’'s assets against
both defendantdzirst Am. Compl. at {{ 66-147.The court assesses each cla@parately for

jurisdictional purposegiarper, 164 F.3d at 839.



1. Breach of Fiduciary Duty and Conspiracy to Breach Fiduciary Duty Claims

Courts disagree about whether breach of fiduciary duty claims fall under a bankruptcy
court’s core jurisdiction mare more appropriately treated as “related” claimsn re South
Canaan Celllar InvestmentsLLC, the court held that core jurisdiction existed over the debtor’s
claims that a creditor aided and abetted its shareholder’s breach of fiduciagsthdyt of the
claims allowance process that could only occur in this bankruptcy e&s€B.R. 85, 9 (Bankr.
E.D. Pa. 2010) (citations omitted)he court then found it had “related to” jurisdiction over the
debtor’s breach of fiduciary claims against its shareholder, becauseli#fieeguested include[d]

a demand for damages and for equitable relief that, if successful, wouldset¢he assets of the
bankruptcy estate available for distributiofd’ at 92 (citingMatter of Delaware & Hudson Ry.

Co, 122 B.R. 887, 89485 (D. Del. 1991)in re Jamuna Real Estate, LL.357 B.R. 324, 336

(Bankr. E.D. Pa. 2006)).

In contrast, th&ankruptcy Courfor the District of Delaware held im re Allied Syseems
Holdings, Inc, “[iindeed, the overwhelming majority of courts in this district and othericlistr
conclude that breach of fiduciary claims do not invdlve application of bankruptcy law, are
ordinary state law causes of action, and could proceed outside the bankruptcy5@suB.R.
598, 606 (2015)footnote omitted) However, the court went on to find that although core
jurisdiction did not exist, “rated to” jurisdiction allowed the court to hear the claims because “if
the [Unsecured Creditors’] Committee is successful on its claims, it coulckivably increase
the size of the estatdd. at 607(footnote omitted)see also In re Zhejiang TopoiRhotovoltaic
Co., Ltd, Case No. 14-24549 (JNP), 2017 WL 6539481, at *3 (Bankr. D.N.J. 2017) (holding that

core jurisdiction did not apply to breach of fiduciary duty claims because action diiseatrader
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Chapter 11, but “related to” jurisdiction ex@dtbecause success on clafmsuld result in a larger
distribution to creditors”)jn re Domiang 422 B.R. 497, 500 (Bankr. M.D. Pa. 2009) (holding,
without explanation, that “related to” jurisdiction existed over debtor’'s breactumlidry duties
claims against creditor)n re Jamuna Real Estate, L1.857 B.Rat336 (“While the Third Circuit
has not had occasion to decide whether such claims are core or not, the majoritysoicmir
addressed the question have held that a cause of action for breach of fiduciasyadubygore,
related proceeding.” (collecting cases)).

This court likewise follows that approach and deems the breach of fidwhigyyand
related aiding and abetting claims to be related;awa claimsAlthough the claims are nbsted
under § 157(b), do not invoke a substantive right under Title 11, and are not the sort ohelaims t
could only arise in the context of a bankruptcy case, as explained further below, thesdahiiage
seeks would belong to tlestate and thereforéncrease the pool of assets available to satisfy the
outstanding liabilities owed to all creditors.

2. Fraudulent Transfer Claims

AHR asserts fraudulent transfer and conspiracy to commit fraudulent trelaéfies under
the Pennsylvania Uniform Frauduléimansfer Act (“PUFTA”).FirstAm. Compl. at ] 1621.34.
Essentially, AHR askthe court to avoid the purportedly fraudulent transfer, eith@mafidating
North Mill’s lien or by awarding damages commensurate with the value of the transferredyproper

A bankruptcy trustemay“avoid any transfer of an interest of the debtor in property or any
obligation incurred by the debtor that is voidable under applicabldyas credior holding an
unsecured clainthat is allowable under” other sections of the Bankruptcy CobiidJ.S.C. 8

544(b)(1)1° This “allows the bankruptcy trustee to stand in the shoes of an actual creditor who

10 The court recognizes that AHR is a secured creditor because of its liee dft.tdoy real estate. However,
§544(b)(1) asks whether the “applicaltéev” would allow a hypothetical unsecured creditor to seek relief, not
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may avoid a transfer under applicable nonbankrugtey’lincluding the PUFTALN re Polichuk
506 B.R. 405, 4178ankr. E.D. Pa. 2014)citation and footnote omitted$ee also In re Intk
Auction and Appraisal Ses. LLC, 493 B.R. 460, 463Bankr. M.D. Pa. 2013) (“Section 544
enables a trustee to use st to avoid any transfer that an unsecured creditor could have
avoided outside of bankruptcy. re Titus 467 B.R. 592, 600 (Bankr. W.D. Pa. 20{2)he
fraudulent transfer action includes three counts and is pursued pursuant to Permsyatani
fraudulent transfer law via 11 U.S.C. § 544(b)(1vg¢ated in part on other grounds, Titus v.
Shearey 498 B.R. 508 (W.D. Pa. 2013).

In In re Rosenblumhe court held that “related to” jurisdiction applied to PUFTA claims,
reasoning that,

[g]iven the broad definition of ‘related to,’ it is clear that an action to address the

PUFTA Claims under 8 544(b) is related to the Debtor’s bankruptcy proceeding

because the outcome of such litigation could conceivably have an effect on the

administration of the Debts bankruptcy estatdf successful, the fraudulently

transferred assets (or the value thereof) would be added to the Debtatssand
become available for distribution to the Debtor’s creditors.

545 B.R. 846, 855 (Bankr. E.D. Pa. 201®)her courts in the Third Circuit have concluded that a
fraudulent transfer action is a core matter and assessed whether theeSQpretis decision in
Stern v. Marshall564 U.S. 462 (2011phonetheless prevents bankruptcy courts from entering a
final judgmentin sucha caseCompare In re Int'l Auction and Appraisal SerizeC, 493 B.R.at

465 (holding PUFTA claims brought undsction544(b) were core matters, but bankruptcy court
could not enter final order undsterr) with In re Titus 467 B.Rat633 (“[N]otwithstandingStern

a bankruptcy court possesses the constitutional authority to enter a finabrdeegarding a

whether the creditor seeking relief is secured or unsecBem2 Pa. C.S. § 5101(b) (defining “claim” as “a right to
payment, whether or not the right is reduced to judgment, Atgdd unliquidated, fixed, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured or unsecured”).
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fraudulenttransfer action that is brought pursuant to state law by way of 8 544(b)(1). ofcitati
omitted)).

That said, neither AHR nor the court in its own research has identified sgigwaolding
the bankruptcy court lacks jurisdiction entirely in a fraudutesisfer actioninstead, even the
more conservative cases hold only that the bankruptcy court cannot come tquad§readnt; the
bankruptcy court can make recommended findings for the district court’satdtimesolution, as
in cases where the bankruptmourt only has “related to” jurisdictioin re Titus 467 B.R. at 633
(“As the Court understands it, these litigants argue only that this Courttleekenstitutional
authority to enter a final decision in a fraudulent transfer action brought uatiedasy via 8
544(b)(1), not that ik Court lacks subject matter jurisdiction altogether regarding such action.”);
In re Universal Marketing, In¢459 B.R. 573, 577 (“In other wordSterndoes not affect the
exercise of federal bankruptcy jurisdiction to hear certain claims, but sivhglher the authority
to enter a final order resides in the district court or the bankruptcy cotitili$, this court again
elects to take the more conservative approach and conduct a plenary revienbahkruptcy
cout’s findings, either because only “related to” jurisdiction applies oatlee the Constitution
requires an Article Il judge to make the ultimate decision uStem

3. Conspiracy to Engage in Commercially Unreasonable Disposition of Debtor'ss8ets
Claims

Lastly, AHR asserts a claim for conspiracy to engaga @commercially unreasonable
disposition of theDebtor’s nonreal estate assets under Division 9 of the Pennsylvania Uniform
Commercial Code (“Pa. U.C.C."), 13 Pa. C.S. 88 9607 and $&BDAmM. Compl. at 1 135147.
Section9607(c) requires a secured party to “proceed in a commercially reasonable marerer” wh
it “(1) undertakes to collect from or enforce an obligation of an account debtor orpetisen

obligated on collateral; and (B) entitled to charge back uncollected collateral or otherwise to full

13



or limited recourse against the debtor or a secondary obli@Pa. C.S. 8 9607(c$ection9610
mandates that “[e]very aspect of a disposition of collateral, including thedeananner, time,
place and other terms, [] be commercially reasonab&Pa. C.S. § 9610(Hj.a secured creditor
disposes of the collateral in a commercially unreasonable manner in violation af. tHeCRC.,

its “failure to establish commercial reasoleai@ss of the resale price creates a presumption that
the value of the collateral equaled the indebtedness secured, thereby extiggtinghin
indebtedness unless the secured party rebuts the presumigtidged States v. Tabor Court Realty
Corp., 803 F.2d1288, 130607 (3d Cir. 1986)"“Tabor Court) (quoting Savoy v. Beneficial
Consumer Dis. Co, 468 A.2d 465, 467Ra.1983)).

Undoubtedly then, an action under the Pa. U.C.C. may “conceivably have an[] effect on
the estate being administered in bankruptend therefore “related to” jurisdiction exists over
such a claimPacor, Inc, 743 F.2dat 994 (emphasis and citations omittedjhere a plaintiff
succeeds on such a claim, the court no longer recognizes the commerciallynaiieasotor as
a creditorentitled to any of the estate’s assets, thereby leaving those assets tatheeatidiv the
other creditorsTabor Court 803 F.2d at 1307 $avoyrequires that we reverse the district curt
decision . . . to the extent that it recognizes [the comalbrainreasonable actor’s] status as a
creditor as against the trustee in bankruptcyriteed, if North Mill did, in fact, dispose of the
non+eal estate assets unreasonably, as AHR alleges, North Mill's claimediregribts would
be extinguishedWere that to occur, North Mill's rights to the Mt. Joy real estate would be
eliminated, and AHR and any other creditors would be ablesddhe real estate as an asset to
satisfy their own debt3.hus, there can be no question that, at a mininitetated to” jurisdiction

exists over AHRs final claim.
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4, AHR’s Generalized Jurisdiction Arguments

AHR does not evaluate the bankruptcy court’s jurisdiction on a dghoiaim basis but
instead offers generalized arguments about why jurisdiction does notwexiscasesuch as this.
Am. AHR Br. at 35-42.First, AHR argues that its claims against North Mill and Leisawitz Heller
constitute a “[d]isputg among creditors with respect to their competing claims and liens,” and
thus fall outside of the bankruptcy court’s jurisdictiéiiR’s Am. Brief at 36. AHR relies om
re Dryden Advisory Grp LLC, 534 B.R. 612, 627 (Bankr. M.D. Pa. 2019n(fe Drydeni) for
this argument, but it overstates the holding in that dseAm. AHR Br. at 36-37 (stating that
In re Drydenholds “a bankruptcy court does not have jurisdiction to determine [the] validity,
extent and priority of competing liens of creditors in litigation before the &district courf].”).
Underin re Drydenand the cases that preceded it, bankruptcy court jurisdiction does not apply to
mere disputes about the priority of different creditataims.Seeln re Dryden 534 B.R. at 627
(“Courts frequently have held that disputes among creditors about the priorittesiroflaims
against a debtor are not within a bankruptcy court’s jurisdiction.” (cBiugf 190 B.R. at 775)

To put it differently, a bankruptcy court does not have “related to” jurisdiction oveseaticat
merely asks whether one creditor should be paid before another.

But regardless of how AHR and the trusteeow seek to characterize the allegations
against North Mill and_eisawitz Heller, thdirst amendedomplaint makes clear that this is not
merely a dispute about the priority of competing creditors’ claifhiR is notsimplyarguing that
its lien should have a higher priority than the appellems{indeed, only North Mill, not Leisawitz

Heller, even has a competing claim against the estather, it alleges that both appellees

1 1n his affidavit, the trustee repeats AHR’s claim that this case is aboutvdiidity, amount, priority and
enforceability of Noth Mill's confessed judgments and purported lien on Wilton's real estate Aff. of David A.
Eisenberg (“Trustee’s Aff) at § 15, Doc. No. €i1.
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engaged in a fraudulent scheme to loot the estate’s assets in conspiratye Hitiuciary, for
which North Mill’s lien should be entirely extinguished and both it and Leisawitz Heller should
have to pay significant monetary damagdgseFirst Am. Compl. at 1$6-147.Indeed, the very
first sentence of AHR’s amended brief states that it was “the victim of a comnesrd@iminal
bribery transaction, arranged by defendant Leisawitz Heller and eméoduyidefendant [North
Mill], which deprived [it] of the benefit of its rigetunder this Court’s [judgment against Wilton
and lien on the Mt. Joy real estteAm. AHR Br. at 1.AHR does not just seek an order declaring
North Mill's liens are subordinate to its own, but also an order entirely invalgdahd vacating
North Mill's liens, as well as almost $2 million in compensatory and punitive desrfag each
claim (damags, incidentally, which AHR has agreed to deduct from the claims it makes against
the estate}? SeeJune 6, 2018 Stipulation and Consent Order Resolving.Resproposed
Abandonment Order (“Abandonment Ordeat’)] 3 Doc. No. 639 (stating that any dameg AHR
recovers in action against North Mill or Leisawitz Heller “w[ould] be deductad the proofs of
claim filed by [AHR] in both the Wilton and Jeffery bankruptcy cases on a ditadollar
basis”)®

Moreover, the courts held that bankruptcy jusidn did not exist over the claims in
re DrydenandSaulbecause they involved claims to property that were not part of the respective
estatesnot because the complaints only sought to resolve disputes about lien.fBegity re
Dryden 534 B.R. at 627 (“Accordingly, because the disputed accounts were sold to Durham well

before the bankruptcy petition was filed, they are not property of the estate undes.C18U

2The trustee omits all reference to AHR'’s claims for monetary damadpgs description of the relief sought in this
action.SeeTrustee’s Aff at T 14 (describing only demands for declaratory judgment).

8 AHR quotesNuveen Municipal Trust v. Withu8mith Brown, P.C, 692 F.3d 283 (3d Cir. 2012)f a creditor’s
recovery from a nowlebtor definitely will not affect the amount of its payment from a bankyupstate, the third
party action is not ‘related to’ the bankruptcy proceedinge&ply Br. of Pl./Aopellant Artesanias Hacienda Real S.A.
de C.V. to the Opp’n Br. of Def./Appellee Leisawitz Heller at 23. It maie effort to reconcile that holding with
the fact that it has agreed to deduct the funds recovered here from itsardinesestate.
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541(a) and disputes about the relative interests of Beneficial, Citibank, and Daithamaccounts
are beyond this Court’s jurisdiction.’$aul 190 B.R. at 776 (“The property at stake was therefore
not part of the bankruptcy estate at the time the bankruptcy action was commencsiatuanyr-
2, 1995.Since the property in dispute was not part of the bankruptcy estate on thatedkzited ‘r
to’ jurisdiction is lacking.”). However, ifthe civil action pertains to the property of the bankruptcy
estate, courts have found ‘related to’ jurisdictioBdul 190 B.R. at 73. As explained in detall
below, any applicable causes of action stemming from the purported looting soloethdebe
property of the estate, meaning any damages recovered in such actions wouldbte tpatye
estate for distribution to all its creditor§hesecauses of action arose when the purportedly
improper activity took place.e., before Wilton filed for bankruptcy, and therefore are property of
the estate, over which the bankruptcy court has jurisdicBen.In re Jones896 B.R. 638, 647
(Bankr. W.D.Pa. 2008) (“A cause of action becomes property of a bankruptcy estdietife
cause of action arose prior to the commencement of the bankruptcy case; and (2) thediebtor
have asserted the cause of action prior to the commencement of the bgnéasptt (citingBd.
of Trs. of Teamsters Local 863 Pension Fund v. Foodtown, 886 F.3d 164, 169 n.5 (3d Cir.
2002)).Of course, it was Wilton’'s own assets that the appellees reportedly looteW/ilaowl
would have been well within its rights to figuit against the purported wrongdoers to seek
recovery of the assets or damages prior to its bankruptcy.

Next, AHR argues that bankruptcy court jurisdiction does not exist over claimécsfeci

a particular creditoAm. AHR Br. at 371 AHR cites toln re Passodelisin which the Bankruptcy

14 AHR first cites toln re Emoralandin re Caribbean Petroleum Corfor that proposition, Am. AHR Biat 37, but
neither of those cases foutithtthe bankruptcy court lacked jurisdictiddeeln re Emoral, Inc, 740 F.3d 875, 879

(3d Cir. 2014) (statinghiat district court had jurisdiction to review bankruptcy court’s decisiateug8 U.S.C. §
158(a) and not evaluating whether bankruptcy court had jurisdictiomg Caribbean Petroleum Corp512 B.R.

774, 777 (Bankr. D. Del. 2014) (“[T]he Court is tbfare satisfied that it has jurisdiction to make the assessment.”).
Rather, those decisions dealt with whether the claims at issue were pafptbe bankruptcy estate, and the court
therefore discusses them in the standing section below.
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Court for the Western District of Pennsylvania held it had jurisdiction oeepldintiffs’ claims
for fraud, conversion, and unfair trade practice but did not have jurisdiction over claims for
negligence, breach abntract, and conspirac234 B.R. 5257, 63 (Bankr. W.D. Pa. 1999)n
finding it lacked jurisdiction over the latter claims, trenkruptcycourt relied on the fact that “the
Court cl[ould not] identify a conceivable effect that [the claims] could have upomstent
debtor’s bankruptcy estatdd. at 63.This was particularly true as to the conspiracy claim, because
the plaintiffs “tardily filed their proofs of claim,” and so the outcome of therctaould not
conceivably result itheliquidation ofany allowed claim for the purpose of either plan distribution
or participation in the Chapter 11 voting process.’at 64 (footnote omittedAs discussed above,
the claims here would have a conceivable effect on the estate, and these cases am therefor
inapposite to the court’s analysis.

AHR then asserts, “the bankruptcy court does not have jurisdiction in a dispute between
creditors and non-debtors who participated in debtor’s misconduct against githiédrcfwhether
as aiders and abettors, conspirators or otherwide).”AHR Br. at 38.But the case AHR claims
supports this assertion does not invotkie debtor’'s misconduct at allnstead,In re Summit
Airlines, Inc, 160 B.R. 911, 9134 (Bankr. E.D. Pa. 1993)I(f re Summif), addressed who
should be responsible for a lawyer's embezzlement of funds from the estate ajratdelhich
the lawyer served as counsel in its bankruptcy proceedihg®laintiff, a committee of unsecured
creditors of the debtor, sought damages from the lawyer’s two employer firms, whiloffiled
a thirdparty complaint against the bank where the lawyer held accounts used to lerfuredz
arguing that “the ‘ultimate liability’ for [the lawyer’s] illegal actions restetlwith the [law firm],
but with [the bank].1d. at 915. The court agreed with the bank that it lacked jurisdiction because

the law firm’s claims against it “ha[d] no effect upon the Debtor’s rightdiahiities.” Id. at 922.
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Instead, those claims “[we]re confined to the alleged liabilifyhaf bank] with or over to the [law
firm] in light of the [law firm’s] established liability for the embezzlement of thétbes funds

by [the lawyer].”ld. In other words, there was no question that the estate was entitled taapayme
for the lawyer’'s wongdoing; the only question was whether that payment should come from the
law firm or the bank.

Here, in contrast, resolution of AHR’s claims would undoubtedly require the court to
determine whether the estate is entitled to damages fapfiedles’ purported wrongdoing; the
guestion is not who must pay the estate but instead whether the estate istergélgdent at all.
Also, unlike inIn re Summitthe claimsherearise from purported misconduct by another creditor
of the estatelf such claims weresuccessful, North Mill's claims against the estate would be
eliminated and it would potentially have to return certain assetshe equivalent value of those
assets-to the estate, which could then be distributed to other creditgasn, such a resulteuld
undoubtedly have a conceivable effect on the estate.

AHR then cites to cases addressing a defendant’s indemnification claimst agtiind
party defendantin Pacor, Inc., a married couple sought damages for injuries suffered from the
husband’s worlplace exposure to asbestos, which the defendant had provii&.2d at 986.
The defendant filed a thisparty complaint against the company it claimed originally
manufactured the asbestos, which was in bankruptcy proceedings at thé.firhe.ThirdCircuit
held that the plaintiffslawsuit against the defendant “would have no effect on the FHbendy
defendant’s] bankruptcy estate, and therefore [wa]s not ‘relatdth&}’ bankruptcy within the
meaning of section 1471(b)Id. at 995.If anything, the Third Circuit reasoned, the dispute
between the defendant and the original manufacturer was “a mere precursor torttial plotel

party claim for indemnification by [the defendant] against [the originahufaeturer].” Id.
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Likewise, inIn re: Green Field Energy Servicesic,, the court addressed the defendant’s motion
for leave to file a thirgpbarty complaint seeking contribution from the defendant’s alleged
aider and abettob54 B.R. 315 (Bankr. D. Del. 201&side from the fact that éhcase involved
“claims of nondebtors brought against other non-debtors who did not even file proofs of claim in
the bankruptcy casejtl. at 319, the court applied an entirely different standard than the one
employed for normal “related to” jurisdictiobgcause the claims arose posbfirmation.id. at
319-20 (describing Third Circuit’s “close nexus” test to be applied-ptstconfirmation and
applying to plaintiffs’ claims}> Here, the question is not whether a tipatty may be obligated

to indemnify the appellees for damages somehow tied to the estate at some edgpaioifidown

the line, but rather whether the appellees engaged in wrongdoing that wouddtkatéstate to
damages right nowl'hus again, the claims are “related to” the adnmaigin of the bankruptcy

estate, and bankruptcy court jurisdiction exists.

C. Standing

1. Standing Over Claims That the Estate Could Have Brought on its Own Behalf
Because the bankruptcy court only had “related to,” rather than core, juosdoster
AHR’s claims, the court treats its conclusions as proposed findings and conducts its own plena

review of whether AHR had standing to assert any of the cl&e®s.In re Winstar Conuims,,
Inc., 554 F.3d 382, 406 (3d Cir. 2009) (affirming judgment where district court conducted plenary
review of findings on claims over which bankruptcy court possibly only had “related to”

jurisdiction).

% The final contribution case AHR citeBprcine Concrete & Constiction Co., Inc. v. Manning EquipentSales &
Sery, 426 B.R. 520 (E.D. Pa. 2010), addressed whether claims againdiethaéashts, employees of the debtor, would
be stayed pending resolution of the bankruptcy proceedings, because thendeld potentially have to indemnify
the defendants if they were deemed liaklde at 523.The court’s only reference to jurisdiction was that the parties
did not contest that diversity jurisdiction existédl at 522 n.3.
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Once a company is in bankruptcy, “creditors lack standing to assert thanase property
of the estate[, which]. .includes all legal or equitable interests of the debtor in property as of the
commencement of the casén’re Emoral, Inc,. 740 F.3d at 879 (internal quotation marks and
citations omitted)Put another way, “where a claim is a general one, with no particularized injury
arising from it, and if that claim could be brought by any creditor of the debtor, theetisghe
proper person to assert the claim, and the creditors are bound by the outcomeusidieés t
action.” Id. (internal quotation marks and d¢itn omitted).Of course, any creditor stands to
benefit when a claim will potentially increase the pool of assets available éstédteHowever,

[i]t is not enough to establish that a recovery will yield a benefit to the crebiaor

the contrary, a direct claim requires proof that the creditor’s injury guenand

unrelated to any damage sustained by the corporation or other creliitars.

liquidation, the mere fact that a successful outcome may increase the amount

available for distribution to creditors does not transform a claim that otherwise

belongs to the corporation into one that can be separately maintained by each
creditor.

In re Brunq 553 B.R. 280, 286 (Bankr. W.D. Pa. 201&)e alsdn re Bane 426 B.R. 152158

59 (Bankr. W.D. Pa. 2010) (holding that to overcome standing challenge, creditor must
“‘demonstrate that it has suffered an injury that is distinct from injuries that meyhbawu suffered
generally by the entire creditbody of the debtor] after it becamiasolvent, that is injuries that
aredistinct from an injury tothe debtor’s] corporate assets(emphasis added)).o determine
whether a claim is general or particularized, the court considers “the natheeaafuse of action

itself.” In re Emoral, hc., 740 F.3d at 87%°

% InIn re Emoral Inc, the Third Circuit held that the plaintiffs’ personal injury successor lialsilitiyns were general

in nature, because all creditors would benefit from a holding that the detdratl succeeded to the debtosdbilities.

Id. at 880. In contrast, the Bankruptcy Court for the District of Delawalé the plaintiff creditors’ claims were
particularized to them im re Caribbean Petroleum Corgbecause only they “ha[d] an interest in the personal injury
claims,”and recovery of any such claims could not benefit any other creditor. R121/80.
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AHR cites toln re Seven Seas Petroleum, Ji22 F.3d 575 (5th Cir. 2008)In re Seven
Sea¥), which it claims held that “bondholders’ state law claims against [the] sskcueditor for
conspiracy and aiding and abetting [the] debtor’s fraud did not belong to [the] bankesfztsy
and were properly asserted outside [of the] bankruptcy cbuftth. AHR Br. at 38 n.8.But in
that case, it was the creditors themselves whom the defendants alldigectly defrauded, not
the debtor or its asseBpecifically the Fifth Circuit concluded that the debtor company could not
have asserted the plaintiffs’ claims for fraudlilagy and abetting fraud, and conspiracy to commit
fraud, because the heart of the allegations was that the defendants spesifiggilyto induce the
plaintiffs—not the debte+to rely on their misrepresentations concerning a notes issudnae.
586878 The court went orto discuss the differences between claims that a creditor generally
could bring outside of bankruptcy and claims that only the trustee can bring in bankruptcy:

[S]Jome claims that are usually brought by creditors outside of bankrupityh(ias

in a sense may be said tbelong td the creditors and not the debtor) are

nonetheless vested exclusively in the trustee in bankrupity.is so not merely

because the claims are common to a number of creditors, but because they

ultimately seekto recover assets of the estate that are not under the debtor’s

control—by reason of a fraudulent transfer, for instance, or because of the existence

of separate corporate entities that are a sidns much is made clear by our

subsequent explanation [in re Schimmelpenningcld83 F.3d 347, 360 (5th Cir.

1999)] that “[a]s not all claims necessarily ‘belong to’ the debtmecause either

by statute or common law the debtor is precluded from asserting the—action

another mechanism must exist to prevent individual creditors from annexing asset
of the estate to gain an advantage.”

Id. at 589 (second alteration in originé&fdotnote omitted) The court went on in a footnote to

characterize fraudulent transfer claias “the paradigmatic example of a claim tkageneral’ to

7 AHR discussesn re Seven Seais the jurisdiction section afs brief, but the court elects to discuss it hbegause
the Fifth Circuit based its jurisdiction agals entirely on whether the plaintiffs’ clairbglonged tdhe estateSee
522 F.3d at 584 (“If the claims belong to the estate, then it was notferrire bankruptcy court to deny remand
(because it has jurisdiction over all property of the estatey).

8 The Fifth Circuit applied the same test that the Third Circuit appliethire Emora) Inc. See d. (“Whether a
particular statéaw claim belongs to the bankruptcy estate depends on whether under dpsliasblaw the debtor
could haveaised the claim as of the commencement of the case.” (citations ojmitted)
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all creditors” because “[i]t is normally the debtor’s creditors, and noti¢hor itself, that have
the right to assert a fraudulent transfer claim outside of bankruptcy, but in bankugiteydaim
is usually brought by the trustee, for the benefit of all creditéas &t 589 n.9.

Applying theln re Emoral, Inc(and the virtually identicdh re Seven Seastandard here,
Wilton could have asserted the breach of fiduciary duty and Pa. WLIdi@s on its own behalf.
See Reis v. By, Snyder, Senft & Cohen LL.667 F. Supp. 2d 471, 492 (E.D. Pa. 2009) (“[The
director] owed fiduciary duties to the corporationI3Pa. C.S. § 9625 (“[A] person that, at the
time of the failure inder thePa. U.C.C.wasa debtoy was arpbligor or held a security interest
or other lien on the collateral may recover damages . . . .” (emphasis addes)ise, the
fraudulent transfer claims fall explicitly under the Fifth Circuit’'s descriptibthe “paradigmatic
example” of a claim thaechnically belongs to creditors but is more properly within the trustee’s
province to asserin re Seven Sea$22 F.3d at 589 n.9, and courts in the Third Circuit have
agreed that in the bankruptcy context, it is for the truste® an individual credor—to bring a
fraudulent transfer claim, barring extenuating circumstances discussiedr foelow Seeln re
Rosenblum545 B.R.at 853 (“The Court has further concluded that the Trustee has exclusive
standing to file avoidance actions under § 544(bln"ye Council Civ. A. No. 061537,2006 WL
3060752, at *3 (E.D. Pa. Oct. 27, 2006) (holding trustees have exclusive power to bring avoidance
actions under bankruptcy code).

This is especially true as to the breach of fiduciary duty claiss.AHR itself
acknowledges, it only has the right to bring claims stemming from the purpogadhbof
fiduciary duties to Wilton because the company was insohs&gFirst Am. Compl. at § 67
(“Upon a Pennsylvania corporation (such as Wilton) becoming and so long as the ammporati

remains insolvent, the fiduciary duties of the insolvent corporation’s directorsersffiand
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controlling shareholders (including, among other things, their duties of care aly)leytend to
creditors of the corporation.” (citationsnitted)). Of course, under general circumstances, a
fiduciary owes duties exclusively to the company, not its credems.In re Forman Enterdnc,,
281 B.R. 600, 610Bankr. W.D. Pa. 2002) (stating that fiduciary duties are owed “to the
corporation and may be enforced directly by the corporation or indirectly by ehsldar in a
shareholder derivative action brought under the right of the corporatidgtdyvever,
“Pennsylvania courts have carved out an exception where a corporation is indoinezirs of
an insolvent corporation hold their powers ‘in trust’ for all creditors of the corporaiay. may
not use their powers for their own benefit and to the detriment of creditore.Insulfoams, Ing.
184 B.R. 694, 7034 Bankr.W.D. Pa. 1995]citations omitted)When that exception applies,
the creditor brings a breach of fiduciary duty claim on behalf of the debtor corporatiaisetfot i
See In re Brunob53 B.R.at 286 n.39 (looking to Delaware law to hold “creditors of an insolvent
corporation are precluded from asserting direct claims against the cergweators for a breach
of their fiduciary dutieslnstead, creditors may pursue derivative claims on behalf of the insolvent
corporation or they may sesrt any nonfiduciary claims”) ¢iting N. Am Catholic Educ.
Programming Found., Inc. v. Gheewal®80 A.2d 92, 103 (Del. 2007.

It follows that once the insolvent company goes into bankruptcy, it is for the trustee
an individual crediterto bring any applicable breach of fiduciary duty claims on its beBa#.

In re Covenanfartners, L.P,.Bankr. No. 1417568, 2017 WL 1532548, at+2 (Bankr. E.D. Pa.

21nIn re Brunqg the Bankruptcy Court for the Western District of Pennsylvania rezedthe logic of the Delaware
Supreme Court’s holding that a creditor's breach of fiductarty claim is necessarily derivative of the debtor
corporation’s rights, which “avoid[s] the uncertainty thagintiexist if directors were forced to balance the competing
fiduciary duties owed to the corporation, the creditor body as a whole hanspéeific demands of individual
creditors.”ld.; see alsdn re Our Alchemy, LLCCase No. 141596 (KG), 2017 WL 3037445, at *4 (Bankr. D. Del.
July 17, 2017) (“[Plaintiff] argues that this is not a general claimd,thus not derivative. Yet, while [plainfifilleges
losses it individually incurred, the conduct complained of is the allegeth of the Trustee’s duty to the Debtor’s
creditors.” (citation omitted)).
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Apr. 25, 2017) (“Because the alleged misconduct harmed all of the Debtor’sd_Paittners, any
recovery on those claims would be shared by all of them, making the claim derivati. Thus,

it is the Trustee who has standing to liquidate the claims of breach of fiduciargghihst the
Debtor’s general partners(&itation omitted); In re Bare, 426 B.R. 152, 159 (Bankr. W.D. Pa.
2010) (“Because the court holds th#td creditor’'s] breach of fiduciary duty claim was, with
respect to the creditor], derivative in nature immediately prior to whehe[debtor] filed for
bankruptcy,. . . [the delbor's] Chapter 7 Trustee automatically succeeded to sole ownership of
such claim whenthe debtor] filed for bankruptcy.(citations omitted) In re Insulfoams, Ing.

184 B.R. at 70304 (“Recovery in such instances [where directors of the debtor corporation breach
their fiduciary dutiesinay be enforced by a trustee in bankruptcy on behalf of the corporation’s
creditors’ (citations omitted)

AHR claims that the appellees conspired withRiticiary to file “inflated, collusive and
fraudulent confessionsf judgment” in favor of North Mill against Wilton’s Mt. Joy real estate,
on which AHR had a judgment lierirst Am. Compl. at I 65This allegedly “damage[AHR]
by preventing [it] from recovering monies due and otherwise payable to JJAHIR Despite
AHR’s conclusory allegations that the appellees@with intent and malice against it, its claims
are based entirely on a purported scheme to loot the estate’s assets, a scheouwddtiharm all
the estate’s creditors, not just AHReeln re Total Containment, IngBankr. No. 0413144bf,

2008 WL 682455, at¥ nl11 (E.D. Pa. Mar. 5, 2008) (“It is accepted, however, that the trustee of
the insolvent corporation has standing to bring an action under Pennsylvania lanatir dire
fiduciary duty when corporate assets are wrongfully dissipated.” (collecting cades)was the
estate that the appellees purportedly directly harmed, it was the—estatdHR—that was

entitled to damages to remedy those harms, and thus, the trustee must brirup afgirms.
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2. The Trustee’s Statements that the Asserted Claims Do Not Belong to the Estate
Whether or not a cause of action asserts a claim particularized to an indoridhstead

is a general claim belonging to the estate is a legal questiaéraiurt must decide pursuant to
the framework discussed aboviehus, to the extent thErustee’sAffidavit suggests the claims
asserted here are particularized claims belonging exclusively to AHRe shggestionsare
incorrect as a matter of law and arenmway binding on this courgee In re Mushroom Transp.
Co., Inc, 366 B.R. 414, 431 n.14 (Bankr. E.D. Pa. 2007) (dismissing trustee’s proposed legal
conclusions as “both puzzling and unpersuasiddreover, there is an inherent inconsisteimcy
the tuustee’s position concerning the fraudulent transfer cl&m.the one hand, the trustee
represented to the bankruptcy court that the estate’s assets included cldirasdaient transfer
and other causes of action[,] against other persons and entitkegling (without limitation)
Claims against Gordon Brothers Commercial & Industrial LLC and its af8liétellectively
‘Gordon Brothers’) and Ivan JefferyChapter 7 Trustee David A. Eisenberg’s Mot. to Abandon
Property of the Estate Pursuant to Section 554(b) (“Mot. to Abanddf’ Doc. No. 638. But
on the other handhe Trustee’@\ffidavit representshat the estate has no interest in the fraudulent
transfer claims against North Mill and Leisawitz Heller as Gordon Brotherdeffey’'s allegeal
co-conspirators in that very same purported fraudulent transfer scBeglgustee’sAff. at{ 12
(“I am aware [AHR’s] First Amended Complaint reiterated [AHR’s] allegatitmat North Mill
had entered into a secret scheme with Jeffery and Leisawitz Heller whereby deffémgisawitz
Heller did not oppose North Mill's filing and confession ofiaftated judgment against Wilton .
..."). Likewise, it is perplexing that, accepting AHR’s claims as true, the truste@didemtify
those claims inthe Motion to Abandon.The amended complaint alleges that another of the

Debtor’s creditors-together \ith the Debtor’'s counselengaged in a blatant scheme to loot the
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estate’s assets. Yet the trustee makesantion ofsuch serious allegations in his description of

the estate’s claimgdie referenceunspecified “other causes of action,” but one would expe

more specific description in a context such as thiss is especially strange because, as Judge

FitzSimon noted, the Debtor's Schedules included all the relevant claims againkeisathitz

Heller and North Mill.Bankr. Ct. Op. at 6.

3. Whether the Trustee Can Relinquish Claims for the Benefit of a Single Credito

Alternatively, AHR argues that the trustee relinquished his standing over thes clai

asserted herelhis argument also lacks merit. First, it is not at all clear that the rsetite

agreement is meant to bestow standing to bring those claims onThldRgreement states that it

“is not intended to, and does not, release, waive, restrict, limit or otherwise peegugicights,

claims, or interests (whether known or unknown and whether matured or unmatured) which AHR

may have against [any of the partiegim. Settlement Agreement by and Between the Chapter 7

Trustee and Artesanias Hacienda Real S.A. de CAHR Settlement Agreementat 8, § 17,

Doc. No. 643.2° But that agreenme only dd not waive any claims that AHR already ihd right

to bring it did not create standirthatdid not otherwise exisThe same is true of the portions of

the bankruptcy proceeding transcripts to which AHR cBeeAm. AHR Br. at 20 {[T]he North

Mill carve-out agreement is not intended, as | understand it, to impact the litigation [the AHR

Litigation] in District Court.So that, in other words, the release-ilie releasem the North Mill

carveout agreement don’t impact anythjrj§y (emphasis omitted)quoting AHR’s counsel’s

20 AHR appears tanisnumber its citations to the exhibits filed with its original aggebrief, but this appears to be

the settlement agreement that it references in its amendedSe®ain. AHR Br. at 43 (stating bankruptcy court “So
Ordered” settlement agreement in January 2017); AHR Settlementmgneat p. 9 (handwritten note stating
agreement amended January 6, 20T Abandonment Order references a March 19, 2018 settlement agreement
between AHR and the trustee “resolving [AHR’s] objections to the iDigton Motion and Interim Application.”
Abandonment Order at ECF p.The cout did not identify this agreement in the materials provided in the appellate
recordand so presumes itilgelevant
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statement in transcriptf}. Indeed, AHR does not lack standing because a settlement in the
bankruptcy proceedings waived any of its claiRather AHR lacks standing because its claims
are property of the estate,tramy individual creditor.

Nor is it clear whether the bankruptcy court’s order resolving the trusteeid@abaent
motion is meant to provide AHR any relief. The Abandonment Order states that

“the Wilton Trustee abandon[ed] tike Debtorfcertain claimsncluding] (without

limitation) (a) Claims against Gordon Brothers Commercial & Industrial LLC and

its affiliates for fraudulent transfer and related causes of action,ban@lgims

against Ilvan Jeffery for breach of fiduciary duty and fraud/fraudulemtezdment

and related causes of action; provided, however, that the Abandoned Claiots do

include (and the Wilton Trustee is not abandoning) [certain delineated claims

against Lesawitz Heller, Leisawitz Heller attorneys, and Ivand Wilhemina
Jeffery].

Abandonment Order &t 1 (first emphasis addedilthough ths stipulation appears to abandon
claims only to Wilton, elsewhere the Order states that neither the Wilton naéefteey Trustee
would interfere with “assertion or puisby [AHR] or the Dehar of any of the Abandoned Claims
...."Id. atf 2 The court need not resolve this discrepahoyvever, because it would have been
improper for the trustee and the bankruptcy court to allow AHR to assert the biienen its
own behalf in any event.

At least in the Chapter 11 context, the bankruptcy court may authorize a creditors’

committee to exercise derivative standing if “a delmgpnossession unreasonably refuses to

pursue an avoidance clainOfficial Comm of Unsecured Creditors of CybergesiCorp. ex rel.

21 The court notes that AHR also filedexquesto take judicial notice of the transcript of a May 7, 2019 hearing before
the bankruptcyourt, in which counsel for the Wilton trustee stated that “[tjhe matteshich [AHR’s counsel] is
representing those adversafjeshose claims have been abandoned pursuant to a settleiengt.7, 2019 Trat
11:3-5. First, counsel’s statements irddferent proceeding could not change the meaning of the actual agreement,
or, more importantly, the order entered pursuant to that agreedeeohndas discussed above, this court is not bound
by an incorrect legal conclusion offered by the trusteef¢orthat matter, his counselfinally, if anything, the
transcript demonstrates the interconnectedness of the claims asserted hbaee daidns the bankruptcy estate is
asserting, further undermining AHR’s claims that (a) the claims rmmelaied to thdankruptcy and (b) the estate
never owned the asserted clai@$/en that, the court will deny the request to take judicial notice as moo
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Cybergenics Corp. v. Chiner$30 F.3d 548, 55(3d Cir. 2003) (Cybergenics);?? see alsdn re
Rosenblum545 B.R.at 870 (applyingCybergenicgo grant derivative standing to creditor to
pursue fraudulent transfer claim where trustee did not have adequate resoprasse claims).
But AHR does not allege that the trustee unreasonably declined or did not heesotiteedo
bring the fraudwgnt claims itselfRather, itclaims thathe trustee abandoned the asserted claims
to it, a scenario that the Third Circuit did not envisio@ybergenics

Equally fatal to AHR’s position, it is not seeking to bring the fraudulent trankfan as
a deivative action?® Rather, it seeks to bring the claim solely for its own ber@éieAm. AHR
Br. at 45 (“As the Wilton Trustee and Wilton Estate were so divested of any tntetlesse claims
against Leisawitz Heller by that June 6, 2018 abandonment Order, the Wilton Trusteeheave
standing thereafter to assert those abandoned claiBst "y trustee cannot relinquish claims that

belong to the estate for the benefit of a single creditdn the contrary, “[ijn the Third Circuit

22 |t is unclear whether the Third Circuit would extensl livldingin Cybergenicdo the Chapter 7 contexBee
Cybkergenics 330 F.3d at 573 (stating that “trustees are a fixture in Chapter 7 liquildtigtrthey are exceptional in
Chapter 11”) see alsdn re Weyandt544 F. App’x 107, 110 (3d Cir. 2013) (“At this time we do not take a position
on whether derivativetanding may be appropriate in some Chapter 13 contexts . In t&;Sandenhill, In¢.304

B.R. 692, 694 (E.D. Pa. 2004)Q¥bergenicshowever, was a Chapter 11 caa#nile we frankly cannot imagine that
the Third Circuit would employ a different rationalearChapter 7 matter, Reliance is nevertheless correct that no
other Court in this circuit has had occasion to extend the reasonibighbefgenicdo an action commeeed under
Chapter 7.”) The BankruptcyCourt for the District of Delaware hastendedCybergenicdo a Chapter 7 cask re
Pursuit Capital Mynt., LLC, 595 B.R. 631 (Bankr. D. Del. 201&ut at least one court outside the Third Circui ha
suggestedhe Third Circuit’slogic would beinapplicable irthe Chapter 7 contex&ee In re Cooper05 B.R. 801,

804 (N.D. Tex. 2009) (“In a Chapter 7 cas@ contrast to a Chapter 11 casthere is no textual basis in the
Bankruptcy Code to support the notion that a-trastee, such as a creditor: (a) has independent standing to pursue
chapter 5 avoidance act®or other estate causes of action; or (b) may be granted derivative stavidinegver,
there is generally not any exttaxtual, equitable rationale foranting a nortrustee derivative standing."Yhe court
need not decide the issue here, as AHR does not seek to assert derivative eajmes/ent.

23 Even if AHR was trying to assert a derivative action here, for the red&mssed above, it is ndear that that is
what the trustee intended or the bankruptcy court approved.

24 AHR describegdoseman v. Weinschneigd@22 F.3d 468 (7th Cir. 2003), as holding that the “party in interest was
entitled to pursue litigation claims which [the] Chapter 7 Trustee réfhqd to it in a settlement approved by the
bankruptcy court as a compromise under F.R.B.P. Rule 98I8."AHR Br. at 40 n.9But the court resolved that
case basd onthe trustee’s prior waiver of claims and covenant not to sudefemdani{who wasthe debtornot a
creditor,in the bankruptcy proceedings), not any finding that tilustee had abandoned tiiaimsthe defendant
sought to assert on his own beh&lbseman 322 F.3dat 470.1f anything, the Seventh Circuit's decision suggests
that the court did not consider the issue to be one of abandonment at all:
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individual creditorgnay not assert general claims becatsg belong tall creditors” In re Our
Alchemy, LLC2017 WL 3037445, at *3 (emphasis added) (citmge PHP Healthcare Corp.
128 F. App’x 839, 844-45 (3d Cir. 2005)).

The Bankruptcy Court for the Western Distio¢ Pennsylvania rejected a similar argument
from aplaintiff in In re Mars Builders, In¢.397 B.R. 255 (2008Rfter holding first that declining
to prosecute an action does not amount to abandonment, the court concluded that even if that were
not the case, “abandonment of freudulentconveyance action thabk plaintiff] now pursues in
its Count 3 [wa]s neither something that the Court would permit, nor a vehicle bly {ilinc
plaintiff] could ever pursue such an action in this Coud.’at 258.The court noted that allowing
the trustee to abandon a claim to a single creditor would be “particularly taipalt the Court
given that it could then not control litigation over an actamy recovery from which should
redound to the entire creditor body of the instant Debtor rather than to tlusplaintiff] .” Id.
(emphasis added¥yee also In re Skinneb19 B.R. 613, 6223 (Bankr. E.D. Pa. 2014) (“A
bankruptcy court is empowered to confer derivative standing upon another party only if (1) the
trustee failed to bring suit in disregard of her fiduciary duties, and (2) the suitcéssfulwould
confer a benefiupon the state” (citing In re Weyandt 544 F. App’xat 109)). For all those
reasons, the trustee’s abandonment of the claims does not mean that AHR can purdaiensuch c

exclusively for its own benefft

[Blankruptcy trustees regularly make use of releases and waiveadniinistering bankruptcy
estates, anduch decisions do not always amount to ‘abandonment’ of estate prdpetigr, the
giving of arelease in exchange for some action by the debtor . . . as part of a generallydienefici
compromise settlement, may be the most efficient and fair means ofisigming the estate.

Id. at 475 Thus,Hosemaris inapplicable to the facts here.

25 The court recognizes that courts outside the Third Circuit have helddhatiual creditorsmay be ablé¢o pursue
fraudulent transfer actions ontte trustee abandethem In re VandevortNos. CG09-1078 MOPAR, CG09-1086
MOPAR, 2009 WL 7809927, at *@B(A.P. 9th Cir.2009) ({T]he First Circuit[in Unisys Corp. v. Dataware Prods.
Inc., 848 F.2d 311 &t Cir. 1988)]and the bankruptcy court [€ity Nat'l Bankv. Chabot 100 B.R. 18 (Bankr. C.D.
Cal. 1989)lcorrectly held that prepetition standing of a @@tdplaintiff is not ‘lost’but rather its rights are superseded
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. CONCLUSION
Having conducted a thorough review of timelarlying facts and relevant caselaw, the court
sees no reason to doubt the propriety of the bankruptcy court’s holding that no individuat,credit
including AHR, has standing to pursue the asserted claims on its own blelmafof the evidence
AHR provided supports a contrary resulterefore, the court accepts the bankruptcy court’s
opinion as a recommendation and agrees that the first amended complaint must beddfsmiss
lack of standing.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.

unless and until claims are abandoned under section 55&ufmty when the discharge die debtor has been
denied” (footnote omitted). It is unclear whether the circumstances where such an abandonment actidrbeo
appropriate are present here, but regardless, this court disagrees wttidbisgons for the reasons stated above.
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