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UNITED STATESDISTRICT COURT
EASTERNDISTRICT OF PENNSYLVANIA

EDGAR RIVEROS SANCHEZand
MARIA RIVEROSSANCHEZ.
Plaintiffs,
V. : NO. 19Cv-545

CITY OF EASTON;ELIZABETH
GEHMAN; andJOHNBAST,

Defendants.

OPINION
Defendants Motion to Dismiss, ECF No. 4—Granted

Joseph F. Leeson, Jr. July 25, 2019
United States District Judge

l. INTRODUCTION

Plaintiffs Edgar and Maria RivereSancheown a residential rental property in Easton,
Pennsylvania. After an apection by city officials revealed that the property lacked a fire alarm
system, the City of Easton required Plaintiffs to instéileaalarmbefore they would be
permitted to rent the property. According to Plaintiffs, they installed amalarequied and
passed a City inspection; however, the City never issued a certificate okretahility. As a
result, Plaintiffs could not rent their propedyddefaulted on the mortgage, and the property
was scheduled for foreclosure sale. Plaintiffs ghauhis civil rights action against the Cithe
chief of the fire department, and tahhousing inspector, alleging violations of substantive and
procedural due process rights and various state law tort claims. Defendantistondiseniss.

For the reasns discussed below, the motion is granted.
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Il. BACKGROUND

Plaintiffs allegethatthis actionarisesfrom the“unlawful condemnationf their
propertylocatedat 723 Washingtoistreetin Easton, Pennsylvania. Corapit § 6,ECFNo. 1.
Plaintiffs allegethatthey bought thenultiunit propertyin 2003andrentedit to varioustenants
over thenextseveralyears.Compl.f18-9.In August2014, theyappliedfor arenewalof their
rentalregistration which was grantedCompl. { 10.

Plaintiffs allegethataround July 28, 201&ninspectionby the LicenseandInspection
Departmenbf the DefendanCity of Eastonforcedtheirtenantdo vacatethe propertyafterthe
inspectorgleterminedhatthePlaintiffs hadnotinstalledafire alarmsystemasrequired Compl.
19 11-13.Plaintiffs workedwith Tyco Fire Alarm Systento install afire alarmin thefall of
2015;Plaintiffs’ accountexecutivefrom Tyco sentanemailto Defendan€ElizabethGehmana
rentalhousing inspector for th@ity of Eastonto inform theCity of theinstallation.Compl.
14-15.

OnDecembeg, 2015 Plaintiffs’ propertymanagesentan e-mail to Gehmarto schedule
anappointmento inspect the pperty.Compl. § 16 Thenextday,thepropertymanager
“‘communicatedvith” the City andGehmarto inform themthatanewalarmsystemhadbeen
installedandto requestare-inspection othe property.Compl. { 17The propertypassedhefire
alarminspectiorwith the City’'s Codemastenyvho separatelyeportedtheresultof the inspection
to theCity. Compl. § 18.

Gehmarconfirmedby e4mail on Decembef2 thatthe City hadPlaintiffs “document on
theirfile showingthattheypassedhe inspection.” Compl. I 18lowever,the ‘Fire Department
Defendantsdid notissuea certificateof rentalsuitability for the property.Compl.  20.
Plaintiffs claim that,“[a]s aresultof Defendantsfailure to issuethecertification,Plaintiffs were

unableto rentthe[P]ropertyandlosttheir sourceof incomeandwereunableto pay themortgage
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of the [P]roperty.” Compl.  2PRlaintiffs claim that,consequently, therppertywasforeclosed
andscheduledo be soldat asheriffs saleon November9, 2017. Compl. § 22.

Plaintiffs filed a complainin the Court of CommoRleasof Northampton County on
August 6, 2018namingDefendantghe City of EastonElizabethGehmanjndividually and in
her official capacityandJohnBast,individually andin his official capacityasthe Chief of the
EastonFire DepartmentPlaintiffs bringfederalclaimsunder 42 U.S.C. § 1988r both
substantiveandproceduraddue process violatiorendstatelaw claimsfor negligenceand
tortiousinterferencewith contractualelations.

OnFebruaryg, 2019, Defendantemovedhis actionto this Court.SeeNotice of
Removal ECFNo. 1. Defendants moved dismissthe complainandarguethatPlaintiffs
claimsagainstBastaretime-barredandthatthe complaintfails to statea claim uponwhichrelief
canbegrantedECFNo. 4. After severalstipulatedextensions of thBme for Plaintiffs to
respondo the motionPlaintiffs counselfiled amotionto withdrawbasedon nonpayment of
feesonMarch 27, 20190nMay 3, 2019, the Coudrantedthe motiongavePIlaintiffs thirty
daysto seeksubstitutecounselanddirectedthemto file anyresponséo themotionto dismiss
by June 10, 201ECFNo. 11.0nJune 10Plaintiffsfiled a responsdetailingtheir disputewith
their former counselhowever they did not otherwise respotmwithemotionto dismissas
directed ECFNo. 12. The CourtgrantedPlaintiffs onefinal opportunityto respondo themotion
to dismissanddirectedthemto file a responsbky July 10, 2019ECFNo. 13.0n July 9, 2019,
Plaintiffs filed a responsthatonceagainexplainectheir position concerningheir disputewith
theirformercounsel but did naddresshemotionto dismiss ECFNo. 14.

II. LEGAL STANDARD

In rendering a decision onmnaotionto dismissunder Rule 12(b)(6}his Court must

“acceptall factualallegationsastrue [and] construe the complaiint the light most favorable®
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theplaintiff.” Phillips v. Cnty.of Allegheny515 F.3d 224, 23@d Cir. 2008) (quotingPinkerv.
Roche Holdings Ltd292 F.3d 361, 374 n(Bd Cir. 2002))(internalquotationmarksomitted).
Onlyif “the ‘[flactual allegations . .raisearight to relief above thespeculativdevel” hasthe
plaintiff stateda plausibleclaim.|d. at 234 (quotingBell Atl. Corp.v. Twombly 550U.S. 540,
555 (2007)).However,“the tenetthatacourt mustaccepiastrueall of theallegationscontained
in a complainis inapplicableto legal conclusions.’Ashcroftv. Igbal, 556U.S.662, 678 (2009)
(explainingthat“[d]eterminingwhethera complainstatesa plausibleclaimfor relief . . .[is] a
contextspecifictaskthatrequiresthereviewingcourtto draw onits judicial experienceand
commonsense”).The defendanbearsthe burden of demonstratitigat a plaintiff hasfailed to
stateaclaim uponwhich relief canbegranted. Hedgesv. United States404 F.3d 744, 75(Bd
Cir. 2005)(citing Kehr Packagesinc. v. Fidelcor, Inc., 926 F.2d 1406, 140@d Cir. 1991)).

IV.  ANALYSIS

Plaintiffs did not respontb Defendantsmotionto dismiss,evenafterthe Courttwice
orderedthemto do so.Local Rule 7.1 providethat,in theabsencef timely response, a court
maygrantamotionasuncontestedSeeE.D. Pa.L.R. 7.1.However,the Third Circuit Court of
Appealsdiscourageslismissingapro secivil rightsactionbasedonly on aplaintiff’s failure to
respondo amotionto dismisswithout considering theerits.SeeStackhouse&. Mazurkiewicz,
951 F.2d 29, 3Q3d Cir. 1991);Blacksheaw. Verizon,DE, LLC, No. CIV.A. 11-1036, 201IVL
5116912at*1 (E.D.Pa.Oct. 27, 2011)addressingneritsof unopposednotionto dismiss).

Thereforethe CourtconsiderdDefendantsmotion uncontestedndproceedso themerits.

A. SubstantiveDue ProcessClaim

Count | ofPlaintiffs complaintallegesa substantive dugroces<laim under the-ifth

andFourteenth Amendments of theS. Constitution.To properlyallegeaviolation of
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substantive duprocessaplaintiff must show(1) a propertyinterestprotectedoy the Fourteenth
Amendmentnd(2) deprivation othatinterestdueto behaviorby local officials that shocks the
consciencePeranov. Twp. ofTilden, 2010WL 1462367at*7 (E.D.Pa.Apr. 12, 2010)citing
Chaineyv. Street 523F.3d 200, 2193d Cir. 2008)),aff'd 423F. App’x 234 (3d Cir. 2011).

TheThird Circuit expresslyadopted the shocks thensciencastandardor landuse
actionsin United Artists TheatreCircuit, Inc. v. Township of Warringtorrepudiating théess
demanding “improper motiviest” thathad previouslygovernedsuchcases316 F.3d 392, 400
(3d Cir. 2003)(internalquotationmarksomitted). The Courthasnotedthat theheightened
standardis designedo avoid convertindederalcourtsinto super zoning tribunalsEichenlaub
v. Twp. of Indiana385 F.3d 274, 28&d Cir. 2004).

Whatshocks theonsciencévaries depending on thiactualcontext,”id. at 285 (quoting
UnitedArtists 316 F.3dat 400), but thestandardencompasse®nly the mosiegregiousfficial
conduct.”ld. (quotingCty. of Sacrament®. Lewis 523U.S.833, 846 (1998)). Actionskenin
violation of statelaw, in badfaith, dueto impropermotive, or basedon considerations outside
theactors jurisdictionaregenerallynot sufficiently egregioudo shock theconscienceSee
UnitedArtists 316 F.3dat402;Cornealv. JacksonTwp, 313F. Supp. 2d 457, 46@M.D. Pa.
2003),aff'd 94 F. App’x 76 (3d Cir. 2004).Absentclaimsof corruption selfdealing,bias
againstanethnic group, or interib interferewith constitutionallyprotectedactivity, the Third
Circuit anddistrict courts havdesitatedo find official behaviorin theland usecontext
conscienceshocking.Seek. Rockhill Twp.v. RichardE. PiersonMaterials Corp, No. 18-
02730, 2019VL 2357589at *3—4 (E.D. Pa.June 4, 2019)collectingcases).

Plaintiffs haveallegedthefirst elementapropertyinterestprotectecoy the Fourteenth

Amendment: they own the rental property in EaskRS, Inc. v. DiLazarg 771F. Supp. 2d
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382, 440(E.D.Pa.2011) (notinghataninterestin control,use,andenjoymentof propertyis
protectedby the Fourteenth Amendmendff'd, 476F. App’x 282 (3d Cir. 2012).However,they
havefailed to allegegovernmentctionthatmeetsthe “shocks theonsciencestandard.
Plaintiffs allege at best thatthe City and/orits officials failed to reissuea certificateof rental
suitability, evenafterthe propertypassedherequiredinspection, which prevented Plaintiffs
from renting apartment®laintiffs do notallegethatDefendantsactedin badfaith or with an
impropermotive;insteadtheyattributethefailure to reissuethecertificateto the“negligence
andcarelessnessf the Defendants.'Compl. I 24This conductfalls far short of thdevel of
governmenactionthatviolatessubstantive duprocessSeeKapishv. AdvancedCodeGrp., No.
3:15CV278, 2013WL 5124143at*5 (M.D. Pa.Sept.1, 2015)allegationghatbuilding code
inspectorsappliedunfairinterpretationof thelocal building code,causingdelaysandadditional
expenseto thecompletionof plaintiffs’ newhome did nostatesubstantive due proceslaim);
seealso Eichenlauly. Twp. of Indiana385 F.3d 274, 28@d Cir. 2004) (holdinghatapplying
requirementso plaintiff’s property noappliedto other properties, making unannouneedi
unnecessarinspectionandenforcemenactions,anddelayingpermitsandapprovals e not
“conscienceshocking” actions givingiseto dueprocesslaimg. Thereforethe Courtwill

dismissPlaintiffs Fourteenth Amendment substantive gwecesslaim.

B. Procedural Due ProcessClaim

In Countll of thecomplaint,Plaintiffs allegethat Defendantwiolatedtheir procedural
dueprocesgights.“To establishaviolation of procedural due process, hlaintiffs must prove
thata persoractingunder color oftatelaw deprivedthemof aprotectedoropertyinterest,and
thatthestateprocedure fochallengingthedeprivationdoes nosatisfytherequirement®f

procedural du@rocess.’Haywardv. Borough of Sharoslill, No. CIV.A. 13-825, 2013VL
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5777293at*4 (E.D.Pa.Oct. 25, 2013) (quotingProsperiv. Twp. of ScoitNo. 6-501, 2006VL
2583754, *3(W.D. Pa.Sept.7, 2006)) At its core,procedural duerocesss the “opportunityto
beheard'at ameaningfultime andin ameaningfulmanner?” Matthewsv. Eldridge 424U.S.
319, 333 (1976)seealso Peranor. Twp. ofTilden, 423F. App'x 234, 237-383d Cir. 2011)
(upholding thegrantof amotionto dismissa procedural duprocessclaim wherethereexisted
adequatetatebasedjudicial remediedor challengingadministrativdand usedecisions”)."A
stateprovidesconstitutionallyadequat@roceduradueprocesswhenit provides feasonable
remediedo rectify alegalerrorby alocal administrativebody.” Hayward 2013WL 5777293,
at*4 (citing Desiz Pizza,Inc. v. City of Wilkes-Barre, No. 01-480, 2006VL 2460881 at*17
(M.D. Pa.Aug. 23, 2006)).

Plaintiffs claim that“Defendantscontinuousfailure to reinspecPlaintiffs’ propertyand
notallowing anytenantsn the propertynateriallydevaluesPlaintiffs' legalrightsandinterests
relatedto and/orheldwithin the property’andarguethat Defendantgrovide noprocesor
proceduredby which Plaintiffs couldchallengeheallegeddelayin inspecting the propergnd
approvingit for rental. Compl.{ Y 35-36.However,asDefendantgoint out,Section456-
19(G)(1)of theCity Code oftEastonallowsanypersonaffectedby a decision of £ity Code
EnforcemenOfficer to appealo the City’s PropertyMaintenanceBoardof Appeals EastornCity
Code 8§ 456L9 (G)(1)(“Any personaffectedby a decision, notice arderof a Code
EnforcemenOfficer underthis article shallhavetheright to appeato the City of Easton
PropertyMaintenanceBoardof Appeals.”)! Additionally, the City Code allows any aggrieved

citizen to appeal an adverse decision of the Property Maintenance Board olsApyika Court

1 The Easton City Code is available lattps://www.ecode360.com/9644248?highlight=
inspect,inspection,inspections,inspections%?20license,license,licensem{éeemrchld=11435
93901613690#9644248 (last accessed July 17, 2019).
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of Common Pleas. Easton City Code 8§ 486(G)(3)(c).Plaintiffs do notidentify theseappeal
proceduresn their complaint,muchlessallegethattheydo not satisfy the requirements of
procedural due procedBecause “[Plaintiffs fail] to make any allegation regarding the adequacy
of the state procedure at issue, dismissal is appropriitk v. Sussex Ciyo. CIV.A. 11-121-

RGA, 2012 WL 1970879, at *11-12 (D. Del. June 1, 2(@i®missingprocedural due process

claim based omoning violations where state law allowed appeals of adverse zoning decisions to
zoning board and state coyrge also Hayward2013 WL 5777293, at *4 (dismissing

procedural due process claim where plaintiff did not avail himself of judiciahamézm

available under state law to challenge bordsiglenial of permit for renovations to plaintgf’
property). Plaintfs have failed to state a procedural due process claim and the Court geants th

motion to dismiss with respect to Count .

C. Negligence Claim

Plaintiffs also allege aegligenceclaim in Count Il of their complaint, alleging that
Defendants “failed toender proper services” to Plaintiffs in accordance with the required

standard of care, which resulted in harm to Plaintiffs. Compl. {1 39-40. Defendants move to

2 Defendants correctly recognize alternative bases to dismiss the due process clai

against Gehman and BaBecause claims against a municipal official in his or her official
capacity duplicate claims against the municipality itself, courts disffisgal capacityclaims

as redundant when a plaintiff brings identical claims against the citylgirSet Palrar v. City

of ScrantonNo. CV 3:17-2369, 2018 WL 3207323, at *2—-3 (M.D. Pa. June 29, 2018)
(dismissing duplicative claimsXavala v. RobinsgrNo. CIV.A. 12-3527, 2012 WL 6209890, at
*3 (E.D. Pa. Dec. 12, 2012)[C] ourts regularly dismiss lawsuits brought against individuals in
their official capacity if the relevant governmental entity was also su&etause Plaintiffs

state the same claims against Easton, their claims against Gehman and Bast fircthkeir of
capacities are redundaatditionally, Plaintiffs cannot prevail on their claims against Gehman
and Bast in their individual capacities because the complaint contains no afisgsti
involvement by either Gehman or Bast in the alleged due process viol&&mA.costa v.
Democratic City Comm288 F. Supp. 3d 597 (E.D. Pa. 2018) (holding that government official
must have had some personal involvement in unconstitutional conduct to be liable under Section
1983 and dismissing claims where no personal involvement alleged).
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dismiss and argue that Pennsylvasigblitical Subdivision Tort Claims Act (PSTCA), 42 Pa.
C.S. § 8541¢t seq.bars negligence claims against them.

ThePSTCAgrants immunity from liability for state law tort claims to municipalities,
municipal agencies, and municipal officers acting in an official cap&igd2 Pa. C.S. § 8541
(“[N]o local agency shall be liable for any damages on account of any injury to a person or
property caused by any act of the local agency or an employee thereof dnerysoson.”).
Plaintiffs negligence claim does not fall under any of the eight types of negéggaicnsfor
whichthe PSTCAdoes not grant immunityTherefore, the City of Easton is immune from any
liability on this claim.See The Choice Is Yours, Inc. v. The Choice Is Ybiars2:14€CV-01804,
2015 WL 5584302, at *7 (E.D. Pa. Sept. 22, 2015) (hglthatthe PSTCAshields
governmental entities from liability). The PSTCA also grants immunity to individualaipal
officials to thesame extent as the local agencies that employ them except, however, that
individual officials may be held liable for acts amounting to a crime, actuad factual malice,
or willful misconduct.Indira v. Groff No. CIV.A. 14-4050, 2015 WL 1637151, at *11 (E.D. Pa.

Apr. 13, 2015)citing 42 Pa. C.S. 88 854142, 8545, 8p9herefore, Defendants Gehman and

3 Specifically, he PSTCA permits negligence claims resulting from: (1) vehicle liability;
(2) the care, custody and control of personal property; (3) the care, custbdyrdarol of real
property; (4) trees, traffic controls and street lighting; (5) utility serfdcdities; (6) streets; (7)
sidewalks; and (8) the care, custody and control of animals. 42 Pa. C.S. § 8542(b). Although
Plaintiffs’ claims involve their property interest in real estate, the “care, custodyoat| of
real property” exception does not permit a negligence claim in this case be@aesedption
applies only where a municipal defendantegligent act makes real pesty defectiveor unsafe
for its regular or intended udeelLuca v. Sch. Dist. of Philadelphi@54 A.2d 29, 31 (Pa.
Commw. Ct. 1994§“[O]Jur Supreme Court has stated that [the real properygption applies
only where a negligent act makes the reapprty itself unsafe for the regular, intended or
reasonably foreseeable uses of the property.”).
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Bast are immune from liability on Plaintiffaegligence claim as well. The Court therefore
grants Defendantsnotion to dismiss with respect to Couhtdf the Complaint.

D. Tortious Interference with Contractual Relations

Plaintiffs bring a claim for tortious interference with contractual relatioi@omnt IV of
their complaint. Defendants move to dismiss and argue that the PSTCA provides yrandnit
in the alternative, that Plaintiffs have failed to state a claim.

Defendants correctly recognize that the PSTCA shields municipalities from liability fo
claims of tortious interference with contractual relati®ee Indira2015 WL 1637151, at *11
see alsdegli v. Strimel No. CV 14-6204, 2015 WL 5093048, at *6 n.6 (E.D. Pa. Aug. 28, 2015)
(recognizing that PSTCA grants immunity from intentional tort claims to local gmemt).The
PSTCA also immunizes individual municipal officials from liability to the same exteihieas
local agencies that employ them except, howetet,individual officials may be held liable for
acts amounting to a crime, actual fraud, actual malice, or willful miscorSieet2 Pa. C.S. 88
8541-42, 8545, 855Qeidy v. Borough of Glenolde@77 F. Supp. 2d 547, 567—-68 (ERa.
2003),aff'd, 117 F. App’x 176 (3d Cir. 2004)Willful misconductin this context has the same
meaning as the term intentional toBrown v. Muhlenberg Tp269 F.3d 205, 214 (3d Cir.
2001).See also Indira2015 WL 1637151, at *11 (finding individual defendants entitled to
PSTCA immunity where plaintiff did not state a claim for tortious interferenamsigthem).

To state a claim for tortious interference with contractual relations a plaintitfaiiege:
“(1) an actual or prospective contractual relation; (2) the purpose or intent taHsaphaintiff
by preventing the relation from occurring; (3) the absence of privilegetdicaison on the part
of the defendant; and (4) the occasioning of actual damages resulting frorfeticadés

conduct.”"Perma-Liner Indus., Inc. v. U.S. Sewer & Drain, In630 F. Supp. 2d 516, 524 (E.D.
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Pa.2008) (citingThompson Coal Co. v. Pike Coal C412 A.2d 466, 470-71 (Pa. 197%¢e
also McClease v. R.R. Donnelley & Sons,@a6 F. Supp. 2d 695, 703 (E.Pa.2002).

Plaintiffs allege that, as a result of Defendafdgure to issue the rentakrtification,
they could not rent the property and lost their source of income, which caused them tmdefaul
the morgagefor the propertyCompl. I 21. Although the complaint specifies only that
“Plaintiffs have a valid and enforceable right in their property,” Plagn§éfem to base their
claim on the loss of prospective tenants of their property. To allege progpemtitvactual
relations, a plaintiff must allege “something less than a contractual right, sognetbre than a
mere hope.Neopart Transit, LLC v. CBM N.A. In@14 F. Supp. 3d 628, 639 (E.D. Pa. 2018)
(quotingBP Envtl. Servs., Inc. v. Republic Serirsc,, 946 F.Supp.2d 402, 412-13 (E.D. Pa.
2013). Plaintiffsdo not allege any facts to suggastasonable likelihood of future contracts
with tenantsMoreover Plaintiffs make no allegatioraf personal action or inaction by either
Gehman or Bast. Nor does the complaint contain any allegation to support teedafdrat any
defendant acted with the intent to harm Plaintiffs by preventing them fraimgeheir property.
SeeEmpire Trucking Co., Inc. v. Reading Anthracite Coal, @31 A.3d 923 (Pa. Super. Ct.
2013)(recognizing that a claim for tortious interference with contractual relataopusres proof
that the defendant acted for the specific purpose of causing harm to the figinttérfering
with a contractual relationship). Plainsiftherefore have failed to state a claim for tortious
interference with contractual relations against Defendants Gehman andriRbgterefore have
failed to allege willful misconduct. Therefore, the PSTCA provides immunitlf edendants,

and the Court grants Defendants’ motion to dismiss Count IV of the complaint.
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V. CONCLUSION
For the reasons discussed above, the Court grants Defendatitsi to dismis$.A

separate order follows.

BY THE COURT:

/sl Joseph F. Leeson, Jr.
JOSEPH-. LEESON,JR.
United State<District Judge

4 A court must generally grant leave to amend before dismissing a 8 1983 pleading that is

merely deficientSee, e.g., Shane v. Fauv2i3 F.3d 113, 116-17 (3d Cir. 2000). “Dismissal
without leave to amend is justified only on the grounds of bad faith, undue delay, prejudice, or
futility.” Alston v. Parker363 F.3d 229, 236 (3d Cir. 2008ecause th® STCAbars Plaintiffs

state law claims against the Ldf Easton, amendment would be futile, and those claims against
Easton are dismissed with prejudiBecause the PSTCA bars claims against Gehman and Bast
unless they commit willful misconduct, amendment is futile with respect to Plaintifféjerge
claim against them and that claim is dismissed with prejudice as well. However, Plaittifis
allowed leave to amend with respect to all other claims. Because the CoursdssRiaintiffs’
claims on other grounds, it does not at this time address@eies’ argument that claims

against Bast are tirAearred.However, Plaintiffs are advised that any amended complaint should
take into account the applicable tyear statute of limitation§ee Sameric Corp. of Delaware

v. City of Philadelphial42 F.3d 582, 599 (3d Cir. 1998) (recognizing tyear statute of

limitations for § 1983 claims and Pennsylvania tort claims).
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