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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

EDGAR RIVEROSSANCHEZ and
MARIA RIVEROS-SANCHEZ,
Plaintiffs,

V. : No. 5:1%v-0545
CITY OF EASTON, JOHN BAST, and

JOHN H. PRICE,
Defendants.

OPINION
Defendants Motion to Dismiss for Failure to State a Claim—GRANTED

Joseph F. Leeson, Jr. February 4, 2020
United States District Judge

l. INTRODUCTION

This action was commenced Ipyo sePlaintiffs, husband and wife Edgar Riveros-
Sanchez and Maria River&anchez (“Plaintiffs”), against the City of Easton, Pennsylvania
(“the City”) and its employees (collectively, “Defendanti) alleged civil rights and state law
violations in connection with rental property owned by the Plaintiffs. On July 25, 2019, this
Court issued an Opinion and Or8granting Defendants’ motion to dismBEintiffs’ initial
Complaint. The Court granted Plaintiffs leave to file an Amended Complaint, which they did on
August 23, 2019. Shortly thereafter, Defendants moved to dismiss the Amended Coardaint,
that motior—resting on largely the same grounds as thd&ialmotion—is now before the
Court. For the reasons set forth below, Defendants’ motion to digmi8smended Complaint

is granted, anthe Amended Complains dismissed

! The Court writes for the parties and assumes their familiarity withpitsd» and Order.
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I. BACKGROUND

A. Facts Alleged in theAmended Complaint?

Plaintiffs owned a building containirrgntal apartmeninitslocated at723 Washington
St.” in Easton, Pennsylvania. Plaintiffs’ Amended Complaint, ECF No. 17 (“Am. Compl.”),
Countlll T A2 On August 25, 2014, Plaintiffs met with City of Easton Fire Inspector Terry
Foulk andother City officials to discuss installation of a fire alarm system at Plaintiffp'goty.
Id. Around this time, Plaintiffs were also engaged in Chapter 13 bankruptcy proceddifigs.
As a result of the August 25, 2014 meeting, Plaintiffs obtaiaadtal agreement with Inspector
Foulk that two months after the Bankruptcy Court Judge gave Plaintiffs their Finad ldbtic
Bankruptcy discharge . . . [they] would have the fire alarm purchase process in mition.”
Plaintiffs state that “[me of the reasons” they had not installed a fire alarm system earlier was
that they “had to make court ordered Chapter 13 bankruptcy payments” and they “didn’t have the

$5,000” required to install the systerd. As a result, “Plaintiffs had to keep negotiating for a

2 These facts are drawn from tAenended Complaint anare accepted as true, with all
reasonable inferencéging drawn in Plaintiffs’ favorSee Lundy v. MoneoCty. Dist.

Attorney’s OfficeNo. 3:17€V-2255, 2017 WL 9362911, at *1 (M.D. Pa. Dec. 11, 20def)ort

and recommendation adopte2D18 WL 2219033 (M.D. Pa. May 15, 2018). The Court is also
cognizant thapro sepleadings must be “liberally construedddrick v. Scully Cg.No. CV 17-
02566, 2018 WL 6044929, at *2 (E.D. Pa. Nov. 19, 202&)ditionally, the Court’s recitation

of theallegationsof the Amended Complaigienerallydoes not include conclusory assertions or
legal contentions, neither of which need be considered by the Court in determining the viability
of Plaintiffs’ claims. See Brown v. Kaiser Found. Health Plan of Mid-Atl. States, Nw.. 1:19-
CV-1190, 2019 WL 7281928, at *2 (M.D. Pa. Dec. 27, 2019).

3 The Amended Complaint is organized into paragraphs denoted by capital letters under
each of four “Counts,” rather than consecutively numbered paragraphs. As such, the €ourt cit
to the Amended Complaint by codnumber” (Count I, 11, 1ll, or IV)and paragraph “letter”
(paragrapiA, B, C, D, etc.).

4 A “Final Decree” in Plaintiffs’ bankruptcy proceeding, attached to the Amended
Complaint, shows that on July 1, 2015, the estate of Edgar RiSarosdiez was “fufi

administered” and the Bankruptcy Trustee discharged.
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fire alarm system at an affordable priegth the company “Tyco Integrated Systems,” and this
process “took 10 months to completed.

Plaintiffs allegethat during the time they were negotiating vitikefire alarm installer
over the pice of installation, the City recognized that the apartments in Plaintiffs’ buitdiage
up to Residential Rental Inspection [C]ode requirements with 16 smoke detectors and 4 fir
extinguishers.” Am. Compl., Coufit { A. During this time, “Plaintif6 kept in communication
with the City Code Inspector Liz Gehmand. To honor the “spirit” of their oral agreement
with Inspector Foulk and “to keep this moving, Plaintiffs gave Paul Philips of Tyco dteelgr
Systems $3500 within two months after the Bankruptcy Judge granted the Final Notice of the
discharge date” as a down payment on installation of a fire alarm sy&terRlaintiffsstate
that, in fact, they “produced this down payment money within 27 days of the dischargeldlate.”

At some poinin time—and thisis the heart of Plaintiffs’ grievaneethe City “posted the
723 Washington St. property with a CLOSED USE FORBIDDEN SIGN declaring that all
occupants must vacate the property in 7 days.” Am. Compl., QoymB. While the
allegationgdo not state exactly when the City posted this sign, photographs attached to the
Amended Complaint picture a date of “7/28/15” appearing on the &ignEx. D. Plaintiffs
state thabefore posting the sigihe City “failed to givgthem] proper notice . . . as the City did
not notify the Plaintiffs’ registered Property Manager who had a real estate |loffated in
Easton for 64 years.id., Countlll § B. More specifically, Plaintiffs allege that “[tjhe City
Code office failed to call the phone number for the designated and registered propeggrmana
who was listed on the Code Office’s own paperwork” and whose address and phone number

have been the sanir 64 years.” Id.
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At least onampetus for issuing Plaintiffs a violation and “postirigeir propertyfor
failure to have an active fire alarm systeppears to have beesccording to the Amended
Complaint,a change in political administrations witlthe City goverment. Plaintiffs allege
that some members of the€ity Code Ufice,” who were part of a new administration, “appeared
not to be aware of the full extent of the Plaintiffs’ overall situation and constammuanications
with the City.” Am. Compl., Countll  B. Specifically, Plaintiffs avethat theyhad been in
communicatiorwith the City “as the fire alarm system price was negotiated, and eventually the

fire alarm system was installed in the property, and the alarm system was psgsetian by

The Amended Complaint also takes issue with representations madéNiotice of
Violation” letter Plaintiffs received from the new City Fire Marshall in conjunciitth the
“posting” of their propedy. Plaintiffsstate that “[t{jhe new Fire Marshall, John Price” stated in
this letter® that “repeated attempts to get this alarm installed for the past 10 months were
ignored.” Am. Compl., Courtl { B. Plaintiffs claim this allegation “is a complet@$ehood
as the many printed email communications with the City and copies of different tomiiihc
Tyco show that [they were] not ignoring the need to install a fire alalthn. They contend that
the “numerous exhibits which show communication andraats with the City’s Residential

Rental inspector” “prove| ] false” the Fire Marshall’s claim, and “[theperty was up to the
residential rental code all during that timed., Countlll  C. Plaintiffs further state that

“whoever gave the order to have the property posted and shuttered was at fault in ¢nis matt

5 Although it is noentirely clear from the allegations alaiwewhat “letter” Plaintiffs are

referring, a “Notice of Violationletterthat begins “Dear Property Owner” and contains the
admonishing language Plaintiffs cite is attached to the Amended Complaint and t&xiba
E.H
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Id., Countlll § B. They additionallyake issue with the fact that the Notice of Violation letter
was not datedld.

According to the Amended Complaint, the City’s failure to gieéice beforessuing
Plaintiffs aviolation and posting the above-mentioned sign—whishlted in Plaintiffs’ tenants
vacatingthe property—and its pursuing this course of conduct notwithstaigliting
“agreement” Plaintiffs thought they had witie Cityand(ii) Plaintiffs’ work to get an alarm
system installecconstituteda “lack of due process” that “would shock the conscience of any
reasonably thinking person!” Am. Compl., Couint{] B. Plaintiffs moreover state thttrough
its conduct riative to themthe City Code Office “showed bad faith, corruption, intent to
interfere withconstitutional protected activity, and eventual deprivation of Plaintiffs’ prppert
and income flow.”ld. As to the harm that allegedly resulteonfithe City’sconduct, Plaintiffs
aver that “[w]ith tenants being forced to vacate by City officials, the building masye so
Plaintiff[s] should get paid back the money [they] paid for 6 months while the building was
empty. The alarm system was eventually instadkedgreed.”d., Count IV { B.

Based on the abowalegationsPlaintiffs assert four causes of action: violation of
substantive due process (Count I), violation of procedural due process (Count Il), negligenc
(Count IIl), and tortious interferencetiv contractual relations (I\V9. See generallyAm.

Compl. Althoughtheydo not specify, the Court assumesttRlaintiffsbring each claim against

6 The Amended Complaint’s allegations are presented under four “counts,” with the

majority of the allegations appearing under the “negligence” count. Given ¢nal lib

construction to whiclpro sepleadings are entitled, the Court reads the allegations in a general
manner, not limiting their application to the specific “count” under which they appear, such that
if the allegations under “negligence/erecapable oktatinga claim for any of the other three
causes of actigrthe Court would so find.
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all Defendants. Additionally, the Amended Complaequess “60 days to find Counsel if there
are furthe court filings to be made.1d. at 3.

B. Procedural Background

Plaintiffs filed the initial Complaint in this mattethrough counsel, in the Northampton
County Court of Common Pleas on August 1, 2818eeECF No. 1.They served the
Complaint on Defendants between January 7 and January 16° Zx9id On February 6,
2019, Defendanteemoved the matter to this Couf®ee id Shortly thereafter, on February 13,
2019, Defendants filed their motion to dismiss the Complaint farrtatb state a claimSee
ECF No. 4. While Defendants’ motion was being briefed—the Court approved several
stipulations for extensions of Plaintiffs’ time to respond to the motion—Plaintifishsel
moved to be relievedSeeECF No. 10. The Court granted counsel’s motion on May 3, 2019,
and stayed the case for thirty days to allow Plaintiffs to find substitutesel. SeeECF No. 11.
The Court moreover directed that Plaintiffs had until June 10, 2019, to file their respdrese to t
pending motion to dismissSee id.

On June 11, 2019, Plaintiffs filed a “response to counsel’s motion to withdraw,” setting
forth what they understood to be the circumstances behind their disagreement with calinsel a
requesting a “60-day extension to find new counsel.” ECF No. 12. In an Order dated June 19,
2019, the Court denied Plaintiffs’ request for a sixty-day extension of time to find neweouns
further stating that if Plaintiffs did not file a response to Defendants’ motionrtosdivy July

10, 2019, the motion would be deemed unoppoSeECF No. 13. Plaintiffs filed their

! The Complaint was filed by attorneys Mathew B. Weisberg and Gary Schafkopf, and
named the City, Elizabeth Gehman, and John Bast as Defendants.
8 According to fendants’ Notice of Removal, after the Complaint was initially filed on

August 6, 2018, Plaintiffs did not serve it; however, the Complaint was “reinstated” onyJanuar
14, 2019, and subsequently served on Defend&asECF No. 1.
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response in opposition to the motion to dismiss on July 9, iR0APro secapacity. SeeECF
No. 15. On July 25, 2019, the Court issued its Opinion and Order granting the amation
allowing Plaintiffs thirty days to file an Amended ComplaihnBeeECF Na 16. Plaintiffs filed
their Amended Complaint on August 23, 2048eECF No. 17, and Defendants filed their
motion to dismiss the Amended Complaint on September 5, 26é8CF No. 18. On
September 27, 2019, having received no response from Plaintiffs to Defendants’ second moti
to dismiss, the Qurt issued an Order directing that if no response was received by October 17,
2019, the motion would be deemed unopposaeeECF No. 20.Plaintiffs filed their response
in opposition to Defendants’ motion to dismiss on October 16, 28&8ECF No. 21.
[I. STANDARD OF REVIEW

In Ashcroft v. Igbal556 U.S. 662 (2009), ttieupremeCourtclarified the appropriate
pleading standard ifederalcivil actionsandset forth a twestepapproach to basedwhen
decidingmotiors to dismissbrought under Federal Rule of Civil Procedure 12(b)(6) for failure to
state a claimFirst, district courts are to “identify [ ] pleadings that, because they are no more
than conclusions, are not entitled to the assumption of tridh 4t 679;see id.at 678 (“A
pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of theeeks of a cause
of action will not do.” (quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) Thourot
v. Monroe Career & Tech. InstNo. CV 3:14-1779, 2016 WL 6082238, at *2 (M.D. Pa. Oct. 17,
2016) (explaining that “[a] formulaic recitation of the elements of a causdiofi’aalone will
not survive a motion to dismiss). Though “legal conclusions can provide the framework of a

complaint, they must be supported by factual allegatiolggdl, 556 U.S. at 679. Second, if a

o The Court dismsed Plaintiffs’ state law claims against the @¥iyh prejudiceon
immunity grounds and granted Plaintiffs leave to amend their pleadings as to the remaining
claims.
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complaint contains “welpleaded factual allegations, a court should assume their veracity and
then determine whether they plausibly give rise to an entitlement to rdlief’A claim has

facial plausibility when the plaintiff pleads factual content that allows the couravottie
reasonable inference that the defendant is liable for the misconduct allédyet. 678. This
standard, commonly referred as the “plausibgiigndard,” fs not akin to a ‘probability
requirement,” but it asks for more than a sheer possibility that a defendant klasrderteully.”

Id. (citing Twombly 550 U.S. at 556-57)Itis only where the “[flactual allegations . . . raise a
right torelief above the speculative level” that the plaintiff has stated a plausible€laim.
Phillips v. Cty. of Alleghenyp15 F.3d 224, 234 (3d Cir. 2008) (quotihgombly 550 U.Sat

555).

The Court’s taskhen postigbal, in deciding a motion to dismigsr failure to state a
claim, is to determine whether based upon the facts as alleged, which are taken as true, and
disregarding legal contentions and conclusory assertions, the complaint staitesfar ¢lalief
that is plausible on its facdgbal, 556 U.Sat679, Ashford v. FranciscoNo. 1:19€V-1365,

2019 WL 4318818, at *2 (M.D. Pa. Sept. 12, 2019) (“To avoid dismissal under Rule 12(b)(6), a
civil complaintmust set out sufficient factual matter to show that its claims are facially
plausible.”). Additionally, because Plaintiffs are proceedprg se the Court construdaheir
pleadingdiberally. See Morgan v. Sco®3 F. Supp. 3d 616, 620 (D. Del. 20{%ro se

pleadings, ‘however inartfully pleaded,” must be helddss stringenstandards than formal

pleadings drafted by lawyers.” (quotihtpines v. Kerner404 U.S. 519, 520-21 (1992

10 As the Supreme Courbunseled, “[d]etermining whether a complaint states a plausible
claim for relief . . . [is] a context-specific task that requires the remngeaourt to draw on its
judicial experience and common senskgbal, 556 U.S. at 679
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Lastly, the Court notes that in adjudicating a Rule 12(b)(6) mdfi@scope of whaitnay
be considexdis necessarily constraine@ courtmay“consider only the complaint,
exhibitsattachedo the complaint, matters of public record, as well as undisputedly
authentic documentbthe complainaris claims are based upon theseuments*' United
States v. Gertsmaio. 15-8215, 2016 WL 4154916, at *3 (D.N.J. Aug. 4, 2016) (quoting
Guidotti v. Legal Helpers Debt Resolution, L.L.Z16 F.3d 764, 772 (3d Cir. 20).3)
V. ANALYSIS

A. Plaintiffs’ State Law Claims

Notwithstanding the Court’s prialirectives—the Order grantin@efendants’ motn to
dismiss the Complaimgrovidedthat Plaintiffs’claims for negligence (as to all Defendants) and
tortious interference with contractual relatigasto the City) weradismissedvith prejudice see
ECF No. 16—Plaintiffs repleadtheir state law claisin the Amended Complaint. For the
reasons discussed lengthin its Opinion dismissing the Complaint—which the Court repeats
and expands upon belowthese claims remain precluded bg Pennsylvania Political
Subdivision Tort Claims Act, 4222 CONs. STAT. 88 8541¢t seq(“the PSTCA).

1. Negligence

The PSTCAprovides thatwith limited exceptions, tio local agency shall be liable for
any damages on account of any injury to a person or property caused by any act of the local
agency or aemployee thereof or grother person.” 4242 Cons. STAT. § 8541. Under the
statute, focal government agencies are immune from liability for their negligence unless thei

actions fall within an enumerated exception and would otherwise subject thexiltty It

11 Additionally, a court adjudicating a Rule 12(b)(6) motion may take judicial notice of
certain undisputed factsSee Devon Drive Lionville, LP v. Parke Bancorp, IiNn. CV 15-
3435, 2017 WL 5668053, at *9 (E.D. Pa. Nov. 27, 2017).
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Tiedeman v. City of Philadelphi@a32 A.2d 696, 698 (Pa. Commw. Ct. 1999). Here, the City of
Easton is a “local agency” as that term is defirsed42 . CONS. STAT. 8 8501, and none of

the statutory exceptions to immuniye at play;? see42Pa. CONs. STAT. § 8542(b).It follows

that, just as it failed the first time, Plaintiffs-pteaded negligence claim against the City must
fail again.

The Court also assumes Plaintiffs attempt to plead a claim of negligence as to the
individual Defendants John Price and John Bast. Similar to local government agenales, loc
government officialareshielded by immunity under the PSTCA and may only be sued for
damages whetheir injury-causingacts”constitut¢ | a crime, actual fraud, actual malice or
willful misconduct.” 42 Pr. CoNs. STAT. 8§ 8550;see42PA. CONS. STAT. 8 8545(conferring
immunity on municipal officialshat isgenerally consistent with the immunity conferred upon
municipal entities subject to certain limitationkidira v. Grdf, No. CIV.A. 14-4050, 2015 WL
1637151, at *11 (E.D. Pa. Apr. 13, 2015Jhe PSTCA also immunizes individual municipal
officials from liability to the same extent as the local agencies that employ them except,
however, that tortious individualficials may be held liable for acts amounting to a crime,

actual fraud, actual malice, or willful miscondugt “ Willful misconduct is more than mere
negligence or even gross negligence. For purposes of section 8550 of the P&IITOA, *
misconducthas the same meaning as the tantentional tort” Vicky M. v. Ne. Educ.

Intermediate Unit 19486 F. Supp. 2d 437, 460 (M.D. Pa. 2007) (qudDetate v. Kolle 667

A.2d 1218, 1221 (Pa. Commw. Ct. 199%)n reconsiderationNo. CIV.A. 3:06CV-01898,

12 Section 8542(b) waives immunity for veldiability, liability arising from the care,

custody, or control of personal property in the possession of a municipality, real property owned
or in the possession of a municipality, trees, traffic controls and street lightlitg,sdtivice
facilities, streets, sidewalks, animals, and liability arising from sexual abuse.
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2007 WL 2844428 (M.D. Pa. Sept. 26, 200 Plant v. Frazier564 F. Supp. 1095, 1098-99
(E.D. Pa. 1983) (observing that the PSTCA “oahpears to contempldiability for intentional
torts’). Therefore, lg definition, mere negligence is insufficient to invoke individoalnicipal
official liability under the PSTCA To the extent Plaintiffs attempt to assert a claim of
negligence against individual Defendants John Price or John Bast as officials iy tlseich a
claim fails as a matter of law.
2. Tortious I nterference with Contractual Relations

Plaintiffs’ tortious interference claim fares no bettean their negligence clainAs with
claims for negligence, the PSTCA confers immunity on local governments frons@aim
tortious interfereoe with contractual relationsSee Indira2015 WL 1637151, at *1E.
Rocknhill Twp. v. Richard E. Pierson Materials Cor@86 F. Supp. 3d 493, 502 n.9 (E.D. Pa.
2019) Egli v. Strimel No. CV 14-6204, 2015 WL 5093048, at *6 (E.D. Pa. Aug. 28, 2015)
(noting that docal township was “immune from intentional tort claims pursuant to the
[PSTCA]"). Plaintiffs’ claim fortortious interference as the Cityfailsas a result

Nor are there any allegatiorsand the facts do not supportkat either ofhie individual
Defendants, John Price or John Bast, engaged in “willful misconduct” that would waive thei
immunity under Sections 8545 and 8366 PSTCA!® See Grau v. New Kensington Arnold
Sch. Dist. 429 F. App’x 169, 173 (3d Cir. 2011) (finding a faduo plead “willful misconduct”
under 42 R. CoNs. STAT. § 8550where there wergo allegations thataye rise to a plausible
inference that defendants “desired” to cause ingurywere aware that such injury was

“substantially certain to follow, so thdesire can be implied” from threconduct) compare

13 Indeed, the Court sees no reference to “John Bast” outside the caption of the Amended

Compilaint.
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Walker v. N. Wales BorougB95 F. Supp. 2d 219, 231 (E.D. Pa. 2005) (finding allegations
sufficient to plead willful misconduct). Any claim for tortious interferentaariffs attempt to
asserfagainstthe individual Defendantsiust therefore fail.

The PSTCAdoes not, however, immunize local agencies agaorsttitutionaltorts,
which are brought pursuant to 42 U.S.C. § 1988omas v. Cty. of Chester, Pocopson Home
312 F. Supp. 3d 448, 453 n.26 (E.D. Pa. 2018) (“[T]he PSTCA does not affect § 1983 claims.”).
The Court therefore addresdhs viability of Plaintiffs’ claims for violation of their rights to
substantive and procedural due proceig-enly claims Plaiiffs were given leave to fplead.

B. Plaintiffs’ Constitutional Claims: Substantive and Procedural Due Process

As a threshold mattehé Courtassumes that Plaintiffs assert their claims for violation of
their constitutional due process rights pursuant to 42 U.S.C. §'4988&ction 1983 is a
mechanism for the redress of deprivations of substaotinstitutionaland statutory rights by

individuals acting under the imprimatur of state l&WHowever, theAmended Complaint fails

14 Unlike the initial Complaint,ite Amended Complaint is silent on this point.

15 Title 42 U.S.C. § 1983 provides as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any state . . . subjects, or causes to be subjected, any citizedruted
States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to
the party injured in an action at law, suit in equity, or other proper proceeding for
redress. . ..

Section 1983 “is not itself a source of substantive rights”; rather, the statuteeshead for
vindicating federal rights elsewhere conferred by those parts of the UnitedGtastgution
and federal statutes that gstribes.”Baker v. McCollan443 U.S. 137, 145 n.3 (1979);
Grammer v. John J. Kane Reg'l Cent&len Hazel570 F.3d 520, 525 (3d Cir. 2009)
(explaining that Section 1983 “is a vehicle for imposing liability against anyone who, under
color of state lawgeprives a person of ‘rights, privileges, or immunities secured by the
Constitution and laws™ (quotinylaine v. Thiboutot448 U.S. 1, 4-6 (1980))¥eeThree Rivers
Ctr. for Indep. Living v. Hous. Auth. of City of Pittsbur§B82 F.3d 412, 422 (3d Cir. 2004)
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to adequately &ge an underlying constitutional cause of actioreftirerdeprivation of
Plaintiffs’ substantive or procedural due process ri¢ht€onsequently, whether brought
pursuant to Section 1983 or some other right of action, these claims fail.
1. Violation of Substantive Due Process
a. Legal Principles

A claim allegingaviolation of the right to “substantive due process” against a state or
local government entity implicates the Due Process Clause of the Fourteenth Aenetalthe
United States ConstitutionThe substantive component of the Due Process Clause protects
fundamental liberty and property interests “against certain government actiomieggaf the
fairness of the procedures used to implement the@ottlieb ex rel. Calabria v. Laurel
Highlands Sch. Dist272 F.3d 168, 172 (3d Cir. 2001) (quotiagllins v. Harker Heights503
U.S. 115, 125 (1992)Perano v. Twp. of TildemNo. CIV.A.0900754, 2010 WL 1462367, at *7
(E.D. Pa. Apr. 12, 2010aff'd, 423 F. App’x 234 (3d Cir. 2011)To pleada claim alleging a
violation of the right to substantive due process as guaranteed by the Fourteenth Amendment,
one must satisfihe “shocks-the&onscience” standardAs the Third Circuit has explained,

“[t] he substantive component of the due process clause is violated by [state conduct] arhen it ¢

(“Once the plaintiff establishes the existence of a federal right, there anisbattable
presumption that the right is enforceable through the remedy of § 1983.”).

16 Although the Court does not reach the issue because Plaintiffs havedatatktthe
underlying constitutionallaims it is worth noting that even if they had adequately pleaded
constitutional deprivations, for Section 1983 liability to attach to the City (including the
individual Defendants in their official capacitieB)aintiffs would need to plausibly allege that
these constitutional deprivations were the result of thé<ipplicy or custom, whether made
by its lawmakers or by those whose edicts or acts may fairly be said to représeipadicy.”
Harris v. City d Philadelphig 171 F. Supp. 3d 395, 400 (E.D. Pa. 2016) (quddogell v.
Dep't of Soc. Servs. of City of New Y,@t86 U.S. 658, 694 (1978)). @ity policy or custom—
as opposed to the independent conduct@tyofficial—would need to be the “driving force”
behind the allegedonstitutionaharm. Weston v. City of Philadelphi&2 F. Supp. 3d 637, 649
(E.D. Pa. 2015).
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properly be characterized as arbitrary, or conscience shocking, in a constitseioseil
Gottlieb, 272 F.3d at 172 (quotingty. of Sacramento v. Lew23 U.S. 833, 847 (1998)
“[C]onduct intended to injure in some way unjustifiable by any government interest is the sort of
official action most likely to rise to the consciersi®cking level.” Gottlieb, 272 F.3d at 172
(quotingLewis 523 U.S. at 849%kee Andrews v. Monroe Cty. Transit Aug23 F. App’x 889,
892 (3d Cir. 2013) (applying the shocks-the-conscious standragpr v. Szupperd1l F.
App'x 525, 530 (3d Cir. 2011( There are no allegations of corruption, sdgling, interference
with constitutionallyprotected activity, or other conduct on behalf of any of the defendants
egregious enough to be cognizable as a violation of substantive due ffyodagbe context of
land-use disputes, a plaintiff must allege th@t)“he has a property interest protected by the
Fourteenth Amendmenf,and (2) he was deprived of that interest by local officials’ behavior
that shocks the consciencePeranqg 2010 WL 1462367, at *7 (citinGhainey v. Stree§23
F.3d 200, 219 (3d Cir. 2008)
b. Application to the Amended Complaint

The Amended Complaintike the initial Complaint—satisfiesthe first requirement of
the applicable standardPlaintiffsadequately plead a property interest protected by the
Fourteenth AmendmentHowever, the Amended Complaingiso like the initial Complairt-

fails to satisfy the second requiremehthe standard Plaintiffs fail to pleactconduct depriving

o “[N]ot all property interests wrthy of procedural due process protection are protected by

the concept of substantive due proceB4:S, Inc. v. DiLazarp771 F. Supp. 2d 382, 440 (E.D.
Pa. 2011) (quotingeich v. Beharry883 F.2d 239, 244 (3d Cir. 1989ff'd, 476 F. App’x 282
(3d Cir. 2012); rather, “for a property interest to be protected for purposebsifintive due
processjt must be ‘fundamental’ under the United States ConstitutiMS, Inc, 771 F. Supp.
2d at 440 (emphasis in original) (quotiHgl v. Borough of Kutztern, 455 F.3d 225, 235 (3d
Cir. 2006).
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them of their property intereitat “shocks the conscienceAs to the first requirement,
Plaintiffs state that they own rental pesty at 723 Washington St. in the City of Easteg
Am. Compl.,Count Ill T A and“[t] he Third Circuit has stated thatvnership is a property
interest worthy of substantive due process protec¢tiodFS, Inc. v. DiLazarp771 F. Supp. 2d
382, 440 (E.D. Pa. 2011) (quotibgBlasio v. Zoning Bd. of Adjustment for Twp. of W. Amwell
53 F.3d 592, 600 (3d Cir. 199%bhrogated on other grounds hjnited Artists Theatre Circuit,
Inc. v. Twp. of Warringtor316 F.3d 392 (3d Cir. 2003)). However, theyédawt articulated-
nor are there any allegations in the Amended Complaint from which to infer—how any of the
Defendants’ conduct deprivédaintiffs of their ownership interest in a wéyatshocks the
conscience.

The most that can be said for thmended Complaint is it alleges tia) a change in
political administrations led to a negligent oversight (that is, a failure to recdbaizan
informal agreemengxistedconcerning Plaintiffs’ installation of a fire alarm system), which
caused harm to the Plaintiffs, or, perhaps more plaugllynembers othe new administration
willingly chose to disregard anyagreementPlaintiffs may have hadith the Cityin the
interest of enforcing all applicable municipaldes against Plaintiffs and their property. While
an oversight resulting in a failure to honor a previous informal “agreemaht’City officialsis
certainly not behavior that “shocks the conscience,” neitheddédilaeratedecision to more
strictly erforce CityCode provisions applicable to Plaintiffs’ propertyen if it results in harm.
SeeKapish v. Advanced Code Grplo. 3:15€V-278, 2015 WL 5124143, at *5 (M.D. Pa. Sept.
1, 2015) (finding allegations afefendantsapplication of stricter int@retations of the building
code, which delayed plaintiff's project for several months and required additionaldéxpes

to bring the project up to code, did not “shock the conscieng&henlaub v. Twp. of Indiana
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385 F.3d 274, 286 (3d Cir. 2004)nding allegations “that zoning officials applied subdivision
requirements tfplaintiffs’] property that were not applied to other parcels; that they pursued
unannounced and unnecessary inspection and enforcement actions; that they delayed certain
permitsand approvals; that they improperly increased tax assessments; and that theydmaligne
and muzzled thfplaintiffs] did not rise to the level of a violation of substantive due process”).
Choosing to enforce all applicable Fire Code provisions as to Plaintiffs’ property“sonduct
intended to injure in some way unjustifiable by any government infefgsttlieb, 272 F.3d at
172 (quoting_ewis 523 U.S. at 849)—indeed, the City’s interest in enforcing the Fire Code is
self-evident.

“The ‘shocks the conscience’ standard encompasses ‘only the most egregious official
conduct” United Artists Theatre Circuit, Inc316 F.3cat 400 (quoting-ewis 523 U.S. at
846). Becaise theAmended Complaint fails to allege that Plaintiffs were deprofea
fundamental property right by conduct of the Defendants that is sufficiently egregiotedk “s
the conscious”™—or, indeed, by conduct that ianyway egregious—their substantive due
process claim must fail.

2. Violation of Procedural Due Process
a. Legal Principles

A claim alleging a violation of the right to “procedural due process” againsteaostat
local government also implicates the Due Process Clause of thedrAmendmentTo
state such a claifria plaintiff must allege that (1) he was deprived of an individual interest that
is encompassed within the Fourteenth Amendment’s protection of ‘life, liberty, or gropad
(2) the procedures available to him did not provide ‘due process of |&iark v. Coupe632

F. App’x 85, 86 (3d Cir. 2016) (quotirtgill v. Borough of Kutztowr55 F.3d 225, 233-34 (3d
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Cir. 2006). A necessary corollary toghstandard ishat“to state a claim for failure to prile
[proceduralldue process, a plaintiff must have taken advantage of the processes that are
available to him or her, unless those processes are unavailable or patently ireddédua V.
Suzuki227 F.3d 107, 116 (3d Cir. 2000). Framed differefifh}, due process violation ‘is not
complete when the deprivation occurs; it is not complete unless and until the i&tdte fa
provide due process.’Td. (quoting Zinermon v. Burch494 U.S. 113, 126 (1990)“A state
provides constitutionally adequagieocedural due process when it provides reasonable remedies
to rectify a legal error by a local administrative bddidayward v. Borough of Sharon HilNo.
CIV.A. 13-825, 2013 WL 5777293, at *4 (E.D. Pa. Oct. 25, 2013) (quaiexyz Pizza, Inc. v.
City of WilkesBarre, No. 01-480, 2006 WL 2460881, at *17 (M.D. Pa. Aug. 23, 2086ée
DeBlasio,53 F.3dat 597.
b. Application to the Amended Complaint

As with their claim for violation of substantive due process, Plaintiffs’ cfainviolation
of procedural process surmounts the first of two hurd®aintiffs adequately allege they have a
property interest cognizable under the Fourteenth AmendreatPeranp2010 WL 1462367,
at *6 (observing that, in the context of a procedural due process claim, “[p]laintifésigabt
property interest in his land is not disputed by Defendantdowever Plaintiffs fail to
surmount a second hurdle: the Amesh@omplaint fails to allegthat Plaintiffswere deprived
of that property interestithout due process of lawratal to their claim is the absence of any
allegation that they attempted to use available procedures to seek reliefdr@itythconduct.
There is simply nothing in the Amended Complaint stating that Plaintiffs did anythingmaore t

attempt to rely on the terms of a previous, informal oral agreement with Inspeactkr Fhe
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“Conclusion” section of the Amended Complaint makes this cl€aere, Plaintiffs state as
follows:

In summary, a new City of Easton Fire Marshall “jumped the gun” and interfered

with the gradual process of installing a fire alarm system . . . where Plaintiff|

w[ere] soon to be coming out of bankruptcy and neeldeckxtra time originally

allowed in the oral agreement by Fire Inspector Foulk.

Am. Compl. at 3.There is no mention here or anywhere else of attempiset@xisting
procedural mechanisms éither enforce the previous agreement with Inspector Fappeal
the City’s decision to notice Plaintiffs for a violation and force the vacatur ofgraperty, or
otherwise challenge the City’s conduct.

While Defendants point to the procedural mechanisms of redress available to landowners
under the City Code with respect to their propes#gDefs.” Mem., ECF No. 18-1, at 13, and
while the Court may take judicial notice of the referenced Code sections in evaluahen of
Amended Complaint, this is unnecessa®aintiffs have failed to allege that they attempted to
take advantage of the City’s formal procedural mechanisms to dispchalange th€ity’s
actions, or that these mechanisms were unavailable, and as such, their proceduoaledse p
claim fails. Alvin, 227 F.3d at 1161 n order tostate a claim for failure to provide due process, a
plaintiff must have taken advantage of the processes that are available tohleimustess those
processes are unavailable or patently inadeqyate.”

C. Leave to RePlead

TheCourt is obliged to casider whether to grant Plaintiffeave to replead some or all
of their claims. See Kanter v. Barel|ad89 F.3d 170, 181 (3d Cir. 20073 enerally,a plaintiff
will be given the opportunity to amend her complaint when there is an asserted defergeeof fai

to state a claimi). Although leave to amend pleadings, when not as of right, shotlfceledy

give[n] when justice so requires,EB. R.Civ. P. 15(a)(2), the denial of leave to amend is
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appropriate where there exists undue delay, bad faith, dilatory motive, or fusiégHolst v.
Oxman 290 F. App’x 508, 510 (3d Cir. 2008).

Here, the Court finds that allowing Plainsitb re-plead would be futile. Thelyave had
two opportunities to pleattheir claimsclaims thathave now beetwice adjudicated non-viable.
Importantly, Plaintiffs’ state law claims do not suffer from any factual defotés—they are
legally deficien. The City is immune from claims sounding in state tort law under the PSTCA.
However, even with respect to Plaintiffs’ constitutional claims, there is ncatnmiicthat another
opportunity to plead adequate facts worddult in the statement of any legallable claims—
their allegations arand likely will remaindeficient. The Court is left toonclude that there
existno factsPlaintiffs could allege that would state the causes of actigrseek to assert.
Therefore, m light of the fact that Plaintiffeave had an opportunity to amend once before and
their claims remain both legally and factually deficient, the futility of susteegpleading obliges
the Court to denflaintiffs an additionabpportunityto amendhe Complaint.See Kanter489
F.3dat 181(“Where an amended pleading would be futile, that alone is sufficient ground to deny
leaveto amend.”).

D. Plaintiffs’ Request for Additional Time to Retain Counsel

Finally, the Court notes that in the Amended Complaint, Plaintiffs ask “for 60 days to
find Counsel if there are further court filings to be made.” Am. Compl. at 3. As the Csurt ha
found the Amended Complaint insufficient to state any of the claims it purports th asgesis
further pleading would be futile, there are no further filings to be made in this ndse, a

Plaintiffs’ request is therefore moot.
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V. CONCLUSION
For the reasons discussed above, Defendants’ motidismisss granted The

Amended Complaint is dismissed, with prejudice. A separate Order follows tm®RQpi

BY THE COURT:

/s/ Joseph F. Lees, Jr.

JOSEPH F. LEESON, JR.
United States District Judge
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