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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

WEST EASTON TWO, LP,
Plaintiff, : CIVIL ACTION NO. 19-801
V.
BOROUGH COUNCIL OF WEST
EASTON and BOROUGH OF WEST
EASTON,

Defendants.

MEMORANDUM OPINION

Smith, J. SeptembeR5, 2020

The plaintiff a corporate entity seekigpermit to operate a residential treatment center,
drafted a proposed ordinance to permit this use for consideration by the defendaetendant,
a Borough and corresponding Borough Council, enacted the proposed ordinance. The plaintiff now
sues, claning the defendantgiolated (1) the Fourteenth Amendment Due Process and Equal
Protection Clauses; (2)e Rehabilitation Act; and (3) thermericans with Disabilities Aatvhen
theyenacted an ordinance with specific criteria pertaining only to resideetéinent centers and
when thg deniedts three conditional use applications. The plaintiff claims the ordinaniedyfac
violates the statutes and the Constitution and the manner in which the defesyolaired the
ordinance tat constitutes an agppled violation.

The defendants have moved to have the court enter summary judgment invtheirta
court concludes there are genuine issues of material fact that precludegggantmary judgment

on these claimsAccordingly, the court denies the defdamts’ motion fosummary judgment.
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l. PROCEDURAL HISTORY

The plaintiff West Easton Two, LP, commenced this actiofiilllyg acomplaintagainst
the Borough Council of West Easton and the Borough of West Easton on February 25, 2019. Doc.
No. 1.In the complaint, the plaintiff alleges that it planned to “operate a comprehenstiealiye
supervised and licensed inpatient substance abusenet services facility” in theorough.
Compl. at T 7. The plaintiff intends to use methadone to treat some of its pdtibig$aaility.

Id. at § 8.

The plaintiff's facility would be located in a light industrial €IL) zoning district in the
boroughld. at § 12Residental treatment centers and offices are included as permitted uses in the
L-1 zoning district.ld. at § 13. The proposed facility would be located at a property that includes
a Northampton County DUI Cented. at 7 11.

The defendants adopted an ordinance, Ordinance No. 966, on September 28, 2013.

14. This ordinance statdtat inter alia, (1) the residential treatment center cannot distribute
methadone to patients on an outpatient basis, (2) a third party must drop off and pigk up a
patients entering or leaving the center, and (3) any patient residing at the agsttpaya $150
temporary resident fe&d. at § 16.

The plaintiff submitted a conditional use application on November 29, 2017, for which the
defendants Hd three hearingsd. at 1 2621. The plaintiff alleges that membeafsthe Borough
Council of West Eastomade statements evidencing their discrimination against individuals
needing drug and alcohol treatmdating the hearingsd. at 1 2223.Ultimately, the defendants
denied the conditional use applicatidd. at § 24. Theplaintiff contendshat this denial was

discriminatory.ld. at  25.



Based on theeallegations, thelaintiff brings an action under 42 U.S.C. § 1983 in count
| of the complaint claiminghat the defendants violated the Fourteenth Amendment Due Process
and Equal Protection Clauses because both the “Ordinance and denial of the Cond#gonal
application and attenhppo prevent Plaintiff Treatment Center from opening is arbitrary, based on
irrational prejudices against, and perceptions of methadone patients ands atféaring from
drug and alcohol addiction and is not rationally related to any legitimate govdrimtexests.”

Id. at 30. Incount Il, the plaintiff alleges that the defendants violated the Rehabilitatior2@.ct
U.S.C. § B4, because “Defendant Borough's attempts to prevent the Treatment Center fro
opening and failure to grant the Treatment Cemt€onditional Use application is a covered
activity within the meaning of the Rehabilitation Adidl” at §38. Incount 111, the plaintiff alleges
that the defendants violated the Americans with Disabilities A2tU.S.C. § 1210%t seq.
(“ADA”) , becausef their “discriminatory actions including the adoption of different standards
for ‘treatment centers’ than for other medical clinics and businesseapfhieation of these
standards to the Treatment Center, and the failure to grant Plaintiff Tré&ergar's Conditional
Use application.’ld. at T 45.The plaintiff seeks for relief: (1) a declaration that tedéendants’
“Ordinance, actions and inaction in failing to permit [it] to occupy the MeédXfice violates the
Fourteenth Amendment to the United States Constitution and 42 U.S.C. § 1983, Titted| of
Americans with Disabilities Act, and Section 504 of the Rehabilitation dkc1973;” (2) a
permanent injunction enjoining Defendants from continuing to violate the UnitatdsS
Constitution, Title Il of the Americans with Disabilities Act, and Section 504 of thelfigat@on

Act of 1973;” (3) “an injunction requiring Defendants, within five (5) days of COuder, to issue

[it] a permit for occupancy for a medical drug and alcohol treatoeter at the Medical Office;”

(4) damages; and (5) attorney’s fees and ctiktat 7-8.



The defendants filed an answer to the complaint on March 21, 2019. Doc.Alteréhe
parties completedvith discovery, the defendants fileal motion for summary judgment on
November 20, 2019. Doc. No. 14. The defendants appended exhibits in support of the motion for
summary judgment on November 26, 2019. Doc. No. 16. The plaintiff filed a brief in opposition
to the motion for summary judgmeatong with a numberfaexhibits on December 16, 2019
December 17, 2019, and December 18, 200@. Ns. 17-28.The defendants filed a reply brief
in further support of the motion for summary judgment on December 23, 2019. Doc. No. 30.

The court held oral argument on the motion for summary judgment and a settlement
conference with counsel for the parties and the parties’ representatives ary JAnf2020. Doc.

Nos. 31, 3239 On that same date, andtlvpermission of the court, the plaintiff filed a response
to the defendas’ statement of uncontested fadd®c No. 38.

During the pendency of this litigation, the parties made the court aware that thesie was
pending state court appeal from thefendantstlecision relating to the plaintiff's conditional use
application.The court held a telephone conference with counsel for the parties on June 22, 2020
to discuss the status ofshelated state court appeal. Doc. No. 42. After the telephone conference,
the court ordered that the parties supplement the record to indicate howdthecent state court
decision impacted the ongoing federal case and the pending motion for summary judgment. Doc
No. 44. Thedefendants filed a brief in resporisghe court’'sequesbn July 8, 2020, arguing that
the plaintiff no longer had standing in this court because of the state cmdeis Doc. No. 45.

The plaintiff filed a brief in reply to the defendants’ argument on August 21, 2020. Doc. No. 46.
The court held oral argument on the additional briefing on August 25, 2020. Doc. No. 47.

The defendants’ motion for summary judgment is now ripe for resolution.



Il. FACTUAL BACKGROUND

The uncontested material facts are as folloi® Borough of West EastdfBorough”)
is a small borough of approximately 0.3 square miles with a population of less than 1,500 people.
Defs.” Concise Statement of Undisputed Facts in Supp. of Mot. for Summ.els (“Bacts”)at
1 3 Doc. No. 141; Pl.’'s Respto Defs.” Statement of Uncontest Factg“Pl.’'s Resp.”)at {3,
Doc. No. 38 The Borough Council of West East@iBorough Council”)is the governing body of
the Borough. Defs.” Facts aéf Pl.’s Resp. at %.

The plaintiff owns property in the Borough’s Light Industrial Zoning Distbfs.” Facts
at 11 56; Pl.’s Resp. at 1%—6.The property is locateid the Reda Complex@n eightacre parcel
that houses several different buildin@efs.” Facts Ex. A, Dg. of Abraham Atiyeh(*Atiyeh
Dep.”), & 8:2-22, Doc. No. 16l. Abraham Atiyeh owns the entire compleand here are
approximatelyfour to eight buildings within the Complex.See d. (stating that there are eight
buildings incomplex); De$.’ Facts Ex. B, Dep. of MickeyK. Thompson, Esq(“Thompson
Dep.”), at 17:1222, Doc. No. 1& (stating that there are four buildings included in complex).
Northampton County operata DUl Centerin Building A, andBuildings B and C are vacant
Atiyeh Dep.at 8;Defs.” FactsEx. M, Pl.’s Nov. 29, 2017 Conditional Use Applicati¢tNov.
2017 Appl.")at ECF p.1, Doc. No. 1&4; Defs.” FactsEx. Q, Borough Council’s Decision on
Pl.’s Conditional Use Application (“Decision”) at ECF p. 78, Doc. No-5l6However, Mr.
Atiyeh soughto put a 176ébed rehabilitation treatment center in BuildingN®v. 2017 Appl. at
ECF p.2; Decision at ECF p. 78.

The plaintiff, by and through its employee, Mick€yThompson, Esq., drafted ordinances

to accommodatés development plans f@uilding B. Defs.” Facts at 11; Pl.’s Resp. at T 11.

1 The court references the electronic filing pages at various parts afitinion for ease of reference as the exhibits
are grouped together on multiple occasions.



Attorney Thompson presented these ordinances to the Borough Council for passage. Defs.’ Facts
at f 11; Pl.’s Resp. atlfl. Attorney Thompson testifig¢that he agreed to include certain provisions
in the ordinancebecause the Borough Council would not have patsedrdinance otherwise.
SeeThompson Dep. at 29:380 (“Well, | think it was pretty much couched to us that we would
not be able to get any development approved or passed unless there was some way for the borough
to make up for whatever issues were going to be occurring because of the proposgdduses.”
52:24-533 (“| knew or they told us that they would not allow methadertbey didn’'t want a
methadone clinic in West Easton. So, basically, | knew if we were to try to includbehahey
wouldn’t adopt the legislation.”).

One of these ordinances, Ordinance 885, applied to the DUI Center in Building A. Defs.’
Facts Ex. K, Ordinance 88%‘Ordinance 885"at ECF p. 199-203,Doc. No. 163. The Borough
Council enacted Ordinance 885 in 2018. Ordinance 885 defines the “Residential DUI
Treatment Facility” as

[a] residential facility that provides housing, supervision and counseling for persons

approved in writing to reside in such a facility by the Government and/ait Cou

System and who reside in such a facility because [of] an arrest for driving under

the influence (DUI) for persons needing treatment because of addiction to alcohol.
Id. at ECF p.201.The ordinance explains that

the residents of the Residential DUI Treatmeattilty are repeat offenders in terms

of driving under the influence who have applied for and received approval from the

Judiciary of the Commonwealth of Pennsylvania to reside in the proposed DUI

Treatment Facility and view this program as an opportuaigroid prison time at

the County or State levell.]
Id. at ECF p. 200lt alsocompels residents at the DUI Center to p&1a0temporary residence
fee Id. at ECF p. 201.

Ordinance 966 is the ordinance at the crux of this case. The Borough Couselll pas

Ordinance 966 on September 2813,when theAMayor GeraldGross signed itDefs.’” Facts at



1 17; Pl’sRespat | 17 Defs.’ Facts, Ex. L, Ordinance 96®rdinance 966at ECF p. 20608,
Doc. No. 16-3.

Ordinance 966 amended section 701 of Boeough’s Zoning OrdinancePl.’s Ex. 9
Borough of West Easton Zoning Ordinarft2oning Ordinance”at 45, Doc. No. 21Defs.’ Facts
at 17; Pl.’s Resp. at §7. Section 701 of the Zoning Ordinance regulates the Borough’s Light
Industrial District. ZoningOrdinance a#t5. Section 701 provides that certain buildirggsother
structuresare “usesby-right”

A building or other structure may be erected, altered, or used, and a lot may be used
or occupied for any of the following purposes, and no other:

a. Assembly of office equipment and electrical appies and
supplies; and similar processes not to include the manufacturing of
iron, steel, other metals or alloys, or metal processing.

b. Manufacturing of light industrial poucts from already prepared
materials (such as cloth, leather, plastic, paper, glass);
manufacturing of professional, scientific, or electrical
improvements; jewelry; watches and similar products.

C. Research, engineeripgor testing laboratories.

d. Public utility operating facilities.

e. Printing or publishing establishments.

f. Office building.

g. Wholesale warehouse, and distribution.

Id. at45-46.
Section 701 provides for several “special exception uses” that allowuild]rig or other

structure [to be] erected, altered or used for any one of the following uses wherzadtihasra

special exception by the Zoning Hearing Boaid. at 46. These include “[m]otor vehicle body



or fender repajt “[aJutomobile service statigiiand “[u]ses similar to those permitted by special
exception I1d.

Additionally, Ordinance 966 amends section T@permitadditional uses “by conditional
use within the L4+—Light Industrial Zoning District in the Borough of West Easton Zoning
Ordinance.” Ordinace 966 at ECF p. 2(Q@apitalization and emphasis omittedihe Borough’s
Zoning Code defines a conditional use as

[a] use which may not be generally appropriate to a particular zoning district, but

which may be suitable in certain locations within thigratt only when specific

conditions prescribed for such use within this Ordinance are present. Conditional
uses are granted or denied by the Borough Coaftelta hearingto determine

whether omotsuchconditions argresent.

Zoning Ordinance at 8. Ordinance 6oamends section 701 to permit conditional uses

for adaptive reuse of structures formerly used for light industrial purposes to

include Assisted Living Facilities, Residential Treatment Centers, Residebiia

Treatnent Centers, and mulamily dwellings (apartments) to provide housing for

older persons and other persons needing assistance, the infirmed, affordable

unsubsidized housing, and to provide facilities to decrease recidivism.

Ordinance 966 at ECF @06. This ordinance defines a residential treatment cesstex “facility
whose primary function is to temporarily house individuals for the purpose of receivingaimedic
psychological, or social treatment and/or counselitdy.”

Ordinance 966 providelst requirements which apply exclusively to “residential treatment
center[s]’ Id. The plaintiff clarified during oral argument on August 25, 2QRB8at three of those
provisions are at issue in this case. First, the requiremen{tihat Residential Treatnme Health
Centershall na distribute methadone to residents as a modality for treatment for clients o an ou
patient basi$ second, the requirement that “[a]ny private resident residing in the Residential

Treatment Center shall be required to pay a teany residency fee to the Borough$dfs0; and

third, the requirement thafa]ny residents entering or leaving the Residential Treatment Center



must be picked up and dropped off by a third party through a secured process to prevent entry to
and discharge into the publiéfd. atECFp. 207.

On November 29, 2017, Mickey Thompson, on behalf of the plaifitét] the first of
threeconditional use applicatierwith the Borough seeking to develop a residential treatment
facility in Building B of theReda ComplexDefs.’ Facts at 80; Pl.’'s Resp. at 0. The Borough
Council held hearingon thefirst conditional use application on January 8, 2018 and February 12,
2018. Defs.’ Facts at 11 21-22; Pl.’s Resp. at {1 21-22.

During the hearingg members ofhe Borough Council and residents of the Boronmgiue
several notable remarkEhenMayor Gerald Gross said “there’s damnreason why a druggie
gets better treatment than a . 1. [sic] person in the jail over there. As far as I'm concerned,
they’re ro different and they're treated so loosgly)s unbelievable.” Defs.Facts,Ex. N, Feb.

12, 2018 Cont'd Continual Use Appl. Hr{gFeb. 12, 2018 Hr'g”at ECF p. 164, Doc. No. 18.

The former mayor indicated there should be “a hundred or 200 foot restriction” on placing the
clinic in a residential aredd. at ECF p. 165. Council Member Nodoline expressed multiple
concerns. He worried about the fact that West Easton does not have a police depatme
because a “riot” could break out in this “drug rehab” and there would not be anyoneIth eall

ECF pp. -96 He dso worried about building “this thing in our town” because he wondered
“[hJow much is the property value going to hurt our taxpayels?4t ECF p98.

Residents ofhe Boroughalso expressed concerns. One woman explained that an “inmate”
from the adpcern DUI center broke int6one of the apartmentsso she ha“a concern that [the

residential treatment center clients] could walk out of this facility” and “righffived house.’ld.

2 The plaintiff explained during oral argument thawill need to use outpatient methadone treatmeen ¢hough it
is a residential treatment center, because once titentat center discharges a patient, the patienstiilhneed some
methadone access in order to abide by proper treatment protocols

9



atECF p. 135Another womartalled the residents at theoposedacility “criminals” and worried
that “all criminals have the right to walk out of your cerigd} any time.”ld. at ECF p. 154She
worried that this medricriminals are going to walk our streets. If that's their cheicge have a
jail. If they did ®mething, they would be therdd. at ECF p. 155Another resident expressed
concern that people “battling drugs or depression” might “decide to do sometiiniid) \&hile
[his] kids are in the yardId. at ECF p. 136He concluded by asserting that the Council members,
much like him “wouldn’t want [the facility] in [their] neighborhoodd. He proceeded to ask a
witness if he “would want this across the street frofrom whereg he] live[s]” Id. at ECF p. 138.
The community membeguessedhe witness would not, given that tfaeility would house “176
people that have issugedd. at ECF p. 139Ultimately, Council Vice President Dees agreed that
he “wouldn’t want to be across the street from [the facility] eithiek.’at ECF p. 140Another
resident wondered “[w]hat’s the nurse going to do when there’s three druggies figiraga

the nurse going to do? Who's she going to call? | cal191 get the state police. You know what
their reaction is? We can’t handle thdd’ at ECF p. 18. He expressed that those at the facility
“all ain’t good people. Théye in there for other things that they’'ve done, but if they stay, it's
rehab, but they’ve done other thingkd”

The Borough Council denied the first conditional use applicai®a written decisiormn
March 20, 2018. Defs.” Facts at2$; Pl.’s Resp. at $3. Following this denial, lie plaintiff
submitted a second conditional use application to operate a drug and #leatment center on
March 22, 2018. DefsFactsEx. Sat EGF pp. 11342 Doc. No. 165. The Borough Council held
a hearing on the second conditional use application on May 14, 2018. Pl.’s Ea.d@ditional
Use Appl. Hr'g, Doc. No. 24. During the second conditional use hearing, Council members again

expressechotable concerns. For examp{&ouncil Member Mammana claimed “I'm concerned

10



about [clinic clients] getting out, walking the streets."Wgayot young children going to school
young children playing in the yards. I'm not happy with that p&dt.at ECF p. 640n June 27,
2018, the Borough Council denied the plaintiff's second application for conditional usette
treatment center. Defdracts,Ex. T at ECF pp. 143-76, Doc. No. 16-5.

The plaintiff appealed the denial of the March 22, 2018 conditional use applicatian to
Court of Common Pleas of Northampton County. Défacts,Ex. J, Op.West Easton Two, LP
v. Borough Council of West Easton, et Bllo. G48-CV-20186772 (Northampton @&y. Ct. Com.
Pl.) (“Opinion”) at ECF pp. 175, 176, Doc. No.-B6 On April 12, 2019, the Honorable Jennifer
R. Sletvold entered the opinion of the coud. at ECF pp. 17598. Judge Sletvold specifically
took “no position. .. on whether” Ordinance 966 “is discriminatory as this question [was] not
presently before [her]. [The court] note[d] that a lawsuit is currently pendifegl@ral court on
the constitutionality of the decision of Borough Council and the Ordinaltt@tECF p.187 n.9.
Judge Sletvold partially affirmed and partially reversed the Borough Caudeitision to deny
the second conditional use applicatitth.at ECF p. 198.

The plaintiff submitted a third conditional use application on May 17, 2019.B8X.’§,
May 17, 2019 Conditional Use Application (“May 2019 Appl.”), Doc. No. 18. Members of the
Borough Council acknowledged during depositidhat the third conditional use application
conformed to Judge Sletvold’s April 12, 2019 opinion. Ddfsitts,Ex. E, Videotaped Dep. of
Matthew Deeg'Dees Dep.”)at68:18-25-69:26, Doc. No. 163; Defs.’Facts EX. F, Videotaped
Dep. of Jeffrey Breidinge¢‘Breidinger Dep.”)at 56:125, Doc. No. 16.2 Nonetheless, the

defendants denied the third conditional use appba.One Council member testified tiBoard

3 These references are located on EGF18, at 45, respectively.
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denied the application because “the facility was not lo¢kedt of “an uneducated fear” of
“treatment facilities’ and “fear of who would run” this treatment facility. 8&Dep.at 69:7-14'

The plaintiff gopealed the denial of the third conditional use applicatidime Northampton
County Court of Common Pled3efs.” Reply Br. on the Effect of the Resolution of the State Ct.
Litigation on the Instant Litigation (“Defs.” Suppl. Br,”Ex. A at ECF p. 15, Dc. No. 45. On
February 12, 2020, Judge Sletvold issued an order reversing the Borough Council’s decision based
on an agreement between the partigs.

Between the third conditional use application and Judge Sletvold’s February 12, 2020
order,Council Vice President Matthew Dees wrote to his fellow Council members to eipaess
“no better example of [Not in My Back Yardentality] can be found[] than that which [he] heard
from the public who spoke at the three Conditional Use Hearings” hetfdlse public made
statements of drug addicts escaping and breaking into homes, them wanderirggpthdosiking
for drugs, children’s safety, riots, mass exodus, and a host of wtineasonablefears and
prejudices.” Pl’'s Ex. 7 at 1, Doc. No. 19 (emasis in original). Vice Presideees also
expressed concern that there was “too much comparison and reference by resideat8fjdik th
Release Facility now in operationd. He acknowledge that “Council cannot be influenden
their decision[] by problems with the operation of a different facilitg."He clarified that he is
“no fan of Mr. Atiyeh” and “ha[s] no belief that he desires the facility simply beeaf his

concern about the drug epideritd.

4 This reference is located at ECF p. 18.
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II. DISCUSSION

A. Standard of Review— Motion for Summary Judgment

A district court “shall grant summary judgment if the movant shows that thergéennme
issue as to any material fact and the movant is entitled to judgment as a matter 6EhWR.

Civ. P. 56(a). Additionally;[sjummary judgment is appropriate when ‘the pleadings, depositions,
answers to interrogatories and admissions on file, together with the affjdaany, show that
there is no genuine issue as to any material fact and the moving party is entiledgimant as

a matter of law.”Wright v. Corning 679 F.3d 101, 103 (3d Cir. 2012) (quoti@gsatti v. New
Jersey State Police’l F.3d 480, 482 (3d Cir. 1995)). An issue of fact is “genuine” when “the
evidence is such that a reasonable jury could return a verdict for the nonmovingAraatrson

v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986). A fact is “material” when it ghti affect the
outcome of the suit under the governing lalal.”

The party moving for summary judgment has the initial burden of “informing the district
court of the basis for its motion, and identifying those portions of the pleadings, taeosi
ansvers to interrogatories, and admissions on file, together with the affidavasy,ifwhich it
believes demonstrate the absence of a genuine issue of materiaCtotéx Corp. v. Catrett
477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met this
burden, it is up to the nemoving party to counter with “specific facts showing that there is a
genuine issue for trial.Matsushita Elec. Indus. Co. v. ZnRadio Corp. 475 U.S. 574, 587
(1986) (internal quotation marksd citation omitted)seeFed. R. Civ. P. 56(c) (stating that “[a]
party asserting that a fact . . . is genuinely disputed must support the assertiondityng to
particular parts of materials in the record . . . or . . . showing that the mati&edldo not establish

the absence. . . of a genuine dispute”). Themormant must show more than the “mere scintilla

13



of evidence” for elements on which the amovant bears the burden of productiémderson
477 U.S. at 252. “[B]are assertions, conolysallegations, or suspicions” are insufficient to defeat
summary judgmentFireman’s Ins. Co. v. DuFresne76 F.2d 965, 969 (3d Cir. 1982).
Additionally, the noAamoving party “cannot rely on unsupported allegations, but must go beyond
pleadings and prage some evidence that would show that there exists a genuine issue for trial.
Jones v. United Parcel Ser214 F.3d 402, 407 (3d Cir. 2000). Thus, it is not enough to “merely
[] restat[e] the allegations” in the complaint; instead, themoring partymust “point to concrete
evidence in the record that supports each and every essential element of hikoaser” Beard
145 F. App’'x 743, 74546 (3d Cir. 2005) (citingelotex 477 U.S. at 322). Moreover, arguments
made in briefs “are not evidence and cannot by themselves create a factual disputatstaffici
defeat a summary judgment motiodéersey Cent. Power & Light Co. v. Twp. of LacégR F.2d
1103, 1109-10 (3d Cir. 1985).

“When considering whether there exist genuine issues of materiahiacturt is required
to examine the evidence of record in the light most favorable to the party rp@osnmary
judgment, and resolve all reasonable inferences in that party’s faVishkin v. Potter476 F.3d
180, 184 (3d Cir. 2007). The court must decide “not whether . . . the evidence unmistakably favors
one side or the other but whether a-fainded jury could return a verdict for the plaintiff on the
evidence presentedAnderson 477 U.S. at 252. “Where the record taken as a whole could not
leada rational trier of fact to find for the nanoving party, there is no genuine issue for trial” and
the court should grant summary judgment in favor of the moving pdetisushita Elec. Indus.
Co, 475 U.S. at 587 (citation and internal quotation marks omitted). Nonetheless, when one

party’s claims are “blatantly contradicted by the record, so that no rdédsgugy could believe
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[them],” the court should not take those claims as true for the “purposaéngfon a Motion for
Summary Judgment3cott vHarris, 550 U.S. 372, 380 (2007).
B. Analysis

The court’s analysisonsists of two broad components. First, the court evaluates the way
in which the state court’s recent February 12, 2020 order impacts this Sesend, after
concluding that the February 12, 2020 order does not preclude the plaintiff's alammbving
forward, the court examines the merits of the summary judgment moktiercourt first examines
the merits of the facial and-applied statutory claims that the plaintiff brings undher ADA and
Rehabilitation Act. Next, the court examines the merits of the Equal Prot&iaoe claim.
Finally, the court examines the merits of the substantive due process claim.

1. The Impact of the State Court’s February 12, 2020 Order

At the court’s request, theartiesfiled additional briefing concerning the ways in which
the state court’s February 12, 2020 order imgthés litigation. The defendantsargument focused
on standing. SeeDefs.” Suppl. Br. at 411. They arguethatthe court should dismiss this case
without reaching the merits because of Judge Sletvold’s February 12, 2020 ordeingethey
Borough Council’'s decision to deny the plaintiff's third conditional use applicatibvwe. T
defendantgontendthat the plaintiff pesents no case or controversy for this court to dettide,
no longer aggrieved and lacks standing, ilthds no justiciable harnd. at 4, 6, 8In response to
the defendants’ argument$et plaintiff ssertsthat a case or controversy remains becétise
constitutional and statutory claims regarding Ordinance 966 remain to be decidedsamd @re

real and substantial controversy;” “the claims touch on the parties’ adverse legedtstgven

5 The defendants are free to raise a standing argument even at the motionite siageSeel3B Charles Alan
Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice and &tae, §3531.15 (3d ed. 2008) (Standing
can be “presented by motion on the pleadings, by a prelimindrigdadng, by summary judgment, or by trial”).
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that the provisions of Ordinance 966. injure Plainiff and prevent Plaintiff from successfully
opening a residential treatment facifitand “the relief sought is of a specific conclusive character
including damages and striking portions of teenporaryresident fee and the methadone
prohibition in Ordinance 966.” Pl.’s Br. iurtherOpp’n to Defs.” Mot. for Summ. J. Regarding

the Limited Impact of the Decision of the NorthamptontyCCt. of Com. PI. on Pl.’s Case (“Pl.’s
Suppl. Br.”)at6, Doc. No. 46. The court finds that the state court’s February 12, 2020 order does
not affectthe plaintiff's standing to assert its claims.

Under Atrticle 11l of the Constitution, federal courts are “courts of limited jucisoh,”
Kokkonen v. Guardian Life Ins. C&11 U.S. 375, 377 (1994), that can only make decisions about
actual “Cases” or “Controversies.” U.S. Const. art. lll, § 2, cl. 2. A plaintiffadp litigate in
federal court ithe plaintiffhas standing to sue, meaning tinat plaintiffpresents an actual “Case”
or “Controversy."SeeSpokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (2016) (“Standing to sue is a
doctrine rooted in the traditional understanding of a case or controversy.”). ThenSupoeirt
has enumerated three elements that comprise thedticible constitutional minimum’ of
standing[.]” Id. (quoting Lujan v. Defs. of Wildlife504 U.S. 555, 560 (1991)). Those three
elements are: (1) “an injury in fact, (2) that is fairly traceable to the challengedat@mfdhe
defendant, and (3) that is likely to be redressed by a favorable judicial decldioftitations
omitted).

The argument in this case centers primarily around whether the plaintiff prasenjsry
in fact. An injury in fact is “an invasion of a legally protected interestlis (a) concrete and
particularized, and (b) actual or imminent, not conjectural or hypotheticght, 504 U.S. at 56

(internal citationsand quotation marksmitted).
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In evaluating the plaintiff's alleged injuries, the court bears in mind tijag“Eontours of
the injuryin-fact requirement . . . are very generous, requiring only that claimant allegeg] s
specific, identifiable trifle of injury.In re Horizon Healthcare Servs. Inc. Data Breach Ljt&4l6

F.3d 625, 633 (3d Cir. 201¢3lteraton in original)(citation and internal quotation marks omitted).

113 m (11}

A harm is “concrete’ if it “actually exist[s]” and is not merely “abstractlti re Nickelodeon
Consumer Priv. Litig.827 F.3d 262, 272 (3d Cir. 2016) (quotiBgokep136 S. Ct. at 1540).
Other courts have specifically examined whether a plaintiff has standing whéme cta
zoning regulation prevents the plaintiff from establishing a drug treatment centeddikction
Specialists, Inc. v. Township of Hamptdthl F.3d 399 (3d Cir. 2005), the Third Circuit concluded
that the operator of a methadone clinic had standing to assert an action agaowshshétfor
equitable relief and damages, alleging that a zoning ordinance prohibitthgdoee clinics
within 500 feet of certain facilities violated the ADA, the Rehabilitation Act, ghoeess rights,
and equal protectiond. at 405-08. The parties did not “dispute that the broad language of the
ADA and Hehabilitation Act]evidences a Congressional intent to confer standingtdresrike
[the plaintiff] to bring discrimination claims based on their association with legafdividuals.”
Id. at 405. Rather, the defendant argued that the plaintiff's standing was “limitddimns for
equitable relief and does not extend scafato give [the plaintiff] the right to seek compensatory
damages for its lost profitsld. at 406.However, the Third Circuit found that because the plaintiff
“assert[ed] that the corporation itself suffered injuriesbecause it cares for and/or associates
with individuals who have disabilities, Plaintiff ha[d] standing to bring this suitscownh behalf.”
Id. at 407 (citation andhternal quotation marks omitted).

In contrast, imaron Private Clinic Management LLC v. Berry (“Aaron912 F.3d 1330,

1339 (11th Cir. 2019), the Eleventh Circuit found the plaintiff faledestablish Article Il
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standing because of its speculative claimed injuries of lost profits and bduapsantiff's claims
were distinct from cases where “other federal courts have held that plaintiffe atiespts to
establish methadone clinics were thwarted by locallatigns had standing to challenge those
regulations[.]’ld. at 1336—-37, 1339.

Regardinglost profits, the plaintiff alleged that it “aspired to open a methadani cl
someday, [but] it offer[ed] no facts suggesting that ‘someday’ was imminent ort}tetdany
concrete plan for bringing its clinic into operatiotd” at 1337 Instead, the plaintiff only alleged
it “form[ed] a limited liability company that will serve as a management company faefutu
methadone clinics, and it vaguely allege[d] ‘nfiéeence and delays .related to opening a
business.”ld. As for the difference between the plaintiff's claims and those in which “other
federal courts have held that plaintiffs whose attempts to establish methadone cofirics w
thwarted by local redations had standin challenge those regulatighthe court distinguished
the claims because “those other decisions involved plaintiffs who had taken taicommrete
steps thafthe plaintiff] ha[d]allegedly taken” to establish the clinics at is3deat 1339(citations
omitted) For instance, i\ Helping Hand, LLC v. Baltimor€ounty 515 F.3d 356, 35&2 (4th

Cir. 2008), the plaintiff “unquestionably” had standing because it “locatpdrtecular clinic

location and signed a lease,” “consultathiocal officials about founding its clinic,” “applied for
the required federal and state certifications and permits,” [and] “submitestédeilans about the
requested clinic site to county officials[I{. (citing A Helping Hand 515 F.3d at 358—-62).

The court applies these decisions to the case at hand. During oral argument on August 25,
2020, the plaintifindicatedthat it brings these claims on behalf of the clinic’s clients who would
have to pay a $150 fee for coming to the facility andbehalf of itself for constitutional and

economic harms suffered. Those economic harms stem from losing the opportunityrdotcont
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with a potential tenant that expressed interest in runningettabilitationtreatment center on the
plaintiff's property Thompson Dep. at 60:11-15.

This court finds that the plaintiff has standing to britgjms on behalf of its clients and
on its own behalf. [T]he broad language of the ADA andeRabilitation Act] enforcement
provisions evidences a Congressional intenextend standing to the full limits of Article IlI,”
such that the plaintiff establishes standing on behalf of its cliddtliction Specialist411 F.3d
at 405. The plaintiff also has standing to bring its own constitutional claims sexctern1983 if
the defendants allegedly discriminated agatrisased on its association wiindividuals who are
disabled Id. at 407 n.6(“[A] corporation has standing to bring constitutional claims on its own
behalf.”).

Regardng its own economic claims, the plaintiff establishes standing because “the ADA
grants the right to relief to any person alleging discrimination on the basis ofitiisabibnd the
R[ehabilitation Act]lextends remedies to any person aggrieved by unlaigcrimination.”ld. at
405 (internal quotation marks and citations omitted). The plaintiff “alleges digsation based
on the entity’s association with its clientele” in a manner that is sufficient to establisijury.
Id. at 406. The plaintiff's alleged injury is distinct from the supposed injury allegédrionand
more akin to the injury alleged AHelping HandHere, unlike irAaron the plaintiff “ha[s] taken
far more concrete steps” to establish the clinic. 912 F.3d at 1339. Like théfplaiat Helping
Hand the plaintiff has selected a location and signed a lease, consulted watalofibout the
clinic, submitted plans to officials concerning the clinic, and had a prospedinic operator
ready to begin clinic operationSeeDefs’ Facts at % (“Plaintiff is the owner of a real property
located [at] 92 Main Street in the Borough of West Easton, which is part of musash other

parcels also owned by Plaintiff;"Pl.’'s Resp. at $; Thompson Depat 26:1517, 60:11+13
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(referencing “one of several plans that [the plaintiff] presented to the Borough of Veestr
and the‘potential tenant”). In determining that the plaintiff establishes standing forateoetc
injury, “we do not reach the issue of whether [the plaintiff's] losifits would be the correct
measure of damages if and when this suit reaches the damages stage. We hold fthl that
plaintiff] has standing teeekdamages on its own behalAtidiction Specialists11 F.3d at 408.

The defendants argubat these harm#o longer existbecause the plaintiff can move
forward with building the residential treatment facility, given Judge Sletvold’s Fght@a2020
order. Therefore, the defendants arghe plaintiff is no longer aggved and fails to establish a
justiciable harm. Defs.Suppl.Br. at 6-9. However, Judge Sletvold’s opinion and order do not
address the alleged constitutional and economic harnher prior decision on the appeal of the
second conditional use applicatjdJudge Sletvoldxplicitly refused to consider whether these
requirements amounted to constitutional violati@eeOpinionat 13 n.9. The February 12, 2020
opinion and order do not remedy the purported harm attributable to the defendants’ cidiahge
to deny the plaintiff's conditional use applicaticarsd does not amend Ordinance 966. Therefore,
the state court’s order does not impact the standing analysis.

The facts before the court are similarSollivan v. City of Pittsburgh811 F2d 171 (2l
Cir. 1987).Sullivanconcernedhe City of Pittsburgh’s decision to amend its zoning code and deny
use permits talcoholictreatmententers811 F.2d at 172. The plaintiffs, recovering alcoholics,
sought to enjoin the closurdd. The parties entered into a consent decree in the state court, but
did not litigate the merits of the constitutional and statutory cldam¥he Third Circuit concluded
that the plaintiffs were not “afforded the full and fair opportunity to litigate those clang’as

such,the plaintiffs could raise those claims in federal cddrtat 181.
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Similarly, here the plaintiff did not obtain a judgment on the statutory and constitutional
claims. Instead, the state cosdught to leave those claims in the hands of the federal court. The
alleged injuries of these statutory and constitutional harms persist, beeaidents of the
plaintiff's facility will still need to pay an allegedly improper $150 fee, thengifa still cannot
provide outpatient methadone treatment, and the plaintiff lost a contraca wiilnt who was
interested in operating the treatment center. Therefore, the plaintiff has gtémdiring these
claims.

2. Merits of the Summary Judgment Motion

The court turns to the merits of the case to examine whether the defendants e¢ktblish
“there is no genuine issue as to any material fact arfigl @ine] entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a).

The plaintiff argues thaDrdinarce 966 violates the Rehabilitation Act and ADA facially
and as applied tio. Pl.’s Br. in Opfn to Defs.” Mot. for Summ. J. (“Pl.’s Br."at 13, Doc. No. 17
The plaintiff also argues that Ordinance 966 violates the 14th Amendment due procegsahnd e
protection guarantees because it is both facially unconstitutional and untmmstltas applied
toit. Id. This merits analysis first evaluates the statutory claims the plaintiff brings ured@bi
and Rehabilitation Act. The court denies the defendants’ motion for summaryfanigh@nd as
applied ADA and Rehabilitation Act claims. Second, the analysis evaluates theutionsti
claims the plaintiff bngs under equal protection and substantive due process. Theleniast
the defendants’ motion for summary judgment on these clasmeell

a. The ADA and Rehabilitation Claims

Title Il of the ADA provides that “no qualified individual with a disatyilshall, by reason

of such disability, be excluded from participation in or be denied the benefits etitiees,
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programs, or activities of a public entity, or be subjected to discrimination by any sugli éati
U.S.C. 812132. Section 504 of thRehabilitation Actprovides that “[n]o otherwise qualified
individual with a disability. . .shall, solely by reason of her or his disability, be excluded from the
participation in, be denied the benefits of, or be subjected to discriminationamydgrogam or
activity receiving Federal financial assistance.” 29 U.S.ZT94a). Theestatutes “constitute[] a
general prohibition against discrimination by public entities, regardless ofityattiNew
Directions Treatment Servs. v. City of Reading (“Newdiions”), 490 F.3d 293, 301 (3d Cir.
2007).
The plaintiff claims that Ordinance 966 facially violates the ADA and the Retadibiti
Act because it discriminates against those who struggle with addisgeRl.’s Br. at 15 (“Here,
Ordinance 966 is facially discriminatory because it singles out drug and alc@ttwidnd centers
for different zoning procedures.”). The plaintiff claims that the defenddsuspplied Ordinance
966 in a discriminatory manner when they deriisadtonditional use applicationsl. at 14.
As for the elements to establish a violation of the ADA or Rehabilitation Act
To establish a violation of Title 1l of the ADA, plaintiffs must show:
1. they are “qualified individuals with agdibility”;
2. they are being excluded from participation in or denied the benefits of
some service, program, or activity by reason of their disability, or subjected
to discrimination by reason of their disability; and

3. the entity which provides the service, program or activity is a public
entity.

To establish a violation of the Rehabilitation Act, the plaintiffs must eskathiat:
(1) they are “individuals with disabilities” within the meaning of the Act;

(2) they are “otherwisqualified” to participate in the activity or program
or to enjoy the services or benefits offered;
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(3) they have been excluded from participation, denied benefits of, or
subjected to discrimination under any program or activity solely by reason
of their disabilities; and

(4) the entity denying plaintiffs' participation or enjoyment receives federal
financial assistance.

First Step, Inc. v. City of New Londd47 F. Supp. 2d 135, 149 (D. Conn. 2003) (internal citations
omitted).

“Congress has directetidt the two acts’ judicial and agency standards be harmonized.”
New Directions490 F.3d at 30Zcitations and internal quotation marks omittedpwever, as
discussed further herein, the required “causative link between discrimiaaticadverse action is
significantly dissimilar” in the two statutel. at 300 n.4(citation and internal quotation marks
omitted)

The court'sanalysis of the AB and Rehabilitation Act claims proceeds in three parts.
First, the couraddresses whethd#re plaintiff represents “qualified individuals with a disability”
under the ADA and “individuals with disabilities” who are “otherwise qualifiegadicipate in
the activity or program or to enjoy the services or benefits offered” under HabiR&ation Act
and whethethe statutes apply to the defendaritse court finds that the statutes apply to the
plaintiff and the defendantsSecond,the court examines whether the defendants have
demonstrated that they are entitled to a judgment thattheancedoes not facially discriminate
The court finds that the defendants are not entitled to summary judgment on itle fac
discrimination claimThird, the court conders whether therdinancas discriminatory as applied
The court finds that the defendants are not entitled to summary judgment orapiied-claim.

I. The Statutes Apply
The parties do not dispute that recovering addicts and the plaintiff constitutefi@piali

persons under the ADA arRRehabilitation Act SeeDefs.’” Br.in Supp. of Mot. for Summ. J.
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(“Defs.’ Br.”) at49 n.28, Doc. No. 12 (“‘Defendants do not dispute that.Plaintiff has standing
to bring claims”) seealso New Directions490 F.3d at 30& n.11 (explaining thatrecovering
heroin addicts are presumptively ‘qualified’ persons under the ADA and Rigdtadml Act” and
“[w]e recognized irAddiction Specialists, Inc. v. Township of Hamptioat methadone clinic
providers may assert both direct standing based on their own injuries and assalcidnding
based on injuries to the disabled individuals they sefwitgtions omitted) The parties also do
not dispute that theefendants are qualifying public entitEsbject to the statuteSee42 U.S.C.
§12131(1)(B) (defining “public entity” as “any department, agency, special purposetdist
other instrumentality of a State or States or local govertiinéddefs.’ Br. at 49 n.28 (“Defendants
do not dispute that these statutes are applicable to Defendants].]

. Overview of the ADA and Rehabilitation Aetcial DiscriminationClaims

A plaintiff can bring a facial challenge and anagplied challenge under the ADA and
Rehabilitation ActThere are two steps in a facial challenge analysis. First, the court must consider
whether the government action is facially discriminatory. Sedbed;ourt must consider whether
the protected individuals were likely to pose a significant risk to residentsadrimaunity Based
on this analysis, the court denies the defendants’ motion for summary judgnibatmaintiff's
ADA and Rehabilitation At facial discriminatiorclaims.

“[Flacially discriminatory laws present per se violations of’ the statuBes. Area
Addiction Research and Treatment, Inc. v. City of Antioch (“Bay Are&® F.3d 725, 735 (9th
Cir. 1999). “A facially discriminatory paty is one which on its face applies less favorably to a
protected group.Cmty.House, Inc. v. City of Boisd90 F.3d 1041, 1048 (9th Cir. 20@#otnote
and citations omitted)When a plaintiff “challenges facially discriminatoagtions . . his claim

is one of disparate treatménBangerter v. Orem City Corp46 F.3d 1491, 1501 (10th Cir. 1995).

24



“Once a plaintiff makes out a prima facie case of facial discrimination, teadkft may
attempt to demonstrate that the challenged law’sfeeasable application to the protected class
is nonetheless permitted under the federal acts because the discrimination is/ebpjecti
legitimate.”"Mont. Fair Hous, Inc. v. City of BozemaB54 F. Supp. 2d 832, 837 (D. Mont. 2012)
see New Drections 490 F.3d at 305 (concluding statute was facially discriminatory and
subsequently applying significant risk test). The ADA and the Rehabilitatiorregcire the
defendant to show that the class of people subject to the discriminatory podirg]“likely to
pose a significant threat to the health or safety of the residents pdobgcthe zoning ordinance.”
Bay Area 179 F.3d at 736.

A full analysis of the plaintiff's facial discrimination clairm under the ADA and
Rehabilitation Act proceeds in two parts. First, the court examines whetraggfendants establish
that Ordinance 966 is not facially discriminatory such that #ire entitled to summary judgment
on the claim. Secondhecausdhe court concludes that the defendants do not establish they are
entitled to summary judgment solely based on an analysis of whether the ordmé&adally
discriminatory, the court examines whether the defendants demonstrate itii€f’ plalients
present aubstantial risk, such that the defendants are entitled to summary judgmentacidahis
discrimination claim nonethelesBhe court concludes that the defendants do not demonstrate the
plaintiff's clients present a substantial risk. Therefore, the ctamies the defendants’ motion for
summary judgment on the ADA and Rehabilitation facial discrimination claims.

(@) Facial Discrimination

The defendantail to demonstrate thathey are entitled to summary judgment on the

question of whetheOrdinane 966 is facially discriminatory.The ordinance“singles out

8 The court renders no decision as to whether the ordinance is facialiyniistory and does not inlidate the
ordinance because the plaintiff did not file a crosdtion for summary judgment and the defendants’ motion for
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methadone clinics”for different zoning procedures” such that itfecially discriminatory under
the ADA and Rehabilitation Act.RNew Directions490 F.3cht 305.

Ordinance 966 includes a broad definition for a residential treatment denteffacility
whose primary function is to temporarily house individuals for the purpose of receivingaimedic
psychological, or social treatment and/or counseling.” OrdinancatdB6F p. 206Because tis
definition is so broad, there is no way for the court to concludatheients of these residential
treatment centers would fall within the protections of the ADA and the Rehabili#atiof-or
example, some individuals magquire counseling or social treatment and not qualify as disabled
under the ADA or Rehabilitation Act. In addition, Ordinance 966 also amended the possible
conditional uses in the light industrial zoning distremd it is possible that individuals could
gualify as “other persons needing assistdhafio can receive housing through this ordinabce
are not disabled under the ADA and Rehabilitation Act. Therefore, the court doesdibti all
of the provisions are facially discriminatory in violation of the ADA and Réitetion Act.

Nonetheless, out of the 14 requirements in Ordinance 966 whehamplicable to
residential treatment centetthe sixth requirement “singles out methadone clinics” among all
residential treatment centers in a manner that is facially discrimin&tevy Directiors, 490 F.3d
at 305 The sixth requirement mandates thalhé Residential Treatment Health Center shall not
distribute methadone to residents as a modality for treatment or clients otpatieot basis.”

Ordinance 966 at ECF p. 207.

summary judgment is not the proper vehicle in which to d&se, e.gNew Directions490 F.3d at 300 (explaining
that district cart had granted plaintiffs’ motion for summary judgme@@yon Found. of Fla., Inc. v. City of Delray
Beach (“Caron”), 879 F. Supp. 2d 1353, 1367 (S.D. Fla. 2012) (granting preliminary injuncéearging city from
enforcing zoning ordinance reducingnmioer of times proposed center could rent residences each year). Itistead,
court only determines that the defendants’ argumentgsfficient to demonstrate the ordinance is not facially
discriminatory at tts stage.
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The defendants argue that “[b]y its explicit terms, Ordinance 966 is plaoly n
discriminatory” becausi “was drafted by Plaintiff attendant with their interest in developing a
portion of their property as a Residential Treatment Center” and bdtaisggermissive and not
restrictive” Defs.” Br. at 51. In response, the plafihtcontendsthat the facts underlying the
drafting of the ordinance and its permissive nature are not germane to thergoésthether
Ordinance 966 is facially discriminatory. Pl.’s Br. at 16. Rather, “Ordinanéei®®&acially
discriminatory becausd bingles out drug and alcohol treatment centers for different zoning
procedures” by imposing “additionaliscriminatory burdens on residents” such as “having to pay
a $150 resident fee and not permitting methadone on an outpatient loasis 5.

The defendantontentionthat a representativef the plaintiff helped draft Ordinance
966, which logically should have avoided any challenge to the ordinaaegelevant to the
assessment of whether the ordinance is facially discriminat@firen considering a facial
challenge, intent is irrelevaniCaron 879 F. Supp. 2dt 1367(citations omitted)seelnt’l Union,

United Automobile, Aerospace and Agricultural Implement Workers of Am., WAMhnson
Controls, Inc, 499 U.S. 187, 199 (1991) (“The absence of a malevolent motive does not convert
a facially discriminatory policy into a neutral policy with discriminatory effect&g also Horizon
House Dev. Servs., Inc. v. Twp. of Upper Southam@@h F.Supp. 683, 694E.D. Pa. 1992)

(“The motives of drafters of a facially discriminatory ordinance, whether bemigwvib [are]
irrelevant to a determination of the lawfulness of the ordinante.”).

The defendants’ argument that the ordinance is permissive also does not compelkthe cour

to decide Ordinance 966 is not facially discriminatory. To support the contention thégpesm

” NotaHy, even the defendants agravith the plaintiff that an assessment of the draftengfedying motives is
irrelevant to a facial analysiSeeDefs.’ Br. at 51 (“The motives of drafters of a facially discrimimgtordinance,
whether benign or evil is irrelevant to a determinatibthe lawfulness of the ordinance.” (quotiHgrizon House
Dev. Servs., Inc804 F. Supp. at 694)8ee alsd’l.’s Br. at 16 (same).
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regulations cannot constitute facially discriminatory actions, the defendarttast the facts of
this case with those @frc of New Jerseync. v.New Jersey'Arc of New Jerset) , 950 F.Supp.
637 (D.N.J. 1996). Ilrc of New Jerseythedistrict court invalidated as facially discriminatory a
provisionof New Jersey’s Municipal Land Use Law whighthorizd municipalities to treat as a
conditional use any community residence or shelter housing seven or more persautba@iing
municipalitiesto denya conditional use permit to any proposed residence or shelter with more
than seven people that would be within 1500 feet of another community residence or$b@lter
F. Suppat 641. The defendants argue that this case is diffemntArc of New Jerselpecause
“Ordinance 966 permits a particular business, namely a Residential Treatmést, Cethe
Borough.” Defs.’ Br. at 52.

The court finds thedefendants’ argument comoéng the permissive nature of Ordinance
966 umpersuasive fothreereasons. First, the court isaware of any case that dictates that
permissive ordinances cannot be facially discriminatdhe partieshave not broughany such

casedo the court’s attetion® Second, Ordinance 966 permissivein that it permits parties to

8 Rather, the defendants assert that it would be illogicaifoh a case to exist because a permissive ordinance could
not be deemed irrational or arbitraeeDefs.’ Reply Br. in Supp. of Mot. for Summ. J. at 6, Doc. No. 30 (arguing
that plaintiff made typographical error in arguing there itegal authority for proposition that permissive ordinance
can be facially discriminatory because lack of case on point “undersdefesdants’ point).

The defendants pull this “irrational” or “arbitrary” language frdbitdS Human Services v. Lower Gwynedd
Township Civ. A No. 132074, 2012 WL 170740 (E.D. Pa. Jan 20, 2088eDefs.’ Br. at 48. InNHS Human
Servicesthe court explained that “once a plaintiff shawat a statute is facially discriminatory or thatefendant’s
actions were motivated by a discriminatory purpose, it is up to the defendant téhshawhad a leitimate, non
discriminatory reason for its actions and that no less reégéricourse of action could be adopted.” 2012 WL 170740,
at *8. NHS Human Servicalid not entertain a facial claim, and, therefore, neveriegfthe test it described to the
type of claim contemplated here.

This is a proper articulation of the standard at itatest level. However, tests to determine what coresitut
a legitimate, nodiscriminatory purpose vary based on the claim. If anpfaiclaims a regulation is faailly
discriminatory under the ADA and Rehabilitation Act, the court does notlyr@sk whether the legislation is
irrational or arbitrary. Rather, the court engages in theifgiant risk testSeeNew Directions 490 F.3d at 305
(concluding statute wdacially discriminatory and applying significant riskste If a plaintiff argues the regulation
is discriminatory under the ADA and Rehabilitation Acttais iapplied to the plaintiff, “it is appropriate to inquire
whether the public entity can make a reasonable accommodation for tHedii9diX Grp., Inc. v. City of Covington
293 F.3d 326, 345 (6th Cir. 2002). If the plaintiff bigngn equal protection claim, “the plaintiff bears thedba of
negating all conceivable rational justifications tlee allegedly discriminatory action or statutdéw Directions490
F.3d at 301.
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build rehabilitation centersbut it provided a basis for the Borough Council to exclude the
plaintiff's desiredfacility. Therefore, even if the defendants’ initial premise wal&l (which it is

not), it would not justify granting summary judgmenhird, the permissive nature of Ordinance
966 has similarities tgorovisions at issue in other cases where courts deemed the provisions
facially discriminatoryThe court providesnvo examples of such provisions.

First, the court fails to see tlsipposedlgharp distinction the defendants attempt to draw
between this case atc of New Jerseyln Arc of New Jerseythe conditional use provision
permittedcommunity residens®or shdtershousing seven or more persons but gave municipalities
a means to deny such facilities’ conditional use applicati@®®8.F. Supp. at 64®Gecond in
Community Housing Trust v. Department of Consumer and Regulatory Affairs (“Community
Housing”), 257 F. Supp. 2d 208 (D.D.C. 2003), histrict of Columbia required community
based residential facilities to obtain a certificate of occupddcat 213—14 The D.C. law defined
a communitybased residential facility as “a residential facility for persons who have a common
need for treatment, rehabilitation, assistance, or supervision in theirligaity.” Id. at 213
(internal quotation marks omitted). Tbheurt concluded the requirement facially discriminated on
the basis of disabilitdespite theertificate procespermiting the plaintiffs to obtain a certificate
and open a communityased residential treatment facilitgl. at 229.

The instantcase issimilar to bothArc of New Jerseyand Community Housingn that
Ordinance 96ermitsresidential treatment centers. However, Ordinance 966 also establishes a
way in which the Borough Council can dewgnditional use applications specifically for
residental treatment centers that provide outpatient methadone treafirherfaict that Ordinance

966 provides routes for parties to build residential treatment centers “in nalteesythe fact that

The defendants’ framing seeks to collapse the facial, as applied, waldeafection challenges. However,
these tests are fundamentally different from one another arduttemust honor and preserve their differences.
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[Ordinance 966] facially singles out methadone clinics, andetlyemethadone patients for
different treatment[.New Directions490 F.3d at 304.
(b) Significant/SubstantidRisk

The defendants also fail to demonstrate that there are no contested issues offatterial
as to whether the plaintiff's clientonstitute a ignificant risk to the community. “Even when
individuals would otherwise fall within the class of statutorily protected perso.the ADA. ..
exclude[s] individuals who pose a significant risk to the health or safety of otbaitet States
v. City of Baltimore845 F. Supp. 2d 640, 649 (D. Md. 20{&)ations omitted)[T]he significant
risk test requires a rigorous objective inquifdéw Directions490 F.3d at 305. “The existence,
or nonexistence, of a significant risk must be determined from the standpoint of e \whcs
refuses the treatment or accommodation, and the risk of assessment must be basebjective
evidence.’ld. (quotingBragdon v. Abboft524 U.S. 624, 649 (1998))hus, a court “cannot base
[its] decison on the subjective judgments of the people purportedly at risk, the [WeshEast
residents, [Borough] Council, or even Pennsylvania citizens, but must look to objectigroevi
in the record of any dangers posed by methadone clinics and patiéra$.306.The “purported
risk must be substantial, not speculative or remade.”

Here, he defendants do not discuss the substantial riskitsstad explaining that the
ordinance is not facially discriminatory because it is “rationally related ®dheugh’s legitimate
state interest in promoting the health, safety, morals tideneral welfare of its citizeri$
Defs! Br. at 53.Howeer, there is some evidence in the recasdo why the defendants might

perceive the plaintiff's clients to be a substantial Wskdescribed abovduring a Councihearing

9 As discussed in note 4upra even thougtthe defendants appear to assert that they can defeat a claim of facial
discrimination under the ADA and Rehabilitation Act by lolgademonstrating a legitimatepn-discriminatory
purpose, this is not a proper characterization of the neféwvquiry.
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to discuss the plaintiff's conditional use application, one Coumeihbemworried about the fact
thatthe Boroughdoes not have a police department yet, because a “riot” could break out in this
“drug rehab” and there would not be anyone to call. Feb. 12, 201&HEQF pp.95-96. He also
worried about building “this thing in our town” because he wondered “[hJow much is the propert
value going to hurt our taxpay@fsid. at ECF p.98. At a hearing on the plaintiff second
conditional use application, another Council member claimed “I’'m concerned aliotdliénts]
getting out, walking the streets. We got young children going to school. Young children playing
in the yards. I’'m not happy with that parRdl Conditional Use Appl. Hr'gt63:11-16.

Such concerns are insufficient éstablish that there are no issues of matéaizl as to
whether the plaintiff's clients would be a substantial risk to the community. \iVlislérue that
“some methadone patients” might be “inclined to criminal or otherwise daugbehavigf such
a broad characterization does not justifybidding all methadone patients from receiving
outpatient methadone treatments and imposing on all residential treatmanrts@ati250 fedNew
Directions 400 F.3d at 307 herefore, based on the record, the court cannot grant the defendants’
motion for summary judgment as it pertains to the plaintiff's facial discriminaksm drought
under the ADA and Rehabilitation Act.

ii. The ADA and Rehabilitation Aés-AppliedClaims

The plaintiff argues that the defendants applied Ordinance 966 in a mhaneiotates
the ADA and Rehabilitation Act because ithgecision to deny the conditional use applications
derived from a bias against individuals suffering from addiction who would seek oetrtiees
of the proposed treatment cent8eePl.’s Br. atl (“Defendants’ actions were bigoted against
people suffering from alcoholism and drug addiction. Defendant Borough Council members made

and relied on prejudicial statements during the conditional use hearings and admitted the
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decisions were based on aasonable fears and prejudicedJhlike facial claims that a plaintiff
brings under the ADA and Rehabilitation Acts-applied challenges differ for ADA and
Rehabilitation Act claims. Although “Congress has directed the courts to cotistrdd®A and
Rehabilitation Act such that conflicting standards do not arise, the ADA and the Ratiabil
Act are not exactly the samé&’New Directions490 F.3dat 300 n.4 (internal citation omitted)
see K.M. v. Tustin Unified Sch. Djst25 F.3d 1088, 1099 (9th Cir. 2013) (explaining thdte

II's prohibition of discrimination or denial of benefits ‘by reason of disabiligtablishes a

10 Congress explicitly recognized this difference betwedie Ti of the ADA and section 504 of the Rehabilitation
Act:

The House Committee Report explained the decisideatee ‘solely’ out of Title 1l as follows:

The Committee recognizes that the phrasing of sectionir@is legislation
differs from section 504 [of the Rehabilitation Act] by virtue of the that the
phrase “solely by reasaf his or her handicap” has been deleted. The deletion of
this phrase is supported by the experience of the executineiageharged with
implementing section 504 [of the Rehabilitation Act]. The regulationeby
most executive agencies use thectXanguage set out in section 202 in lieu of
the language included in the section 504 statute.

A literal reliance on the phrase “solely by reason of his ohhadicap” leads to
absurd results. For example, assume that an employee is black and hbgity dis
and that he needs a reasonable accommodation that, if provitieshakie him

to perform the job for which he is applying. He is a qualified applicant.
Nevertheless, the employer rejects the applicant becausblaeksand because
he has a digality.

In this case, the employer did not refuse to hire the indivisilaly on the basis

of his disability—the employer refused to hire him because of his disability and
because he was black. Although the applicant might have a claim of race
discrimination under title VII of the Civil Rights Act, it could be asglithat he
would not have a claim under section 504 [of thedRdltation Act] because the
failure to hire was not based solely on his disability and asudt tee would not

be entitled to #easonable accommodation.

The Committee, by adopting the language used in regulations issued by the
executive agencies, rejects the result described above.

H.R.Rep. No. 485(ll), 101st Cong., 2nd Sess., at 85 (1990)S&hate Committee Report contains
avirtually identical passag&eeS.Rep. No. 116, 101st Cong., 1st Sess., a4341989).

McNely v. Ocala StaBanner Corp. 99 F.3d 1068, 1075 (11th Cir. 1996).
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“motivating factot causal standard for liability when there are two or more possible reasons for
the challenged decisibmhereas “the causal standard for the Rehabilitation Act is even stricter”
(alteration omitted) (citing/artin v. Cal. Dep’t of Vet. Affairss60 F.3d 1042, 10489 (9th Cir.
2009))).The required “causative link between discrimination and adverse astsignificantly
dissimilar” in the two statuteslew Directions490 F.3d at 300 n.&itation and internal quotation
marks omitted) Discriminating against a qualifying individuasdlely by reason of her or his
disability’ triggers the Rehabilitation Act's causative linkl. (quoting 29 U.S.C. § 794)n
contrast, discriminating against a qualifying individuay ‘feasorof such disability” triggers the
ADA'’s causative linkld. (quoting 42 U.S.C. § 12132)T]he ADA clearly establishes that the
‘sole reason standard. .is inapplicable to the ADA, which requires only but for causatith.”
(citation omitted).

The different causal standards of the ADA and the Rehabilitation Act present the court
with a quandary. Thaotion that the ADA and the Rehabilitation Act bear different causal
standards is not seemingly in harmony with tletion that “[w]hether [a] suit is filed under the
Rehabilitation Act or under the Disabilities Act, the substantive standardstEmmining liability
are the sameMcDonald v. Pennsylvanj&2 F.3d 92, 95 (3d Cir. 199%jitation omitted) Other
courts have noted this discord without providing a rem8deg.e.g, Schwarz v. City of Treasure
Island 544 F.3d 1201, 1212 n.6 (11th Cir. 2008) (“[T]there are important differences among these
statutes” including “plaintiffs claiming intentional discrimination under the RA mhstvshat
they were discriminated againsblelyby reason of [their] disability,” but the ADA requires only
the lesser ‘but for’ standard of causation. Undoubtedly there amgherdifferences, but we leave
them for another day.” (internal citations omitfedi) New Directionsthe Third Circuit discussed

this distinction citing Baird v. Rosg192 F.3d 462 (4th Cir. 1999). 490 F.3d at 300 n.4.
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Baird recognizes the tension between the statutespemddes apartial analysis of the
problem.Seel92 F.3d at 469‘Despite the overall similarity of 82132 of Title Il of the ADA
and 8504 of the Rehabilitation Act, the language of these two statutory provisions regarding the
causative link between discrimination and adverse action is significantly déssimiBaird
involved an action brought by a mother on behalf of her minor daughter against the daughter’s
former teacher, principal, and school board, alleging discrimination undetiaflthe ADA and
intentional infliction of emotional distrestsl. at 464.At the outsetthe Fourth Circuitetermined
that “the ADA does not impose a ‘solely teasorof’ standard of causationld. at 469.0nce the
court “rejected a ‘solely because of standard, the question bec[ame] what causation standard
applie[d].” Id. at 470.The court‘conclude[d]that thecausation standasépplicable in Title VII
actions arapplicable to violations of 82132.”Id. The court rachecthis decision because

[t]he remediesvailablefor a violation of §12132 are set forth in 42 U.S.C.A.

§ 12133 (West 1995), which in turn provides tl{ghe remedies, proceduresmd

rights sefforth in section 794a of Title 2f@f the Rehabilitation Actkhall be the

remedies, procedures, and rights this subchapter provides to any person alleging

discrimination on the basis of disability in violation of section 121%2e42

U.S.C. § 12133.
Id. (secondalteration in original)The court also pointed out that section 794a of Titlef2he
Rehabilitation Actprovides that the remedies available under Title VII apply to ADA cldins.
(citing 29 U.S.C § 794a(a)(1)).

TheFourth Circuit laid at this logic again i\ Helping Hand

Title Il creates a remedy for “any person alleging discrimination on the basis of

disability” and provides that the “remedies, procedures, and rights” available under

Title 1l are the “remedies, procedures, and rigigsforth in section 794a of [the

Rehabilitation Act].”ld. 8§ 12133. Section 794a of the Rehabilitation Act, in turn,

provides that the available “remedies, procedures, and rights” are those set forth
Title VII of the Civil Rights Act.29U.S.C.8 7944a)(1) (2000).
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515 F.3d at 36Zalteration in original) Because “Congress has directed courts to construe the
ADA to grant at least as muctprotection as the Rehabilitation Act and its implementing
regulations,” the court determined that the Title VII standards applied toDAeckaims before

it. Id. (emphasis added).

BecausdBaird andA Helping Handlid not involve a Rehabilitation Act chai the Fourth
Circuit did not address how this analysis impacts the Rehabilitation Act causation dtandar
Nonethelesdyecause the court’s decision that the ADA employed the same standards as Title VII
derived from the fact that the Rehabilitation Acsdetth the “remedies, procedures, and rights”
of a person alleging discrimination in violation of the ADA, the only logical cormius that
Title VII standards also guide the Rehabilitation Act analy@isHiler v. Brown 177 F.3d 542,

545 (6th Cir. 1999)“Under the Rehabilitation Act, an aggrieved federal employee is entitled to
the ‘remedies, procedures, and rigtast forth in Title VII of the Civil Rights Act.(quoting 29
U.S.C. 7944) Therefore, the couwill employ a Title VII framewdt in analyzing both the ADA
and Rehabilitation Act claims in this case. This approach comports with oth&s which have
analyzed both types of claims under the same anaBests.e.gCinnamon Hills Youth Crisis Cir.,
Inc. v. Saint George City (“Cinnamon Hills"$85F.3d 917, 919 (10th Cir. 2012porsuch, J.)
(remarking that [w]hatever the statutory rubric, though, everyageees that to avoid summary
judgment” plaintiff pursuing claims under ADA and Rehabilitation Agtust meet same
standards)Quad Enters. Co., LLC v. Town of South@d@9 F. App’x 202, 205 (2d Cir. 2010)
(explaining plaintiff can bring disparate treatment, disparate impact, oned@e@ccommodation
claim); Regional EconCmty. Action Program, Inc. v. City of MiddletowA94 F.3d 35, 48 (2d
Cir. 2002) (“Plaintiffs who allege violations under the ADA, tR@air Housing Act] and the

Rehabilitation Act may proceed under any or all of three theoriesardigptreatment, disparate
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impact, and failure to make reasonable accommodatiailfy. Bd. of Regents of the Univ. Sys.

of Ga, Civ. A. File No. 1:0%v-1877RLV-GGB, 2012 WL 12888680, at *17 (N.D. Ga. Oct. 15,
2012) (“A disability discrimination (uret the ADA and/othe Rehabilitation Act) can be based

on either aconventional ‘disparate treatment’ theory, or a theory that the defendant deiexké
‘reasonable accommodations’ or botkcitations omitted) McKivitz v. Twp. of Stowe’69 F.

Supp. 2d 803, 823 (W.D. Pa. 2010) (“Statutory claims brought against zoning authorities under
the FHA, the Rehabilitation Act and the ADA may proceed under a ‘disparate treatment,’
‘disparate impact’ or ‘reasonable accommodation’ thedigiting Sharpvisions, Inc. v. Borough

of Plum 475 F. Supp. 2d 514, 522 (W.D. Pa. 2007))).

Under either the ADA’s or the Rehabilitation Act’s “statutory rubric,everyone agrees
that to avoid summary judgment [the plaintiffl must present facts suggesiintp¢idefendants]
either (1) intentionally discriminated against the disabled, (2) engaged in cohdutiatd an
unlawful disparate impact on the disabled, or (3) failed to provide a reasonamenaadation
for the disabled Cinnamon Hills 685F.3dat919;seeDefs.’ Br. at 5656 (identifying plaintiff's
claims as disparate impact and disparate treatment); Pl.’s Bt (dDefendants correctly identify
Plaintiffs ADA and Rehabilitation Act claims as disparate treatment and dispargact
claims.”); see alsaMicPherson v. Mich. High Sch. Athletic Ass’n, Jid.9 F.3d 453, 460 (6th Cir.
1997) (“Not surprisingly, most of the law that has been made in” cases fdabniiifg under both
the ADA and the Rehabilitation Act have “arisen in the contef employment discrimination
claims, but we have no doubt that the decisional principles of these cases ayaplied to this
case.”)!! Here, the plaintiff makes clear it seeks to establish a disparate treatment andedisparat

impact claim. Pl.’s Brat 14.

11 Based on this court’s review, it seems the Third Circuit has indithttdhese are the three ways to mount as
applied ADA and Rehabilitation Act challenges inesthat also implicate the Fair Housing A¢e LapieLaurel,
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The court’s analysis of the-applied ADA and Rehabilitation Act challenges proceeds in
two parts. First, the cougirovides an overview of the disparate treatment and disparate impact
theories. Secondhe court considers whether the defendant is entitled to summary judgment on
the plaintiff's asapplied ADA and Rehabilitation Actclaims The court concludes that the
defendarg arenot entitled to summary judgment on theapplied claims because disputssues
of material fact remain as to theiotivation to deny the plaintiff’'s conditional use applications.

(@  An Overview of AsApplied ADA Claims Through the Dispate Treatment and
Disparatd mpact Theories

(2) Disparatelreatment

“To prove disparate treatment, the plaintiff must show the defendant in fact intended to
discriminate or was improperly motivated in making the discriminating decis@ardn 879 F.
Supp. 2d at 136{titation omitted) A plaintiff can prove disparate @ément in two ways. First, a
plaintiff can show direct proof of the defendants’ discriminatory intémnamon Hills 685 F.3d
at 919(citations omitted)“Direct evidence of discrimination is evidence which, if believed, proves
that the decision in thease at hand was discriminaterand does so without depending on any
further inference or presumption.ld. (citations omitted) Therefore, if a *“zoning
official . . .makes discriminatory comments about the disabled while explaining his basis for the
contested decision, that is direct evidence of discriminatideh.”at 920(citation omitted) If a

plaintiff produces direct evidence of discrimination, the defendant “must then proddeace

LLC v. Zoning Bd. of Adjustent of Twp. of Scotch Plajnd84 F.3d 442, 448 n.3 (3d Cir. 2002) (citing 42 U.S.C.
§ 3604(f)(3), which specifically addresses discriminatory hougnagtices to support contention that “Plaintiff may
bring three different types of claims against municipal land use atigBarnder the FHAA")Cmty. Servs., Inc. v.
Wind Gap Mun. Auth421 F.3d 170 (3d Cir. 2005) (employing variation of this test in conteH®#fA claims).
However, the Third Circuit had no occasion to delineate these wags of proing an asapplied challenge iNew
Directions—its seminal case that concerned only ADA and Rehabilitatict claims without any FHA claims
because the court concluded that the statute was facially disatani and did not reach the merits of theppled
challenge. Nevertheless, this court sees no reason why the ladkX claim in this case would render these three
approaches inapplicable in this case.
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sufficient to show that it would have made the same decisitiaghl bias had played no role in
the employment decisionStarceski v. Westinghouse Elec. Cpfd. F.3d 1089, 1095 n.4 (3d Cir.
1995).

Second,if a plaintiff does not have direct evidence, the plaintiff can “point[] to
circumstantial evidence and inwalk the familiarMcDonnell Douglasburden shifting scheme
originally spawned in the Title VII arena but long since equally entrenched in tA®A[] and
RA contexts.”Cinnamon Hills 685 F.3dat 919(citations omitted) Under this approach, the
plaintiff “bears the obligation of coming forward wittpama faciecase of discrimination, a case
that must include evidence suggesting the city denied the vakianaase athe disability of” the
plaintiff's clients.|d. at 920. To meet this initial burdethe plaintiff “must produce evidence
suggesting that” the defendants “denied to it zoning relief granted to simitardyesi applicants
without disabilities.”ld. In the event that “there are no similarly situated-d@abled applicants,
[the plaintifff must show the circumstances surrounding the denial” of the conditional use
applications “support a reasonable inference that the city would have granted toieanappl
without disabilitiesthe relief it denied [the plaintiff] Id. If the plaintiff makesa prima facie
showing of discrimination, the burden shifts to defendants ptovide a legitimate,
nondiscriminatory reason for the challenged actitispanic Counsling Ctr., Inc. v. Incorp. Vill.
of Hempsted237 F. Supp. 2d 284, 293 (E.D.N.Y. 2002).

(2) Disparatd mpact

“Unlike a claim for disparate treatment, a claim for disparate impact doesn’t require proof
of intentional discrimination.'Cinnamon Hills 685 F.3dat 922."In order to establish a prima
facie case of disparate impact, the pifimust provide evidence showing (1) the occurrence of

certain outwardly neutral practices, and (2) a significantly adverse or disjoopte impact on
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persons of a particular type produced by the defendant’s facially neutral actsticepra@uad
Enters. Co., LLC369 F. App’x at 206citation and internal quotation marks omitteé@dlthough

the plaintiff need not show discriminatory intent under this theory, it must prové¢éhptactice
actually or predictably results idiscrimination.” Id. (alteration and internal quotation marks
omitted).“This is generally shown by statistical evidence involving the appropriate congmarab
necessary to create a reasonable inference that any disparate effect identified was diesed by
challenged policy and not other causal facto@rinamon Hills 685 F.3d at 92Zalteration,
internal quotdon marks, and citation omitted)

3) The Defendantsare Not Entitled toSummaryJudgment on th@laintiff's As-Applied
ADA and Rehabilitation AcClaims

The plaintiff presents a viable ADA and Rehabilitation Act claim under the finsacise
treatment theorysuch thait overcomes the defendants’ motion for summary judgment on the
statutory asapplied claimsThereare contested issues of material fact that coulddeadsonable
factfinder to conclude that the defendants’ discriminatosninvashe “but-for” or “sole” cause
of their decision to deny the conditional use applicatibiesv Directions490 F.3dat 300 n.4see
Congregation Kol Ami v. Abington Tw@B09 F.3d 120, 1331 (3d Cir. 2002) (“An issue is
genuine if a reasonable jupgpould possibly hold in the nonmovants favor on that issulm”).
rendering this decision, the court first determines that there is a triablefssiagerial fact as to
whether the defendants had discriminatory intent in the way in which they impta@erdinance
966. Second, the court determines that there is a triable issue of nfat#red to whether the
defendants “produce evidence sufficient to show that [they] would have made the samom deci
if illegal bias had played no role” in their decisito deny the conditional use applications.

Starceski54 F.3d at 1095 n.4.
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(A)  There is driableissue ofmaterialfact as tavhether thedefendant$ad discriminatory
intent in themanner inwhich they mplemented Ordinance 966

The record isiddled with “zoning official[s]. . . mak[ing] discriminatory comments about
the disabled while explaining [their] basis for the contested decision,” whiclirést @vidence
of discrimination”because it “is evidence which, if believed, proves that the decision in the case
at hand was discriminatoryand does so without depending on any further inference or
presumption.”Cinnamon Hills 685 F.3dat 919-20. The mayor who signed Ordinance 966 into
law said “there’s no reason why a druggie gets better tegatthan a DU. I. [sic] person in the
jail over there. As far as I'm concerned, they’re no different and they're treatedsely it's
unbelievable.Feb. 12, 2018 Hr'at ECF p. 164 The former mayor indicated there should be “a
hundred or 200 foot restriction” on placing the clinic in a residential &deat ECF p. 165As
explained previously, one Council member expressed concern that a “riot” could breakhcut
“drug rehab” and there would not be anyone to ¢dllat ECF pp. 9596. He also worried about
building “this thing in our town” because he wondered “[h]Jow much is the property value going
to hurt our taxpayers?d. at ECF p. 98Another Council member claimed “I'@oncerned about
[clinic clients] getting out, walking the streets. We got young children gairggiiool. Young
children playing in the yards. I'm not happy with that part.” 2d Conditional Use Apfd. &
63:11-16.

The Borough Council denied the first conditional use application on March 20, 2018.
Defs.’ Facts at £3; Pl.’s Resp. at 3; Decision at ECF pp.5~92.After the meeting ite Council
Vice President wrote to his fellow Council members to express concern that “ncekettgrle of
[Not in My Back Yard] can be found[] than that which [he] heard from the public who spoke at
the three Conditional Use Hearings” because “the puidide statements of drug addicts escaping

and breaking into homes, them wandering the streets looking for drugs, childfetys sats,
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mass exodus, and a host of othlereasonabléears and prejudices.” Pl.’s Ex. 7 aEhch of these
statements regugs no “further inference or presumption” to demonstrate discriminatory intent.
Cinnamon Hills 685 F.3d at 919.
As Dr. Dominic Marfisi, a health psychologist specializing in addiction, tedtifiuring
his deposition,
| have never been and | have attended several, at least a dozen, types of hearings
in Pennsylvania, and | have never been faced with such bias as | have in West
Easton Borough with both the individuals at the tabhgourself not included-
and the audience. | get it frothe audience. Most people are afraid. They're scared.
They don’t know what to expect. They think they know what to expect, but they
have never run a program. They have never had me oversee a program.
| was really taken aback and insulted by some of the reactions loddh
on a lot ofthe questions, inferences, and biased statements that were Amate
just wanted to make that part of my statement because individuals who would be in
this program suffer from a disease, a debilitating disease and W&ayeright to
receive treatment like anyone else in any other healthcare facility. And -+ just
believe the stigma has to stop regarding individuals who have mental health and
drug and alcohol disorders.
Pl.’s Ex. 13, Dep. of Dominic Marfisi, Ph.['Marfisi Dep.”), at 78-80, Doc. No. 25.

(B) Thereis atriableissue ofmaterialfact as tavhether thelefendantgroduced evidence
showingthatthey would lavedenied theconditional seapplications ifbiasplayed m role

Because the plaintiffrovides direct evidence of discriminatory intent, the defendanss
“produce evidence sufficient to show that [they] would have made the same dédlisigal bias
had played no role” in their decision to deny the conditional use applicaftarseski, 54 F.3d
at 1095 n.4The defendantgrovide fourprimary nondiscriminatory reasons for why they denied
the plaintiff's conditional use applicatian§l) a representative of the plaintiff helped draft
Ordinance 966, Defs.” Br. at 92) the conditional use applications objectively did not meet
Ordinance 966'’s criteriad. at 21;(3) the defendants did not want the plaintiff to “bootstrap|]
one usdga methadone clinic) to another (a Residential Treatment Center) without théuofpo

[to] ensure the determination of appropriate zoning requirements for the seand evaluate

41



Plaintiffs [sic] compliance the same[jf. at 8; and4) the defadants had concerns about the way
in which the plaintiff would operate a new facility, given the way in which thatffés principal
operates the DUI Cente8ee idat 10 (“The atmosphere in which this conditional use application
was brought was one wte the Borough had, for several years, experienced semlatgd issues

at Plaintiffs DUI Center on the same parcel of land.”).

In regard to the firsarticulated reasqnhe fact that representative of the plaintiff helped
draft the ordinances insufficient “Although the defendants have attempted to shift blame for the
language of this provision to the group that proposed it, the [defendants] ultimately had to approve”
the language and were the only ones who decided to deny the plaintiff's conditional use
applications First Step, InG.247 F. Supp. 2dt150-51.

The defendants’ second natiscriminatory reason for denying the conditional use
applicationgs because the plaintiff did not meet the criteria set out in Ordinance 966 in any of its
conditional use pplications.The court finds that there are contested issues of material fact as to
whether the plaintiff's second and third conditional use applications objectividg fa meet
Ordinance 966’s criteria, such that the defendants had to deny them.

In this regard JudgeSletvold explained that the defendants denied the plaintiff’'s second
conditional use application because

The Board found that [the plaintiff] failed to satisfy three of the fourte¢eriaiin

the Ordinance applicable to this conditionsé, specifically: 1) [the plaintiff] failed

to maintain 24hour security 7 days per week and 365 days per year; 2) [the

plaintiff] failed to maintain a perimeter boundary fence at a minimum of six feet

high, subject to the final approval of the Boroughu@al; and 3) [the plaintiff]

failed to require any residents entering or leaving the proposed Redidentia

Treatment Center to be picked up and dropped off by a third party through a secured

process to prevent entry to and discharge into the public.

Opinionat 7.
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Judge Sletvold’s opinion addressed each of these alleged failures. She fourtdethat “
Borough conceded that the testimonial evidence providdi] tat the May 14, 2018 hearing
satisfies the plain language of the requirement set forth” isehbarity subsection of Ordinance
966, and, therefore the first issue was “molat.’at 8(footnote omitted)On the issue of the fence,
Judge Sletvold concluded that “the Borough did not commit an abuse of discretion or em®r of la
in deciding that the plaintiff might fail to maintain a six foot high fence around tiléyfald. at
11.0n the issue of secupgck up, Judge Sletvold found “[tjhe Ordinance does not require such
drastic measures” as locking residents into the treatment center, but that It/ ‘requéres that
any resident who wishes to leave must be picked up by a third”"plartyat 14. Judgéletvold
found the plaintiff “was not going to be compliant with this requirement set forth in thea@odih
and, therefore, “the Borough did not commit an abuse of discretion or error of lanyingléhe
requested conditional use on this badid.”

In the third conditional use application, the plaintiff seemingly addressed each of the
concerns discussed in Judge Sletvold’s opinldr application specifically indicated “there will
be a perimeter fence around the treatment center as per JudgedSi&pal 22, 2019 opinion.”
Pl.’s Ex. 6 at 7 (emphasis omittedhe application also specifically indicatdtht “West Easton
Treatment Center shall have a thpdrty bonded security aggnto provide security for the
facility and the premises as perdde Sletvold’s April 22, 2019 opinidhld. at 2 (emphasis
omitted).Members of the Borough Council acknowledge that the third conditional use applicati
conformed to Judge Sletvold’s opiniddees Depat 68:18—-25—-69:2-@reidinger Depat 56:1
25. Nonetheless, the defendants denied the third conditional use application. One Gambeit m

testified that the Boardenied the application because “the facility was not locked”, because of
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“an uneducated fear” of “treatment facilities”, amat of “fear of who would run” this treatment
facility. Dees Depat 69:7-14.

The plaintiff appealed the decision to deny the third conditional use applicaticiudgyet
Sletvold did not issue an opinion on this application because the defendantstagvébdraw
their decision to deny the application. Defsuppl.Br., Ex. A.At bottom, he defendantsave not
producedsufficient evidencas to the second purported pgdiscriminatory reasoto demonstrate
they “would have made the same decision &gél bias had played no role in the employment
decision.”Starceski54 F.3d at 1095 n.4.

The defendants’ third nowliscriminatory reason for denying the conditional use
applications is that tlyewere concerned about the plaintiff potentially attemptontpbotstrap(]
one use (a methadone clinic) to another (a Residential Treatment Certiett\he opportunity
[to] ensure the determination of appropriate zoning requirements for the sapand evaluate
Plaintiffs [sic] compliance the samidefs.” Br. at 8. However, the defendadb not demonstrate
that this reason is not, in fact, discriminatory. The defendants decided to policeghenl
administration of outpatient methadone. ¥ipeovide no justification for why methadone is so
distinct from other medications that yheust prevent the bootstrapping of methadone treatment
as opposed to any other medical treatment. In the context of the discriminatorysremadek at
the conditional use hearingse( calling patients of the residential &tenent center “druggies” and
“criminals”), there is a question of material fact as to whether the defendagieziout outpatient
methadone treatment in this way out of fear of those who might rely on metheshingent.

The defendants’ fourth nedisaiminatory reason for denying the conditional use
applications ighat they haadtoncerns about the manner in which the plaintiff would run the new

facility because othe way in which the DUI Center (owned by Mr. Atiyeh, who also opetiages
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plaintiff) caries out its businessAt the conditional use hearings, some expressed concern about
the DUI Center street parking and worried that an additional facility in the same locatibh mig
exacerbate the problefeb. 12, 2018 Hr'et ECF pp. 12325(“I've lived here[for] 28 years and
until that D.U. I. [sic] center was put in, parking has never been an issu&€here are seven
houses on our block, and | walked two blocks the other night over the weekentn seven
houses, two unoccupiedjne houses in this bloc; two aren’t occupied and we can't park.”
However, in a different line of discussianembers of the public voiced anxieties related to safety
attributable to the DUI Center. For instance, one member of the public (a broth€@ooheil
member) explained

If [the new facility] is run anything like the DJ. I. [sic] center, there’s more

prisoners out at eleven o’clock at night smoking cigarettes on the street amah

you're sayng they can walk out that front door [of the n&aaility]. In other words,

| should probably put a pistol under the pillow because if | wake up in the middle

of the night, | might have a guy just sitting there that's going to stab me. Because

if he’s got access to walk out at any time, he can brealamtbody’s house.
Id. at ECF pp. 12422. ThenMayor Gerald Grosalso voiced safety concerns that linked the DUI
Center to the residential treatment centEf]here’s nodamnreason why a druggie gets better
treatment than a .DJ. I. [sic] person in the jail over there. As far as I'm concerned, they’re no
different and they’re treated so looselys unbelievable.”ld. at ECF p. 164. Based on these
statementsthere is an issue of disputed material fact as to whether the defendants’ concerns
surrounding the connection between the DUI Center and the residential treatmentacent
actually rooted in animus towards disabled individuals who struggle with drugleakol
addictions.

After an evaluation of the defendants’ reasoning, the court condhueless a triable issue

of material fact as to whether théwould have made the same decision if illegal bias had played

no role” in their decision to deny the conditional use applicat®t@sceski54 F.3d at 1095 n.4.
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Because the court concludes that these statements are sufficient to demoestrégethissue of
material fact as to whether the defendants harbored discriminatory intent, the edurbhasess

the viability of the plaintiff's claim under the second disparate intent roatexamine whether
it can sustain a prima facie case underMim®onnell Dougladramework. Similarly, the court
need not assess the viability of the plaintiff's claindemthe disparate impact theory.

b. Constitutional Claims

The Fourteenth Amendment forbids “aB¥ate” from “depriv[ing] any person of life,
liberty, or property, without due process of law” and from “deny[ing] to any person within its
jurisdiction the equal protection of the lawkl'S. Const. amendXIV, § 1 The plaintiff brings
both facial and aapplied substantive due process and equal protectzmms. It claims the
defendants violated both the Due Process and Equal Protectmse8l| of the Fourteenth
Amendment facially in Ordinance 966 and as/thppliedthis ordinanceo it. SeePl.’s Br. at 13
(“Plaintiff Treatment Center alleges violations of th& Mnendment Guarantees of Due Process
and EqualProtection because Ordinan®6 is unconstitutional on its face and as applied to
Plaintiff's proposed Treatment Center (Courif)l)

I Equal Protection

The analysis of the equal protection claim first provides an overview of the stamdard
equal protection challenge, and, second, applies this standard to this case. THercesttie
defendants’ motion for summary judgment on the plaintiff's feana asapplied equal protection
claims.

(@) The Equal Protection Standard

Under the Equal Protection Clause, “all persons similarly situated shouldtee mkke.”

City of Cleburne v. Cleburne Living Gtd73 U.S. 432, 439 (1985)However, courts are reluctant
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to overturn governmental action on the ground that it denies equal protection @fdliledaause]
‘[t] he Constitution presumes that, absent some reason to infer antipathy, evendemprovi
decisions will be rectified by ¢hdemocratic process and that judicial intervention is generally
unwarranted[.]”Congregation Kol Ami309 F.3d at 133 (quotingance v. Bradley440 U.S. 93,
97 (1979)).“Generally, to state a claim for violation of tfig]qual [P]rotection[C]lause of he
14th Amendment, the plaintiff must allege membership in a protected clagsshaeen singled
out for unequal treatment by the governme8thneider v. aty. of Will, 190 F. Supp. 2d 1082,
1093 (N.D. Ill. 2002). Such protected classes (also callgspect” and “quassuspect” classes)
include race, alienage, national origin, religion, gender, and legitimacy of 8Beth.City of
Cleburne 473 U.S.at440-41 (discussing protected classes).

“Like other economic and social legislation, land use ordinances that do not classify by
race, alienage, or national origin will survive an attack based on the EquatiBro@ause if the
law is reasonable, not arbitrary and bears a rational relatptwshi(permissible) state objective.”
Congregation Kol Ami309 F.3d at 133 (internal quotation marks omitted). A court will deem
“[I] and use ordinances. ‘irrational’ when a plaintiff demonstrategtherthat the state interest is
illegitimate (an eds{focus)or that the choseclassification is not rationally related to the interest
(a meandocus).”ld.

To understand whether a land use ordinance that does not classify by race, alienage, or
national origin violaésthe Equal Protection Clause¢ourt engages in a twatep analysis. First,
the court considers whether the plaintiff is similarly situated to the other webehordinance
allows.Id. at 136-38. Second, the court considers whether “there was no rational reason behind
the differential treatment of the similarly situated usedd]’at 137. “This twestep inquiry

properly places the initial burden on the complaining party first to demonstrate thainitilerfg
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situated’ to an entity that is being treated differently before the local municipalisy offer a
justification for its ordinance.ld.

The firststeprequires‘determining whether parties are similarly situateehich is a fact
intensive inquiry,” so “summary judgment on this ground is warranted only where no reasonable
jury could find that the persons to whom the plaintiffs compare themselves arelgisitileated.”
Spiegel v.Adirondack Park Agengy662 F. Supp2d 243, 253 (N.D.N.Y. 2009) (alteratigns
citation, and internal quotation marks omitted). “Two persons or entitiesnallarly situated if a
prudent person, looking objectively at the incidents [complained of], would think themlyrough
equivalent and the protagonists similarly situatedn all relevantaspects.”Locust Valley
Enters., LLC v. Upper Saucon Twgiv. A. Nos. 073059, 074305, 2008 WL 2719588, &fl2
(E.D. Pa. July 11, 2008) (alterations in originaiyigtingClark v. Bosher514 F.3d 107, 114 (1st
Cir. 2008). The inquiry is not whether twuses have a similampact “[I]f [a court] were to
conclude . . that all uses with a similar impact must be treated atdgardless of the fact that
such uses may be fundamentally distinct, [the court] would turn zoning law on its head” because
“such a conclusion would mean .that a host of . . uses that impact [particular conditiomsjist
also be permitted in zones” that permit other uses with those same iMjuangeegation Kol Ami
309 F.2d at 139emphasis added)his result “would strip of any real meaning the authority
bestowed upon municipalities to zone since the broad power to zone carriestingtbatollary
authority to discriminate against a host of uses that a municipality deteranenastparticularly
suited for a certain disct.” Id.

If the court reaches the second stibie plaintiff bears a similarly high (if not higher)

burden“of negatingall conceivable rational justifications for the allegedly discriminatory action
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or statute[.]”’New Directions 490 F.3d at 3012 This heavy burden is distinct from the “far
different and more skeptical inquiry under the ADA and Rehabilitation Adt,]’be@use he
Fourteenth Amendment does not require public entities to accommodate the nibeds @fho
constitute “qualifying individuals” under the ADA and Rehabilitation,Agven thatdisability is
not a suspect or quasiispect classification of the EajuProtection Claus®lcKivitz, 769 F. Supp.
2d at831.

To succeedn this second stepa plaintiff must demonstrate “that the handicap
disability-based discrimination alleged to have occurred was truly irratioidt.”see New
Directions 490 F.3d at 311 (“[C]lassifications based on disabled individuals, such as recovering
heroin addicts, are reviewed under the rational basis test which requires a ragiangltonserve
a legitimate end.”)In reviewing whether a legitimate state interest exists, courts may “consider
any conceivable legislative purpose so long as it reasonably could have beainentdry the
legislature.”"RamsgateCt. Townhome Ass’n WV. Chester Borough313 F.3d 157, 160 (3d Cir.
2002) (citation omitted) “Although a finding of bare animus towards a group or ‘fear,
unsubstantiated by factors which are properly cognizable in a zoning proceeding,’ issssaingec
for a zoning ordinance to fail under an equal protection challenge, such evidenkelyis i

sufficient.” Congregation Kol Ami309 F.3d at 135 (quotingity of Cleburne473 U.S. at 448).

2 This heavy burden persists whether the plaintiff brings eappted or facial challeng&eeNew Directions 490
F.3d at 301 (“The principal difference between the equal proteatidthe ADA inquiry is that in an as applied
facial equal protection challenge, the plaintiff be&eshurden of negating all conceivable rational justifbcet far

the allegedly discriminatory action or statute.” fdrasis added)). But, in an-applied challenge, the burden applies
to a narrower swath of behavior than it does in a facial challédeen a litigant brings a facial challenge, he or she
must show tht the regulation is unreasonable in all of its applications, whereasdsapplied challenge, she must
show only that it is unconstitutional as applied to her propeBERIt M. LASSON CAUSE OF ACTION AGAINST
MUNICIPALITY FOR INVALID OR DISCRIMINATORY LAND USE ORZONING REGULATION BASED ON CLASS-OFONE
VIOLATION OF EQUAL PROTECTION 51 COA2d 91, IIIB®2 (2020). Because the court concludes that there is a triable
issue of material fact as to whether the defendants’ reasoning imgn@atinance 966 as rational, the court braids
the asapplied and facial analyses together.
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(b) Application

The court applieshis twostep analysis tohis case. First, the court asks whether the
plaintiff is similarly to situated to any of Ordinance 966’s other permitted usesrthaot required
to meet thel4 criteria thatit mandates residential treatment centers, like the plaintiff, must meet.
Thecourt concludes thda prudent person, looking objectively at the incidents [complained of],”
could find the plaintiff is similar to an assisted living facility and to the DUI Certeo entities
which are not subject to Ordinance 9684 criteria. Locug Valley Enters., LLC2008 WL
2719588, at *12 (alteration in original) (internal quotation marks omitted). Second, the cour
considers whether there is a triable issue of material fact as to whetltafendants’ reasons for
enacting Ordinance 966 and applying it to deny the plaintiff's conditional use applgatre
rational The court concludes that there is an issue of triableaitt whether these reasons were
rational.

(1) There Is a Triable Issue as to Whether Biaintiff Is Similarly Situated to Other Entities
in the Light Industrial Zoning District

The court finds thathere is a triable issue of material fact as to whether the plaintiff is

similarly situated to assisted living facilities and to the DUI Cehtéssisted living facility

13 The plaintiff contends that the proposed facility is similarly situatetter uses for which Defendants do not
require security, temporary residence fees, and limitationseaticines” including “daycare centers, group homes,
assisted living facilities, [and] apartments toypde housing for older persons.” Pl.’s Br. at-28 (citation omitted).
While daycare centers and group homes may have sionilarities to the plaintif§ proposed facility, they lack one
fatal commonality: the Zoning Code does not zonelfentin the Light Industrial Zoning Distridhstead, e Zoning
Code permits daycare centers in the Residence Use District. Zordirgance at 36. The Zoning Codepés group
homes in areas where they are “permitted by this OrdinahoeOrdinance 966 does not mention group hoides.
at 82.

The plaintiff cites tdpen Homes Fellowship, Inc. v. Orange CouB8b F. Supp. 2d 1349 (M.D. Fla. 2004),
seePl.’s Br. at 24, and would, therefore, seenad¢knowledgéhat a portion of the relevant inquiry in deciding if one
entity is similarly situated to another is whettteat entity can permissibly locate in a partic@aning districtOpen
Homesnvolveda religious institution that ran a recovery program for men exipeirig addiction issues. 325 F. Supp.
at 1352. The Open Homes facilities fell into zon&,Ror the “Multiple Family Dwelling District.ld. at 1353.
According to thezoningcode, the Multiple Family Dwelling District permittéchultiple-family dwellings, boarding
and lodging houses, kindergartens and day nurseries, dormitories, fyaachéororities houses, family foster homes,
community residential homes with no more than 14 cliemd, single family dwelling transient rentaldd. The
county denied Open Homes’ application for a special exception and OpagsHboought suit challenging the zoning
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residents do not need to pay a $150 temporary residence fee and are not limited in the types of
treatment they can receive. DUI Center residents must pay a $150 tempsideyce feesee

Defs.” Ex. K (instituting a $150 tempasaresidence fegputtheyare not limited in the types of
treatment they can receive.

To determine wich entities could be similarly situated to the plaintiff, the coucst
examire what other entitiethe Zoning Code permits in the district in whitie plaintiff seeks to
establish theesidentialtreatment facility As explained in the portion of this opinion analyzing
the facial ADA and Rehabilitation Act claims, Ordinance 966 amends section 784 06ming
Code which regulates the Borough’s Lighitdustrial Zoning District. Zoning Ordinancet 45.
Section 701 provides that certain buildings are “dsesght.” Id. These useby-right include
“Assembly of office equipment and electrical application and suppliEgnufacturing of light
industrial products from already prepared material§or] of professional, scientific, or electrical
improvements; jewelry; watches and similar prodfictfkesearch, engineering, or testing
laboratorieg “Public utility operating facilities’ “Printing or publishing establishmeritsOffice
building;” and “Wholesale warehouse, and distributiolial.”at 45-46. Section 701 also provides
for several “special exception uses” that allow “[a] building or other structarbe]} erected,
altered or used for any one of the following uses when authorized as a specitbexpephe
Zoning Hearing Board Id. at 46. Thesether uses include “[m]otor vehicle body or fender
repair” “[aJutomobile service statigh and “[u]ses similar to those permitted by spécia

exception Id.

code and the denial of the special exception under the Equaltienoi€ause (among ot claims)ld. at 135455.

The district court concluded that the other facilitieshie Multiple Family Dwelling District that “do[] natequire
special permits-inter alia community residential homes, adult daycare centers, and dormitaiessimilarly
situated to Open Homes’ use as a drug and alcohol rehabilitatieer'tsuch that “but for the fact that Open Homes’
residents are recovering drug and alcohol addicts, if Plaintifopagating its Program as any of these other uses it
would be allowedri an R3 zone as of right.Id. at 135758.
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Obviously, a residential treatment centedissimilar fromany of these uses, which focus
on production manufacturing and service stationsSection 701 does not focus solely on
production, manufacturingnd service stations, howevérsteadOrdinance 966 amendsction
701 to provide that one of the stated “purposes” of the Light Industrial Zoning Disstrict
[tJo provide for adaptive reuse of structures formerly used for light
industrial purpose® includeAssisted LivingFacilities, Residential
Treatment Centers, Residential DUI Treatment Centers, and
multi-family dwellings (apartments) to provide housing for older
persons and other persons needing assistatiee, infirmed,
affordable unsubsidized housingaind to provide #fcilities to
decreaseecidivism.

Ordinance 966 at ECF p. 206.

In the spirit of achieving this purpose of the Light Industrial Zoning Distidjnance
966 amends section 701 to perm@sidential treatment centesis a conditional use inah
district, so long as those residential treatment centers confotehdiiteria. The ordinance’s
capacious definition of residential treatment centers encompasses a wide arraybdé possi
facilities. Residential treatment centers are facilities “whose pyifnaction is to temporarily
house individuals for the purpose of receiving medical, psychological, or social treatment
and/or counseling.ld. The “Assisted Living Facilities,.. Residential DUl Treatment
Centers, and muHiamily dwellings (apartments) to provide housing for older persons and
other persons needing assistance, affordable unsubsidized harsirig,providefacilities
to decreaseriminal recidivism” do not need to meet the saidecriteria that the residential
treatment facilities need to me#t.

There is a triable issue of material fact as to whether assisited facilities and

residential DUI treatment centers are similarly situated to the plaintiff's prodasdity.

Thoughthe court cannot locate a definition for an assisted living facility in eitheddheng
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Code or Ordinance 966, it would seem that, much like a residential treatment center, the
purpose of an assisted living facility is to “temporarily house individuals for the purpose of
receiving” some kind of treatment and &&ke, e.gMont. Fair Hous., InG.854 F. Supp. 2d
at 837 (“The parties stipulate that an assisted living facility providasing opportunities for
persons with disabilities and the eldellycf. Bethiehem Manor Village, LLC v. Zoning Hr'g
Bd. of City of BethlehenNo. 2258 C.D. 2011, 2012 WL 8704111, at43Pa. Commw. July
5, 2012) (explaining that City of Bethlehem’s zoning ordinance defined “Assisted Living
Facility” as “a facility whth provides, on a regular basis, housing, limited health care, and
specialized assistance with daily living to individuals who do not need care within tahospi
or nursing home, but who need such care because of their advanced age, physical or mental
handcap or illness”).Ordinance 966 does not provide any limitation on the types of
medication an assisted living facility can administer or the manner in which they feail
administer medication. Further, Ordinance 966 does not impose any swmnpbrary
residence fee on the residents of an assisted living fadiligy.primary difference between
an assisted living facility and the plaintiff's proposed treatment facility is thaset
temporarily residing at the treatment facility struggle with addiction to substdhoesver,
if that is the distinction that motivates the defendants to enact the $150 fee aatibinuh
outpatient methadone treatme@rdinance 966nay be found irrational (as the court will
discuss in the subsequent section).

The DUI treatment center also beasmilarity to the plaintiff’'s proposed facility-a
fact that even the defendants acknowle@geDefs.” Br. At 45 (“A Residential Treatment
Center may be most similar to a Residential DUI Center in that both uses are of a transitory

residential nature, and both uses serve populations with substance abuse i$sigeB.Ul
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treatment center is “[a] residential facility that provides housing, supervision and counseling
for persons approved in writing to reside in suchdility . . .and who reside in such a facility
because [of] an arrest for driving under the influence (DUI) for persons needing treatment
because of addiction to alcolfoDrdinance 885 at ECF p. 201. This definition maps almost
perfectly onto Ordinance 966’s definition of a residential treatment facility as ayfalodi
“temporarily house[s] individuals for the purpose of receiving medical, psychological, or
social treatment and/or counselin@tdinance 966 at ECF R06. Further, as Dr. Marfisi
testfied during the February 12, 2018 conditional use heasoigpe individuals may report
to the plaintiff's proposed treatment center under court order, much like those who report to
the DUI CenterMarfisi Dep.At 150:12-23.Based on this recordhe courtconcludes that “a
prudent person, looking objectively at the incidents [complained of],” could find theifplaint
similarly situated to the DUI treatment centencust Valley Enters., LLR008 WL 2719588, at
*12. Both facilities temporarily housand treat individuals who struggle with addictiand
provide this population with services

Ordinance 85 (which governs Residential DUI treatment centér©rdinance 966, and
the Zoning Code do ngblice the types of treatments the DUI Center caniaidtaror the manner
in which the Center can administer those treatmétas/ever, Ordinance 885 compels residents
at the DUI Center to pay®l50temporary residence fe@rdinance 885 at ECF p. 20T he fee
imposed upon any temporary resident withie Residential DUI Treatment Facility shall be

$150.”). The defendants readily admit that this $150 fee only applies to the DUI Cesitéw, n

1 The defendants indicate that “Ordinance 885 is to some exv@pilgldrafted, because the preamble indicates that
at the time, the Borough was considering amending its Zoning Ordinandecttide Assisted iking Facilities,
Personal Care Homes, and Residential DUI Treatment Facilities[,Jaddéhg regulations for such uses™ but “as
drafted, Ordinance 885[] only applied the temporary residence fee tentip@rary residents of the DUI Center.”
Defs.’ Br.at 15 n.14. The court agrees with the defendants that the plain languagknaih©e 885 does not apply
the parameters of the ordinance to any facility beyond the DUEE€ent
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other facilitiesSeeDefs.” Br.At 15 n.14. As explained in the subsequent section, the court cannot
discern the defendants’ rational basis for only subjecting the DUI Centgemesand treatment
center residents to a $150 fee. If the unifying feature upon which the defendants basestbis de

is that both of these facilities house individuals with addictions, the defenglastiBtation is
irrationalbecause it is based on animus

(2)  Therels a Triable Issue of Material Fact as to Whether Ordinance 98@isary and
Irrational

The plaintiff highlights evidence of disability animus in the receridich the court has
discussed earlier in this opinidduch ‘hegative attitudes or biases, unfounded fears or speculation,
prejudice, selinterest or ignorance” are categorically “arbitrary and irratiof@adrigregation Kol
Ami, 309 F.3d at 143 (internal quotation marks omitted). The defendants, on the other hand,
provide no rational explanation why Ordinance 966 must singularly preclude outpatieadore
treatmentwhy each resident at the residential treatment center must personally pagrlaby
$150 is a sensible amount to charge residents and is not arbitféigrefore, the court concludes
that there is a triable issue of material fact as to whether Ordinanser86irements and their
applicationto the plaintiff are rational.

As discusse in the portion of this opinion addressing theapplied ADA and
Rehabilitation Actlaims the defendants provide four primary justifications for why thegcted
Ordinance 966 and why they denied the plaintiff's conditional use applicaionswuchof the

same reasomasexplained inanalyzingthe ADA and Rehabilitation Act claims, the cofirds

5 The defendants argue that the Borough Code endows them with the power tthienfaet. Defs.’ Br. at 14.
However, the Code empowers municipalities to assess an “impact fedi ighia charge or fee imposed by a
municipality againshew developmerin order to generate revenue for funding the costs of transportation capital
improvements.” 53 P.S. 80502A (emphasis added). Thus, it does not appear that the Codeversgbe Borough

to seek these fees from the residents personally.
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these justifications could be pretexaal finds that therarea triable issugof material fact as to
whether Ordinance 96é&nd the manner in which thdefendants applied tb the plaintiffare
irrational. First, the argument that the plaintiff's representdtelped draft Ordinance 966, while
notable,does not render the reason behind the ordinance ratietaluse “the [defendants]
ultimately had taapprove. First Step, InG.247 F. Supp. 2d at 1581. Second, at a minimum
there is a triable issue of material fact in regard to whether the third conditioregplsmtion
(which the defendants ultimately permitted to move forward by withdratkieig opposition to

the plaintiff's appeal in state court) did not meet Ordinance 966’s critdried, The defendants
wrote Ordinance 966 only to prevent the “bootstrapping” of a methadone clinic, but provide no
explanation for why methadone is distinct frother forms of outpatient treatment, such that the
ordinance must specifically ban this form of medicatiomally, the defendants’ concerns
surrounding the residential treatment center and its relationship with the éditBr@earguably
irrational becausthey arebased on “bare animus towards a group or ‘fear, unsubstantiated by
factors which are properly cognizable in a zoning proceeding™ in that thed#efes and members

of the community feared those individuals housed at the DUI Canteworried that individuals

at the residential treatment center might pose similar daffy@mgregation Kol Ami309 F.3d

at 135 (quotingCity of Cleburne473 U.S. at 448)eeFeb. 12, 2018 Hr@t ECF p. 134-35
(indicating thatinmate” from adjaent DUI center broke into home, so she had “concern that [the
residential treatment center clients] could walk out of this facility” and “right ir¢q [mouse”);

id. at ECF pp. 12422 (earing that “[i]f [the new facility] is run anything like the D.U.I

16 The Council's concerns about the DUI Center seem to stem fsoma soncerns or distaste for thayin which

the plaintiff's principal, Mr. Atiyeh, conducts busineSgePl.’s Ex. 7 at 1 (“I am no fan of Mr. Atiyeh” and “have
no belief that he desires the facility simply becausestbincern about the drug epidemic”). However, “the politics
and anmosities that often animate local decisioaking are not matters of constitutional conceMdaple Props.,
Inc. v. Twp. of Upper Providenc#51 F. App’x 174, 180 (3d Cir. 2005).
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center. . .1 should probably put a pistol under the pillow because if | wake up in the middle of the
night, I might have a guy just sitting there that’s going to stab me.”); Pl.’s Ex. 7 at 19%Rrpre
concern that there was “too much comparison afereénce by residents[] to the Work Release
Facility now in operation” and acknowledging that “Council cannot be influenced in their
decision[] by problems with the operation of a different facility”).

The courtfocuseson the defendants’ fourth justificatioire. ther concerns about the way
in which the plaintiff would operate a new facility, given the way in which Mr. Atigpérates
the DUI CenterSeeDefs.” Br.at 1Q Couched within this fourth justification is the defendants’
concern abouthe residential treatment center’'s impactpoaperty values, parking, and safety
concernsThe court addresses each in turn.

During the firstof the conditional use application hearings, a Council memberied
about building‘this thing in our town” because he wondered “[hJow much is the property value
going to hurt our taxpayers?” Feb. 12, 2018 HitgzCF p. 98 The defendants have not shown
that the concern about property values is a legitimate interest because thaypduvide any
evidence that the residential treatment center could impact property \&dgeslorizon House
Dev. Servs., Inc804 F. Supp. at 69687 (“These views are unfounded and are not based on any
credible opinion or evidence concerning group homes and people with mental retardation. The
evidence in this case shows that group homes have no adverse impact on the property values of a
neighborhood[.]").

It is alsounclear that the defendants’ concerns about parking at the residential treatmen
center castitute a rationahterest In New Directions“the City claim[ed] that it met its burdens
of showing legitimate purposes motivating its decision” andlitteict court agreed“observ[ing]

that the City Council expressed concerns about heavy traffic, loitering, noiseopollitering,
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double parking, and jaywalkiig490 F.3d at 306The Third Circuit, however, “consider[ed] it
inexplicable that the City failed to offer any evidence to support these conddrra.312.The
Third Circuitfound thedistrict court’s reasoning flawed because “the District Court appear[ed] to
have relied on depositions of theuncil members which are not supported by the records of the
threecity council meetings. Records of these meetings contain[ed] ecerefe by the Council
members to jaywalking, loitering, littering, double parking, or increasefittrahd “contain[ed]

no evidence of complaints from nearby residenis.”’Any statementgouncil members made
concerning the parking issue “d[id] not agabfor [the plaintiff's] statement that the new facility
would have 20 offstreet parking spacedd.

Similarly, in this casethe defendants presextno evidence at the hearings that the
residential treatmententer would exacerbate parking issuese Btatements of community
members and Council members at the conditional use heaiihgstéccount for the fact that the
conditional use applications ensured the “[m]inimum parking standards wilebemd no on
street parking will be permitted” anddmesidents will be able to maintain a car on the prefnfses
Nov. 2017 Appl. at ECF p.;May 2019 Appl. at 4.

Finally, there is a question as to whether the defendants’ safety concerns establishla ratio
basis The defendants’ security concerns derfvom “a number of security lapses at the DUI
Center just next door to the proposed Residential Treatment Center, whdentsediad
absconded, and no one had notified the Borough.” Defs.” Br. at 24 n.24. Thus, they note that
“[s]ubsection 4.a(9) of Ordance 966 is designed to address legitimate concerns about similar
safety issues at the Residential Treatment Center, and Plaintiff's failure fyctimarewith
warranteddenial of their conditional use applicatiomd’. Subsection 4.a(9) is the subsesttbat

mandates “[a]ny residents entering or leaving the Residential Treatment Cestdrerpicked up
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and dropped off by a third party though a secured process to prevenberid/discharge into

the public.” Ordinance 966 at ECF p. 20he defendamst concerndoes not account for the fact
that the plaintiff's third conditional use application contained an explicit paovithat “[a]s a
policy of admission to the West Easton Residential Treatment Center, the rebiakksign a
contract with the faility in which the resident agrees that they must be picked up by a third party
upon discharge or if they chose the [sic] voluntarily leave the facility priorstthdige."May

2019 Appl.at 1.To further mitigate these security concerns, the third conditionapséeation

also indicated that the facility would have “a perimeter fence” and the facility Woinéda third

party bonded security company as part of the operation of the faditltyat 2. Nonetheless,

the defendants denied the third conditional use application.

Taking the €vidence of record in the light most favorable to the party opposing summary
judgment, and resalvg all reasonable inferences in that party’s favtine court concludes that
there are triable issues of material faohcerningwhether the defendants had a rational state
interest in enacting Ordinance 966 and applying the plaintiff in the manner they did/ishkin
476 F.3dat 184.

. Substantive DuProcess

The analysis of theubstantive duproces<laim first provides an overview of the standard
in a substantive due procedsallenge, and, second, applies this standard to this case. The court
denies the defendants’ motion for summary judgmenthenplaintiff's facial and aspplied
substantive due process claims.

(@) The Substantive Due Process Standard

Foraplaintiff's “facial substantive due process challenge to the Ordinance to be successful,

[it] must allege facts that would support a finding of arbitrary or irrational legislativenaay
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the” defendantCnty. Concrete Corp. v. Town of RoxbuA42 F.3d 159, 169 (3d Cir. @6)
(citation andnternal quotation marks omitted). “In other words, the plaintiff” must show “that the
enactment of a zoning ordinance, in and of itself, violates the Due Process.'Glaugell Cos.,

Inc. v. Borough of New Morga®12 F. Supp. 2d 238, 256 (E.D. Pa. 20@#iation and internal
guotation marks omitted)Typically, a legislative act will withstand [a] substantive due process
challenge if the government identifigkegitimate state interest that the legislature could rationally
concludewas served by the statute[Nicholas v.Pa. State Univ,. 227 F.3d 133, 139 (3d Cir.
2000) (citation andnternal quotation marks omittedp federal court can interfere with a
legislative act (like the promulgation of a zoning ordinandehé& governmental body could have
had no legitimate reason for its decisioi©nty. Concrete Corp442 F.3d at 169c{tation and
internal quotation marks omitted)

To mount an aapplied (or “course of conduct”) claim, the plaintiff must meet an even
higher burden than it must meet to mount a facial substantive due processSelaibotzel v.
Ashbridge 306 F. App’x 798, 800 (3d Cir. 2009) (“We utilize the ‘shodies ¢onscience testet
forth in County of Sacramento v. Lewi23 U.S. 833, 118 S.Ct. 1708, 140 L.Ed.2d 1043 (1998),
to determine whether langse decisions violate substantive due pratgsee also Cornell Caos.
512 F. Supp. 2d at 262 n.14 (“In ordersucceed on the claithe defendants’ course of conduct
may have to ‘shock the consciehf®). The shocks the conscience test “encompasses only the
most egregious official conductDotze| 306 F. App’x at 800quoting United Artists Theatre
Circuit, Inc. v. Twp. of Warringtar816 F.3d 392, 401 (3d Cir. 2003)). “To shock the conscience,
the alleged misconduct must involve more than just disagreement about coralerdiung or

plaming rules and rise to the level of sdialing, an unconstitutiontking, or interference with
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otherwise constitutionally protected activity on the propertg.”at 801 (citation and internal

guotation marks omitted).

(b) Application

The courdenieghe request faosummary judgment on the plaintiff's facial substantive due

process claim and the-appliedsubstantivelue process claim.
(1)  The Facial Substantive Due Process Claim

The court denies the defendants’ motion for summary judgment on the plaintiff's facial
substantive due process claim becauseptamtiff has “alleged” and produced evidence of
“irrationality and arbitrariness Cnty Concrete Corp.442 F.3d at 170. These allegations and
portions of the record “present a case involving actions aimed at [thdiffjldor reasons
unrelated to land use plannindd: (internal quotation marks omitted).

This case is distinct frorRace Resources, Ing. Shrewsbury Twp808 F.2d 1023, 1034
(3d Cir. 1987)a case in whicltheThird Circuit“affirmed dismissal of a landowner’s [substantive
due process] challenge to the facial validity of a zoning ordina@my. Concrete Corp442
F.3d at 170. Th&hird Circuit affirmed the dismissal because of “mere[] alleg[ations] that the
zoning change in questiordid not conform to the spirit and general guidelines of the
comprehensive plan which encouraged industrial developmémdther than “allegations &t
indicatdd] irrationality.” Id. (dterationin original) (quotingPace Resource808 F.2d at 1035)
In this case, however, as discussed in detail in the preceding sections, & plaivides
evidence of irrationality. Therefore, taking theviderce of record in the light most favorable to

the party opposing summary judgment, and resolve all reasonable inferencepantyfafavor”
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the court concludes that there are triable issues of materiab$act the plaintiff's facial
substantive duerpcess claimWishkin 476 F.3dat 184.
(2) The AsApplied Substantive Due Process Claim

While the court“offers no opinion as to whether the plaintiff['s] allegations against the
[defendants]” on thesappliedsubstantive due process claim “could be proven at trial, for the
purposes of summary judgment, plaiftsg] presentation of evidence that” the defendants’ denial
of the plaintiff's conditional use applications “was motivated by antipathy toward” people
suffering from addictior—“conduct which may shock the consciencereates a genuine issue of
material fact sufficient to survive summary judgmeMARJAC, LLC, v. Trenk380 F. App’x
142, 1448 (3d Cir. 2010)per curiam) If a jury finds that the defendants’ decision to deny the
conditional use applications came from the defendants’ bias against thosagtriéen addiction,
such conduct could shock the conscience as “conduct intended to injure in some wayalngustifi
by any government interest[.[d. at 147.

V. CONCLUSION

Because there are issues of material fact underlying each of the plaintiff's cl&msuth
denies the defendants’ motion for summary judgment on the facial aagpbked challenges
brought under the ADA, the Rehabilitation Act, and the Fourteenth Amendment’s Equeti&note
and Due Process Clauses.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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