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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MATTHEW S. BECKER . CIVIL ACTION
V. . NO. 19-1032

JOHN E. WETZEL

MEMORANDUM
KEARNEY, J. August 12, 2020

MatthewS. Beckeris currently serving a life sentence without possibilitpafole after a
Lancaster County jury found him guilty of murtey his pregnant girlfriend Allison Walsh and
their unborn babyn August 2011 The trial court admitte@vidence otatemets madeduring
an August 18, 2011 interviewith state policafter finding the interview was nesustodial and,
even if it wascustodial Mr. Becker did not unambiguously invoke his right to silefi¢e trial
court also permitted Rule 4(3) evidence relting b Mr. Becker’s prior bad acts and character
The Pennsylvania Superior and Supreme Courts affirmed the convanrsentence. The
Pennsylvania courts denied Mr. Becker’s post-conviction chaketogleis trial counsel.

Mr. Beckernow asks us taake a fesh look andssuea writ of habeas corpus findirthe
trial court erred in adrtting trial evidence and denying his pasinviction challenges to his
counsel’'s assistanc&ut we may notvacate final state court convictions just because the
petitioner vigorously disputed the facts in the trial court pretrial hearlDdgsgress requires we
defer to the state court final judgments unless the statéscotder iscontrary to, or involve@dn
unreasonable application alearly established federalaas déermined by the United States
Supreme Court or based on an unreasonable determination of the facts in light of the evidence
presented to the state couvtr. Becker does not meet this standard. We deny his petition for

habeas relief and find no grounds for an evidentiary hearingrbficate of appealability.
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Relevant facts adduced from the state court record.

Matthew S. Beckeadmits shootindnis pregnant girliiend Allison Walsh on August 12,
2011in his bedroom in his parents’ homéen the parents were not hanghe and the fetus
died from the gunshot. Following a 911 call from Mr. Beckéather,emergency persowel
from the local fire departmerdrrived atthe Becker homearound 11:00p.m. Emergency
personnel found Ms. Walsh dead with a gunshot wound to the head. After confirming Ms. Walsh
died, Mr. Becker became verbally aggressive to the first responders and then physically
aggressive by punching out a window of a cabinet and running up and down the stairs of the
house. Mr. Becker told first responders he shot Ms. Walsh and it was his fault, “l dargive
and “I shot my f****** gijrlfriend.”

Paramedics arrived after the local fire departmant transportedMs. Walsh to the
hospitalto attempt to save the unborn babyA state police forensic &n arrived at the Becker
home around 11:35.qm. and began processing the scene. Mr. Becker and his father wieet to
hospital where state troopers later detained Mr. Becker and took him to thesbdegiState
Police barrack.

Troopers’ August 13, 201Interview of Mr. Becker.

Upon arrival at the Harrisburg barracks in the early morning hours of August 13, 2011,
Corporal Robert Courtright and Trooper Chadwick Roberts interviewed Mr. BelgkeBeder
agreed to the recording of the interview, waivedMisanda’ rights afterthey wereread to him,
and toldthe troopers he had “nothing to hide.” Mr. Becker acknowledged he understood his
Miranda rights and agreed to proceed with the intervieir. Becker does not contest a

violation of his rights during the August 13, 2011 interview.



Mr. Becker toldthe troopes only he andVis. Walshwere home at the time of the
shooting, and his parents and sister were out on & tNfr. Becker told troopers after he and
Ms. Walsh bought a new .22 caliber seantomaticpistol earlier in the evening, he wanted to
clean the gn and “play around” with it when the gun firédHe first said he made sure nothing
was in the chamber of the gun and “then bodnHe denied having a magazine in the gun, but
then admitted he loaded the magazine with eleven rounds, but then took out the nfagazine.
After Ms. Walsh went to bed to read a book, Mr. Becker told troopers he wanted to “devil her”
because she wanted tadea book and relax and he did not want to let her enjoy her bdok an
insteadwanted her tdalk to him/ Mr. Becker told troopers he put the loaded magazine in the
gun and began cycling rounds out of the gun by pulling the slide back, dropped the magazine out
of the gun, and while walking toward Mr. Walsh to show her the gun, it weft off.

Mr. Becker told troopers he tried CPRA first responder at trial testified he did not
observe any signs of CPR. Mr. Becker conceded he did not call 911 because he couldn’t find
his phone, and conceded his father calleddThereis a discrepancy in the timing of when the
Becker family returned to the home and the time of the shooting; Mr. Becker told sdoper
parents arrived home no more than two minaifésr the shooting while Mr. Becker’s mother
told emergency responders they arrived home twenty minutes after the shéoting.

Mr. Becker admitted to shooting Ms. Walsh but explained he did so accidentally. He
admitted to buying a .22 caliber pistol earlier in the day, and explained he wanted tdelean t
gun when it accidentally dischargehlllr. Becker explainegavhile checking to make sure a round
wasnot in the chamber of the guihaccidentally firedt® Mr. Becker stated the gun did not have

a magazinen it when it fired and confirmed he removed a loaded magazine from the gun. Mr.



Becker stated: “I never even had the gun pointed at her. | don'’t, | don’t play around. | know my
firearms. | know what I'm doim’ 14

Mr. Becker told the troopers Ms. Walsh rested in bed reading while he worked with the
gun. He told Corporal Courtright: “I then asked her to look up about magazines for that gun and,
you know, go on the internet and see if they were cheaper anywhere. And then she was doing
that and then looked at me and told me to do it myself. Went over there and was layin’ down and
| was sittin’ there. So told me to do that, so | told her | was going to turn Netflix onty watc
something, do the computer shit. And, that that stupid ‘system update’ shit came on. And that, |
said ‘Well, I'm gonna devil her.” | walked over there, took it out of the case, you knoveadslr
had the magazine out before and was loading, so you know, | mean, we're going'mto it.”

When asked by Corporal Courtright what he meant by ifdeegr,” Mr. Becker
responded: “because she wanted to lay down and read a book ... [S]he’s laying in bed, you
know, and she’s trying to read a book and relax and she’s pregnant and | just wanted to go over
and talk to her and not let her enjoy her book amdHo sit there and have her talk to nfe.”

Mr. Becker described how he loaded the magazine: he loaded eleven rounds of
ammunition into the magazine and began “cycling rounds” out of the gun by pulling the slide
back and ejecting unspent rounds. Mr. Becker explained the gun “[is] just kicking out the
shells.’” Mr. Becker estimatedhe cycled six to eight rounds out of the gun and, although
unsure, told Corporal Courtright the rounds were likely lying “all over the place” inot@ecs
bedroom. MrBecker admitted to pulling the trigger but statédvas trying to let the hammer
back down” and held the gun in one hand and did not think about where the gun may have been
pointed!® Mr. Becker repeatedly stated that he performed CPR on Ms. Walsh. ertiedd

fighting with Ms. Walsh or an intention to shoot H&r.



At some point in the interview, Mr. Becker expressed an intent to kill himsei. Th
prompted Trooper Roberts to request an involuntary commitment of Mr. Becker to a mental
health facility. Troper Roberts transported Mr. Becker to Hershey Medical Center for
involuntary commitmst under Pennsylvania lat.

Trooper Roberts and Corporal Courtright returned to the Becker home in the early
morning hours after the shooting where troopers were progetis: scené: Trooper Roberts,
along with other troopers, searched the Becker home and collected evidence. Trooptsr Robe
looked for seven or eight unspent rounds ejected from the gun somewhere in the bedroom as
explained by Mr. Becker but found none. Trooper Roberts recovered a box of ammunition
missing eleven round¥. During the search of the bedroom, troopers found: one spent .22 shell
casing found on the floor next to the bed where Ms. Walsh rested (later tested and confirmed as
the cartridge fird from the gun used to shoot hét)a magazine containing eight unspent
rounds; one unspent single round on an armrest of a sofa; and, as found by emergency
responders arriving on scene, one unspent round cleared from the gun by first responder Fire
Chief Montgomery.

Trooper Roberts and Corporal Courtright continued the investigation intshthaing
including interviewing: emergency personnel who responded to the call; Mr. Beckemrgspare
and sister; Megan Walsh, sister of Allison WatéRanielleDetwiler, a former girlfriend of Mr.

Becker, on August 15, 207?;and the gun shop owner who sold Mr. Becker the gun used to
shoot Ms. WalsiR® From his interview with gun shop staff, Trooper Roberts learned the gun
purchased by Mr. Becker has two safety features: the gun cannot be fired without ameénagaz

and a safety grip requires a thumb on the grip to fire.



Mr. Becker appears at the state police barracks on August 18, 2011.

Days into the investigation, Trooper Roberts learned Mr. Beablentarily committed
himselfand then voluntarily checked himself out of the psychiatric fadfitn the afternoon
of August 17, 2011, Trooper Roberts and Corporal Courtright went to the Becker home intending
to speak with Mr. Becker but did not fifdm there?® Trooper Roberts testifiedwe began to
investigate or find out where he was. And another trooper had located the family ahd beke
[Mr. Becker] would come in to speak with u®.”Trooper Roberts testified a Trooper McCurdy
called “andspoke to Matthew Becker and asked if he would be willing to come into the
Lancaster Ephrata State Police Backs, which [he] did, on his own, with his own vehicle, or
with his father in their own vehicle®®

Mr. Becker agrees to visit the State Poliag & follow-up interview.

On August 18, 2011, Mr. Becker and his father drove to the Ephrata State Pokho&darr
to speak with Trooper Roberts and Corporal Courtrigitir. Becker’s parents retained attorney
Robert Bacher for their son. Attorney Backant to the Ephrata barracks on August 18, 2011,
but police did not allow Attorney Bacher to see Mr. Becker. Mr. Becker did not know hrggare
retained Attorney Bacher or of Attorney Bacher’s presence at the Ephratekisasn August 18,
2011.

At both the pretrial suppression hearid§and trial, Trooper Roberts and Corporal
Courtright testified to the circurtences surrounding the August 18, 2011 interview. Corporal
Courtright testified: when Mr. Becker came to the Ephrata barracks, the sabgerot put him
under investigatory detention, arrest, or charge him with any offense; the troopeatoreaMr.
Becker'sMirandarights; Mr. Becker verbally indicated he understood his rights; signed a waiver

of his Miranda rights; did not ask questions about his rights or request an explanation or



clarification of his rights; exhibited an understanding of his rights; did not appear to behender t
influence of any controlled substance; and Mr. Becker’s agreement to provide hisestatéo
the troopers appeared to be a free and voluntari? act.

Trooper Roberts testified at the gr&al suppression hearing: Mr. Bear came to the
Ephrata barracks voluntarily; Mr. Becker did not object to recording the interinesgers did
not place Mr. Becker in handcuffs or place him under arrest anfteeto leave the barracks if
he wished; the door to the interview room hagsindow; one of the walls of the room has a-two
way window; the door to the interview room remained closed but not locked; both Trooper
Roberts and Corporal Courtright waaesuit and tie and had their service sidearms but neither
brandished their weapons during the interview; Trooper Robertslre®tirandarights aloud to
Mr. Becker; Mr. Becker signed a waiver of IMgranda rights; Mr. Becker verbally indicated he
understood is rights; Mr. Beckerdid not ask questions or request explanation or atibn
about his rightsMr. Beckerappeared able to understand Trooper Roberts when he reviewed Mr.
Becker'sMiranda rights; Mr. Beckerdid not appear to be under the influence of alcohol or a
controlled substance; and Mr. Becker's agreement to provgletatements to the troopers
appeared to be a free and voluntary *ActNeither Trooper Roberts nor Corporal Courtright
made an express or implied promise or consideration inagge for Mr. Becker’s statement;
did not force, coerce, or induce Mr. Beckemake his statement; and did not threaten him with
either immediate or future consequences for failing to provide a statément.

Mr. Becker has a different view of the August 18, 2011 interview. He argues “two armed
police officers” (presumably Trooper Roberts and Corporal Courtright) escorted hine to t
windowless interview room where they “held [him] incommunicatfo Although over the age

of eighteen, Mr. Becker objects the troopers did not permit his father to attentetiesiv. Mr.



Becker conedes the troopers read to him Nsandarights, but argues the troopers netad
him “he was the sole target of the investigation and that his purported incondiste® was
inferred as a consciousness of his guit.”
Troopers’ August 18, 2011 inteiew of Mr. Becker.

The troopers videotaped the August 18 interview, wipiabvidesus with aminuteby-
minute review of the context of the statements challenged todiag. interview began at
approximately 10:30 a.m. when Trooper Roberts and Corporatrighd offered Mr. Becker a
drink and told him if he wanted water or soda, to let them kmead Mr. Becker hidiranda
rights; reviewed hisMiranda rights with him;and told him the purpose of the second interview
wasin continuance of the investigatiéh Corporal Courtright told Mr. Becker no one would
threaten hin?® Mr. Becker did not object to the interview being recorded and signed a waiver of
his Miranda rights #°

The troopers reviewed with Mr. Becker the statements he made at the August 13, 2011
interview. The troopers asked Mr. Becker questions about the gun used in the shooting of Ms.
Walsh, and, specifically, asked him to explain the circumstances of the shooting cogsider
information troopers already gathered from other people in their investigation. TroopetsRober
and Corporal Courtright asked Mr. Becker about the gun’s safety features. Corporalg@ourtr
told Mr. Becker the gun’s safety featwdl not allow it to fire without a magazine in it; when a
first responder cleared the gun the night of the shooting, it had another round in the chamber,
meaning Mr. Becker fired a loaded weapon with a magazine in it and the only way to §umthe
wasto pull thetrigger; and confronted Mr. Becker about inconsistencies in his August 13, 2011
interview.** Corporal Courtright explained another gun safety feature, a grip safety, will not

allow the gun to fire if the thumb is not on the gapntrary to Mr.Becker’s explanation he had



his thumb on the hammer when the gun wenff€orporal Courtright confronted Mr. Becker
about his August 13 statement he used his thumb on the hammer and finger on the trigger to “let
it down easily and [the gun] went offMr. Becker denied making this statement five days
earlier®

At around 11:28:40a.m, or approximately one hour into the interview, Mr. Becker
responded to questions regarding his handling of the gun versus the safety features by saying: “I
don’'t know. Ihave nothing more to say ‘cause no matter what | say, youse trying to make me
something I'm not.** Corporal Courtright and Trooper Roberts, told Mr. Becker to relax,
offered him a drink, and then left the interview room.

After about an eight to nine minute break in questioning, Trooper Roberts continued to
guestion Mr. Becker regarding his home phone, cell phone, location of his cell phone, calling
911 the night of the shooting, his statement he held Ms. Walsh after the shooting, his mother’s
directionfor him to perform CPR, his participation in a sportsman’s club, asgroficiency
with firearms?*® Trooper Roberts offered Mr. Becker water and took another approximately nine
minute break.Trooper Robertsand Corporal Courtright returned to the room and began
measuring Mr. Becker's height and questioning him about his relationship with Danielle
Detwiler including her descriptions of him as controlling and abydNg history of pointing
guns at peoplehis history of calling Ms. Walsh fat and ugland, Corporal Courtright’s
observation when Mr. Becker “gets angry, [he] gets cruel,” the paternMsoiValsh’s baby,
and Ms. Walsh’s expressed intent to move back to her father's fome.

At 12:31:40 p.m., Mr. Becker stated “OK. I'm done now.”

Corpora Courtright and Trooper Roberts left the interview roomBut then

approximately thirtyminutes late Trooper Robertagain began questioning Mr. Becker by



asking, “What do you think should happen to you?” and commenting, “You have to answer to
this” be@use the “family wants justicé?” Trooper Roberts questioned Mr. Becker regarding the
consequences of the shooting, how close he stood to Ms. Walsh when he fired fhe gun.
Trooper Roberts offered Mr. Becker a drink and bathroom break and gave Mr. Becker a
cigarette.

Questioning resumed regarding why Mr. Becker did not immediately calla@itiiyir.
Becke again explained an accidental shootthi@orporal Courtright challeged Mr. Becker
about his explanation of an accidental shooting and accused Mr. Becker of being untruthful,
conflicting information about attempting CPR, his conduct after the shooting, and before the
shooting®® Mr. Becker conceded he put a magazine ie un, contradicting his earlier
statements, acknowledged his ability to clear a weapon, and said “l took the magaziné but, a
honestly, | didn’t clear it. | don’t know why. | don’t know why | didn’t look. | don'’t. It's just
dumb f*** Juck.” 5!

At the end of the August 18, 2011 interview, Trooper Roberts and Corporal Courtright
informed Mr. Becker charges would be filed against him and placed him under arresbufthe
held a prelimiary hearing on October 11, 2011. On November 28, 2011, thenGowealth
filed an information charging Mr. Becker with criminal homicide, 18 Pa. Cons. Stat §
2501, and criminal homicide of an unborn child, 18 Pa. Cons. Stat. Ann. § 2603.

Pre-trial suppression hearing.

Mr. Becker’'s counsel moved for omnibus @l relief on May 30, 2012, seeking,
among other things, to suppress his statements from the August 18, 2011 interview and to
exclude evidence of “prior bad acts” through testimony from witnesses, including hier form

girlfriend, DanielleDetwiler, hersiste;r DevonDetwiler, and Megan Walsh, the sister of Allison

10



Walsh. The Commonwealth intended to introduce evidence of Mr. Becker’s prior bad acts under
Pennsylvania Rule of Evidence 404(B)f2 Rule 404(b)(2) allows the admission of “crimes,
wrongs or other acts” for “another purpose, such as proving motive, opportunity, intent,
preparation, plan, knowledge, identity, absence of mistake, or lack of accident. In a criminal
case this evidences admissible only if the probative value of the evidenceveighs its
potential for unfair prejudice.”

Mr. Becker argued Trooper Roberts and Corporal Courtright obtained the statements
made at the August 18, 2011 interview in violationMifanda, the Fourth, Fifth, Sixth, and
Fourteenth Amendments of the United States Constitution and the Pennsylvania Gumstituti
because he believed he wascustody at the time of the interview and he did not knowingly,
intelligently, voluntarily, or explicitly waivehis Miranda rights. Mr. Becker argued the court
should preclude Danielle and Dev@etwilers testimony regarding his prior bad acts during
Danielle Detwilers two-year relationship with him and preclude Megan Walsh’'s testimony
regarding Allison Walsh'’s & of Mr. Becker.

The trial court held a suppression hearmgAugust 15, 2012, and, after considering the
evidence including the recordings of both interviews and the parties’ briefing, thecuwidl
issued an order on January 10, 2013 supported byifgpfindings: the August 18, 2011
interview was non<custodialand did not triggeMiranda’s protections’® identified the “most
important fact” as Mr. Becker's voluntary appearance at the Ephrata barracks totspeak
troopers where he never asked to &gaw attempted to leave, the intervigteven if state police
held Mr. Becker in custody during the August 18, 2011 interview, the troopers gave him his
Mirandawarnings; and Mr. Becker did not invoke Méranda rights through the two statements

made abot an hour apart: “I don’t know. | have nothing more to sayse no matter what | say
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youse trying to make me seem like something I'm not”; and, “OK.done now” The trial
court found both statements ambigueunsl Mr. Beckerdid not unambiguously invoke his right
to remain silentand the Constitution did not require the troopers to end the interrogation or ask
if Mr. Becker wanted to invoke hidirandarights>®
The trial court also allowed portions of the proffered testimony of Danielle and Devon
Detwiler and Megan Walsh but prohibited other areas of proffered testifiddgsed on the
trial court’s rulings on the suppression motion, Dani€litwiler testified at trial to instances
when Mr. Becker pointed a handgun at her multiple times; while ttial imstances were done
jokingly, “other times [Mr. Becker] would get erratic and angry”; and Mr. Becker shot e m
than ten times on various parts of her body with an air-soft/BB gun when he becam¥ angry.
DevonDetwilertestified she saw Mr. Beckarith airsoft/BB guns and saw him shoot her
sister with an aisoft/BB gun on multiple occasions when he became atigry.
Megan Walsh testified at trial including to an exchange she had with her sistenAllis
Walsh over Facebook instant messaging on July 21, 2011, three weeks beforehhdiheeaial
court permitted Megan Walsh to testify to the relevant portion of the Facebook canwersat

Allison Walsh: i am SO (sic) tempted to just pack all my s*** up but I'm deathly
afraid of his reaction.

MeganWalsh: what would he do?
Allison Walsh: probably flip out and pull a gun on me knowing him
Megan Walsh: witf.
Megan Walsh: what a psychid.
On the first day of jury selection, Gregory Miller, a friend of Mr. Becker, contacted the
Commonwealth with infonation. State Police iatviewed Mr. Miller two days later and, based

on Mr. Miller's statement, the Commonwealth filed a second supplemental noticgcuce
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his testimony under Pennsylvania Rule of Evidence 404(B)(R)c. Miller testified he obserd
Mr. Becker verbally busing Ms. Walsh and threatening to pistol-whip Her.

The jury convicts, the trial judge sentences Mr. Becker to life in prison, aatdil denies Mr.
Becker’s postrial motions.

After an eightday jury trial in March 2013, a jurfound Mr. Becker guilt of criminal
homicide, murder in the first degree for the death of Ms. Walsh and guilty of crinamatide,
murder in the third degree for the death of the baby. Mr. Becker did not testigl.aAftier the
jury deadlocked onhe death penalty sentence, the trial judge sentenced Mr. Becker to life
imprisonment on the firsdlegree murder charge and a term of twenty to forty years for the third
degree murder charge to run consecutiteye life sentence.

Mr. Becker moved fopostsentence reliefrguing trial errors and moved for acquittal or,
alternatively, to vacate the sentence and request a new? tial.Becker argued, among other
things, thetrial court erred in admitting the testimony of Danielle and Debetwiler, Megan
Walsh, and Gregory Miller as unduly prejudicial with no probative value, and the court erred by
admitting Mr. Becker's statements following his alleged invocatiorhiefMiranda right to
remain silent at two points in the August 18, 2011 interview.

The trial court deniedAr. Becker’'s possentence motions. Mr. Becker then appealed to
the Pennsylvania Superior Court.

The Pennsylvania Superior Court affirms the trial court on Mr. Becker'selt appeal.

Mr. Becker raised twentfive issues in his dact appeaf®> Two issues are relevant to
Mr. Becker's habeas petition: (1) the trial court erred, in violation of PenmsghRule of
Evidence 404(b), in admitting the testimony of Danielle and D&&twiler, Megan Walsh, and
Gregory Miller; and (2) therial court erred in admitting the statements made by Mr. Becker at

the August 18, 2011 interview under the United States and Pennsylvania Constitutions.

13



After Mr. Becker’s notice of appeal, the trial court issued an opinion under Pennsylvania
Rule of Apellate Proedure 1925(aj* The trial court found it properly admitted Danielle and
DevonDetwilers testimony regarding Mr. Becker’s earlier threats involving guns and fissarm
The trial court found although tH2etwilers’ experiences with Mr. Becker carred thre years
before Ms. Walsh’s shooting made “the time between the incidents ... not highly probatve as
[Mr.] Becker’s intenf’ there is a “strong similarity in the circumstances surrounding these prior
incidents and the crime for which [Mr.] Becker was oialt'® The trial court also found
evidence of prior violent acts admissible to rebut Mr. Becker's defense okatamistake or
lack of required intent, and th2etwilers’ testimony “made it more probable that [Mr.] Becker
shot [Ms.] Walsh itentionally, and less probable that the shooting was accidental,” satisfying the
requirement evidence be introduced for some legitimate purpose and not merely togMjudic
Becker by showing him to be a person of bad charéttdihe trial court concluded it pperly
admitted the Detwiles' testimony.

The trial court found Megan Walsh’s testimony regarding her Facebook conversation
with her sister Allison properly admitted for state of mind evidence relevantri@étker’s
theory of an accidental sbting andMs. Walsh’s expression of her desire to leave Mr. Becker
but feared he would pull a gun on Rér.

The trial court found it properly admitted Gregory Miller's testimony regarding M
Becker’s threats of violence, including a threat to pistol WwAg Wals, and his verbal abuse
towards her. The court found Mr. Miller's testimony relevant for the Commonwealttbtd re
Mr. Becker’s characterization of his relationship with Ms. Walsh and probativeowfisg lack

of accident®
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On the admission of M Becler’s statements at the August 18, 2011 interview, the trial
court found, as it did on the suppression motion, the state did not have Mr. Becker in custody
because of two “key facts”: Mr. Becker voluntarily came to the Ephrata bamacksigust 18
and neve asked to leave or attempted to leave the interffeiwen if in custody, the trial court
found Mr. Becker received and understood khieanda warnings and did not unambiguously
invoke his right to remain siler?.

The Pennsylvania Superior Couffirmed the trial court! The Superior Court adopted
the trial court's reasoning in its memoranda from the suppression motion and Rule 1925(a)
without discussion, rejecting Mr. Becker’'s argument the court enr@dimitting Mr. Becker’s
statements after $itwo alleged invocations of the right to silence during the August 18, 2011
interview.

The Superior Court analyzed Mr. Becker's objection to the admission under Rule
404(b)(2) of theDetwilers’ testimony, Megan Walsh’s testimony, and Mr. Miller's testiymo
The Superior Court concluded the trial court properly admitted the objectedtimony and
rejected Mr. Becker’s challenge to the admission of evidence under Rule 404(b) mnedaffie
trial court. However, the Superior Court found Megan Waldbsmony regarding her
Facebook conversation with Allison Walsh should not have been admitted but found it harmless
error. The Superior Court concluded evidence of a cartridge recovered in the chamber of the gun
showed the magazine must have been imgthvefor the next cartridge to have been chambered
after Ms. Walsh’s shooting. In his first interview with state police on August 13, Bukes
characterized the shooting as accidental based on his claim he had no magazine in the gun and he
believed the gun tbe empty. When recovered on the night of the shooting, the gun had one

cartridge after firing disproving Mr. Becker’s explanation the magazine had noirbése gun
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at the time it fired. The Superior Court found “[i]n light of this critical evidewgdch fully
supports the Commonwealth’s theory that [Mr. Becker] knowingly pointed a loaded gun at [Ms.]
Walsh, we conclude the admission of Megan Walsh’s testimony of her sistar&bdok
statements was harmless err6t.”

Mr. Becker petitioned for allwarce of appeal to the Pennsylvania Supreme Cdufhe
Prothonotary of the Pennsylvania Supreme Court rejected Mr. Becker’'s petition aslyntim
The Prothonotary advised Mr. Beckiee may file a petition for leave to file a petition for
allowance of apeal nunc pro tunc Mr. Becker elected not to do so. Mr. Becker’s judgment of
sentence became final on April 20, 2015, thirty days after the Superior Court’s decision.

Mr. Becker petitions for postonviction relief citing his counsel’'s ineffective astance.

Mr. Becker filed a PosConviction Relief Act(*“PCRA”) petitionalmost a year later on
April 5, 20164 Mr. Becker claimed ineffective assistance of his counsel violating his Sixth and
Fourteenth Amendment rights based on seven arguments: (1) failing to move to suppress Mr.
Becker’'s statements made at the August 18, 2011 interview based on an inelecivea
waiver where troopers denied him access to Attorney Bacher; (2) failoajl tAttorney Bacher
at the suppression hearing and trial and failing to call Mr. Becker at the suppresaring; (3)
failing to object to Corporal Courtright’s trial testdny giving “improper legal opinion” Mr.
Becker’s confession was voluntary; (4) failing to requestraus delectinstruction at trial; (5)
failing to object to and request a cautionary instruction to the Commonwealth’s forensic
pathologist expert’s testimony “once a trigger is pulled, that’'s an intentioria(@xfailing to
call Mr. Becker at trial and/or his decision not to testify does not constitute ariyawluntary,

and intelligent waiver; and (7) failing to request a cautionary instructiplaieing the limited
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use of Rule 404(b) evidence regarding the testimony oD#teiler sisters, Megan Walsh, and
Gregory Miller.

On Septembet4, 2015, the state trial court heard Mr. Beckpost-convictiornpetition.
Mr. Becker’s trial counselPenns Charles and Gavin Holihan, testified. After hearing and
considering the parties’ briefs, tip@st-convictioncourt denied Mr. Becker's petitio® With
respect to the Rule 404(b) cautionary instruction, the court found trial counsel provided no
explanaion for failing to request such an instruction and, although trial counsel thought khe tria
court agreed to give a cautionary instruction after the charging conference, the jury did not
receive this instructio®® The court recognized evidence of pti@d acts must be accompanied
by a cautionary instruction, but the failure is harmless error where, as here, “the adictedr
and properly admitted evidence of guilt is ‘'so overwhelming and the prejudiciat effehe
error was so insignificant by comparison that the error could not have contributed to the
verdict.” "’

Reviewing the trial evidence, thmst-convictioncourt noted evidence of a live round in
the chamber of the gun used to shoot Ms. Walsh after it fired, contradicting Mr. Becker
statenent he had no magazine in the gun at the time it fired, supported the Commonwealth’s
theory Mr. Becker pointed a loaded gun at Ms. Walsh. The court found harmless error, noting the
Pennsylvania Superior Court’s decision in the direct appeal similarlyngritarmless error. On
May 25, 2017, Mr. Becker appealed the denial offastConviction Relief Actpetition to the
Pennsylvania Superior Court.
The Pennsylvania Superior Court affirms the denial of Mr. Becker’s postaviction petition.

Mr. Becker raised six of the seven ineffectiveness grounds before the Pennsylvania

Superior Court® The court’s Rule 1925(a) opinion incorporated its April 2417 opinion/®
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Mr. Becker briefed only five issues: whether his trial counsel was ineféefti failing to(1)
move to suppress Mr. Becker’'s statements made at the August 18, 2011 interview based on an
ineffective Miranda waiver where troopers deniednhiaccess to Attorney Bacher; (2all
Attorney Bacher at the suppression hearing @iadt (3) object to Corporal Courtright’s trial
testimony giving “improper legal opiniordn the voluntariness of Mr. Becker’s confession; (4)
request a&orpus delectinstruction at trial;and (5) request a cautionary instruction explaining the
limited use of Rule 404(b) evidence regarding the testimony oD#twiler sisters, Megan
Walsh, and Gregorpiller .8

On June 26, 2018, the Pennsylvania Superior Court affirmed the denial of post-conviction
relief in athirty-severpageopinion®! The Superior Court agreed with the court’s finding: the
conduct of the state troopers who prevented Attorney Bacher from contacting Mr. Beckgr duri
the interview did not violate his otherwise knowing, intelligent, and voluntary waiver of his
Miranda rights; trial counsel articulated a reasonable basis for deciding not to object toaCorpor
Courtright’s opinion on the voluntariness of Mr. Becker’'s opinion; and trial counselsefdd
request aorpus delictinstruction is without merit.

On the issue of Rule 404(b) evidence through the testimoriiedDetwilers, Megan
Walsh, and Gregory Miller, the Pennsylvania Superior Court agreed with the trial culidna
the Commonwealth’s concéss) the failure to request a cautionary instruction “has arguable
merit and that trial counsel failed to articulate a reasonable strategicdrdsitirig to request a
cautionary instructin.”®? The Superior Court then analyzed whether Mr. Becker eshesuli
prejudice. Reviewing relevant Pennsylvania authority, the Superior Court concluded Mr. Becke
failed to establish unfair prejudice and failed to establish error in thecpogiction ourt’s

ruling.
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Mr. Becker petitioned for allowance of appeathe Pennsylvania Supreme Court raising
two issues: (1) whether the Superior Court erred in denying the ineffectigtanssi of trial
counsel claim for failure to file a motion to suppress the August 18, 2011 statement based on an
invalid Miranda waiver where state police prevented Attorney Bacher from seeing Mr. Becker;
and (2) whether the Superior Court erred in finding no prejudice from trial counsel’s falur
request a cautionary imgttion for the Rule 404(b) eviden&.On January 7, 2019, the
Pensylvania Supreme Court denied the petition for allowance of affpeal.

Il. Analysis

Mr. Becker now petitions for habeas relief making six arguments:

1. State police failed to “scrupulously honor” his right to remain silent by continuing to
qguestion him after havoked his Fifth Amendment right and by denying him access to

Attorney Bacher;

2. Admission of prior bad acts testimony under Rule 404(b) violated his right to a fair trial
under the Sixth and Fourteenth Amendments;

3. Ineffective assistance of trial couhsr failure to file a motion to suppress his
statements at the August 18, 2011 interview based on an irMakhda waiver in
denying him access to Attorney Bacher;

4. Ineffective assistance of trial counsel for failing to object to testimony of oCalrp
Courtright’s improper legal opinion of a voluntary confession;

5. Ineffective assistance of trial counsel for failing to requesbraus delictiinstruction;
and

6. Ineffective assistance of trial counsel for failing to request a cautionary dinstru
expaining the limited use of Rule 404(b) prior bad acts evidence.
The Commonwealth concedes Mr. Becker's petition is timely and all claims are
exhausted except the secartaim. It asserts Mr. Becker’s constitutional argument regarding the
Rule 404(b) evidence is not exhausted and procedurally defaulted because he did not make this

argument in state court; he argued only the Rule 404(b) evidence violated state ruldsnaieev
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not a constitutional violatiof?, Even if not procedurally defaulted, the Commealth argues
the second claim, as well as the other claims, fail on the merits.

Mr. Becker filed a traverse in support of his habeas petition, arguing we nocast Vis
conviction and sentence and grant him a new idr. Becker alternatively asks weold an
evidentiary hearing on his motiéh.

Congress, througtie Antiterrorism and Effective Death Penalty Act (“AEDPAd)rects
we “shall not” grant habeas reliéfvith respect to any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the ¢lainesulted in a decision that was
contrary to, or involved an unreasonable application of, clearly established Federadsl
determined by the Supreme Court; or (2) resulted in a decision that was based on an
unreasnable determination of the facts in light of the evidence presented in the State court
proceeding.?® As the Supreme Court instructs, ths a “highly deferential sndard for
evaluating stateourt rulings” and “demands that stateurt decisions be gan the benefit of the
doubt.®®

Under section 2254(d)(1), the Supreme Cofuntther instructs“an unreasonable
application of federal law is different from amcorrect application of federal law®® We are
directed when making the “unreasonable applicatinquiry, we “should ask whether the state
court's application of clearly established federal law was objectively unrédsoiiaWe “may
not issue the writ [of habeas corpus] simply because that court concludes in its independe
judgment that the relem& statecourt decision applied clearly established federal law
erroneously or incorrectly’® We apply an objective standard; “[t]his distinction creates °

substantially higher threshold’ for obtaining relief than de novo reviéw.”
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Because state courtare “the duty and ability ... to adjudicate claims of constitutional
wrong, AEDPA erects a formidable barrier to federal habeas religirigoners whose claims
have been adjudicated in state court. AEDPA requires ‘a state prisondandiojtisat the state
court’s ruling on the claim being presented in federal court was so lacking incaigdifi that
there was an error ... beyond any possibility for fairminded disagreement.’ ... ‘If thisrstamda
difficult to meet—and it is—'that is because it was medatbe.” We will not lightly conclude
that a State’s criminal justice system has experienced the ‘extreme malfundibo[mihich
federalhabeas relief is the remed$t”

“The test for 8 2254(d)(23’ ‘unreasonable determination of facts’ clause is whettger th
petitioner has demonstrated by ‘clear and convincing evidence,’ § 2254(e)(1), that the state cour
determination of the facts wasreasonable in light of the recor®’Section 2254(e)(1) provides
“a determination of a factual issue made by a Statet ahall be presumed to be correct” and the
petitioner “shall have the burden of rebutting the presumption of correctnessedy arid
convincing evidence®

Where a habeas petitienclaims ineffective assistance of counsel, “review is ‘doubly
deferenti’ because counsel is ‘strongly presumed to have rendered adequate assistance and
made all significant decisions in the exercise edsonable professional judgmert,’¥We are
directed to “afford both the state court and the defense attorney the benefit of the d§ubt.”

In addressing a section 2254 petition, we are directed to “look to the highest state court to
issue a reasoned opinion and examine its reasofinfhe trial court’s opiniorrejecting Mr.
Becker'sMiranda argument the court erred admigimis statements from the August 18, 2011
interview, adopted without discussion by the Pennsylvania Superior Court, is the tstaga

decision, and we examine it under section 2254(d)’'s standf&rd@ie Pennsylvania Superior
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Court is the highest state court to issue opinions on Mr. Becker’s direct appieathee Rule
404(b) evidenc¥! and post-conviction appeal based on inefiectissistancé?

A. Mr. Becker fails to show a basis undeMiranda for habeas relief.

Mr. Beckerfirst asserts state police failldo “scrupulously honor” his right to remain
silent during the August 18, 2011 interview aftetwee invoked his right to remain silent. The
first statement, made approximately one hour into questioning, is:

e ‘| don’'t know.| have nothing more to sdgause no matter what | say \smi
trying to make me seem like something I'm nt”

The second statement made approximately one hour after the first statement is:
e “OK.I'm done now.104

The trial court found, botln its opinion denying Mr. Becker’'s pitteéal suppression
motion and its 1925(a) opinion, the August 18, 2011 intervi@snon-custodial based on “two
key facts™ “First and most important, is that [Mr.] Becker voluntarily cante the police
station. cond, [Mr.] Becker never asked to leave or attempted to |é&ve.”

The trial court next determined Mr. Becker did not unambiguously invoke his right to
remain silent under the Supreme Court’s decisioBdrghuis v. Thompkin'€® In Berghuis the
Court held a suspect must invoke Huiranda right to counsel and to remain silent
“unambiguously”; ‘[i]f an accused makes a statement concerning the right to counadelk 't
ambiguous or equivocal’ or makes no statement, the police are not required to end the
interrogation, or ask questions to clarify whether the accused wants to invoke Misanda
rights.”%” The Court found “no principled reason to adopt different standards for determining
when an accused has invoked td@anda right to remain silent and thkliranda right to
counsel”; both must be umdiguoust® The Court applied its rule iDavis v. United States,

addressing the invocation of the right to counsel, to the right to remain silent: “llorooathe
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Miranda right to counsel ‘requires, at a mimim, some statement that can reasonably be
construed to be an expression of a desire for the assistance of an attorrigy.aBuspect
makes a reference to an attorney that is ambiguous or equivocal in that a reasoialble off
light of the circumstaces would have understood only that the suspect might be invoking the
right to counsel, our precedents do not require the cessation of questitfling.”

The state trial court applyinBerghuisdetermined both statements lacked the specificity

required to invoke the right to remain silent uniranda.**° The trial court found compelling

the fact Mr. Becker “continued to engage troopers in converseiorediately followingeach
alleged invocation,” and, undBerghuis the court can infer a waiver bfirandarights based on

his actions, continuing his conversation with the troop&r$he trial court found at no time in

the interrogation did Mr. Becker unambiguously or unequivocally state he wished to invoke his
right to remain silent or right to counsel and held Mr. Becker received and understood his
Mirandawarnings and did not invoke hidirandarights!'? In Mr. Becker’s direct appeal, the
Pennsylvania Superior Court affirmed the trial court’s Rule 1925(a) opinion by adoptimgithe t
court’s reasoning without further analysts.

Mr. Becker today argues the August 18, 2011 interview is custodial and the two
statements are unambiguous invocations of his right to remain silent and troopees] igda
right to reman silent when they continued their questioning after both the first and second
statementsMir. Becker argues the trial court “erred in failing to recognize this overt corsigiit
violation” and “[aln examination of the record reveals that the state court’s usonts
throughout this case that there wasMticanda violation was an incorrepplication ofMiranda

and its progeny and based on an unreasonable determination of thé'facts.”
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The Commonwealth responds the August 18, 2011 interview is not custodial, and, even if
Mr. Becker weresubject to custodial interrogation, Mr. Becker'sotgtatements are ambiguous
115

and lack the specificity required to invoke his right to remain silent uidlanda.

1. The state court did not misapply established federal law in findinghte
August 18, 2011 interview non-custodial.

The Fifth Amendment protectan individual’s right against seificrimination. The
Supreme Court’s decision Miranda safeguards this right by prohibiting the prosecution from
using statements, “whether exculpatory or inculpatory, stemming from custadiabgation of
the defendant unless it demonstrates the use of procedural safeguardgeetibestcure the
privilege against sefhcrimination1!® “[Clustody’ is a term of art that specifies circumstances
that are thought generally to present a serious danger of coettion.”

To determine whether a person is in “custody,” we are directed by the Supreme Court to
make “two discrete inquiriesfirst, we look at the circumstances surrounding the investigation,
and second, we ask, given the circumstances, “would a reasonable persfait In@ver she was
not at liberty to terminate the interrogation and leav&YWhen determining “how a suspect
would have ‘gauge[d]’ his ‘freedom of movement,” we “must examine ‘all of the cistamces
surrounding the interrogatiort’® “Relevant factorsriclude the location of the questioning, ... its
duration, ... statements made during the interview, ... the presence or absence of physical
restraints during the questioning, ... and the release of the interviewee at the dred of t
questioning.??° This is an objective inquiry, depending ahé objective circumstances of the
interrogation, not on the subjective views harbored by either the interrogatingofficéhe
person being questionéd?! “Once the scene is set and the players’ lined actions are

reconstucted, the court must apply an objective test to resolve the ultimate inquiry: was ther
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formal arrest or restraint on freedom of movement of the degree associdited formal
arrest.’?

The trial court determined troopers did not subject Mr. Becker to custodiabgdéon
on August 18, 2011 based on “two key facts™ (1) “most important[ly], is that [Mr.] Becker
voluntarily came into the police station”; and (2) “[Mr.] Becker never asked to leave
attempted to leave'?® As explaired, we ask two gestions to determine custodial status: first,
the circumstances surrounding the interrogation, and, second, given the circumstancea, would
reasonable person have felt “not at liberty to terminate the interrogation aed&arhe first
inquiry is “distinctly factual” to which we apply a “presumption of correctness’euiséction
2254(d)!?> The second question requires us to apply “the controlling legal standard to the

historical facts” presenting a “mixed question of law and fact’ qualifying for indegrend
review.”2¢

We turn to the question of whether the state court adjudication of the claim “involved an
unreasonable application” of clearly established law when it concluded troopers diddnistrhol
Becker in custody during theugust 18, 2011 interview?’ The state court record shows: After
learning Mr. Becker voluntarily checked himself in and checked himself out of a psigchiatr
facility when the involuntary commitment expired, Trooper Roberts and Corporal Courtright
determned they wanted to speak with Mr. Becker again. On August 17, 2011, the troopers went
to the Becker home to speak with Mr. Becker but did not find him there and left. Another
trooper located the Becker family “and asked if he [Mr. Becker] would come $pedak with
us.”*?8 TrooperRoberts testified Trooper McCurdy called “and spoke to Matthew Becker and

asked if he would be willing to come into the Lancast&phrata State Police Barracks, which

[he] did, on his own, with his own vehicle, or with his father in their own vehiéfe.”
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The next day, August 18, 2011, Mr. Becker’s father drove him to the Ephrata barracks
and, upon arrival, Mr. Becker went into an interview rodf. Trooper Roberts asked Mr.
Beckerif he had any objection to the interview being recorded, to which Mr. Beekponded
he had none, and Trooper Roberts told Mr. Becker the reason for the second interviewss beca
of “problems with his first statement to us and inconsistencies that we found fkarg ta him,
from the crime scene, and then other witnesses or, you know, friends, et cetera, through the
investigation.®*! Troopers did not detain Mr. Becker, put him in handcuffs, or place him under
arrest'®2 Troopers closed, but did not lock, the door to the interviewn 133 Trooper Roberts
and Corporal Courtright wore suits and their sidearms, but neither brandished thpginstéa
During the interview troopers offered Mr. Becker drink, cigarettes, and breaks.

Mr. Becker argues the Commonwealth’s “fanciful” positittme August 18, 2011
interview is not custodial ‘amnot be taken seriously>® But we are not reviewing the
Commonwealth’s arguments nor may we second guess the facts because we may view the
adduced evidence differently without the benefit of evaluating witness credibilityreview
under section 2254(d3 whether the state coisrtadjudicatiorresulted in a decision contrary to,
or involved an unreasonable application of, clearly establitdaatal law, as determined by the
Supreme Court, or resulted in a decision based on an unreasonable determirthBdiacts in
light of the evidence presented in th@ate court proceeding Mr. Becker does not meet this
burden.

Mr. Becker argues the totality of the circumstances shows a custodiabgatiEsn on
August 18, 2011. He points tthese facts after release from “poliemitiated psychiatric
commitment,” troopers requestbe come back to the police barracks for further interrogation;

once at the barracks, he “was taken to a remote and secure” part of the barracks “into a
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windowless room and held incommunicado”; troopers interrogated him for more thdrofivs;

the troopers were armed; troopers did not advise him he “was the sole target of thgainwest

and that his purposed inconsistent stories was inferred as a consciousness of hiseguilt”
invoked his right to remain silent one hour into the interrogation; troopers ignored his invocation
and continued to “aggressively” question him; and troopers did not allow Attorney Bacher,
retained by Mr. Becker's parents, to see Mr. Becker or tell Mr. Becker of his peeaetthe
barrack.

But the state trial court heard testimomgfuting Mr. Becker's version of the
circumstances: Mr. Becker voluntarily committed himself and then checkesklfiiout of a
psychiatric facility; Mr. Becker voluntarily arrad at the police barracksday after Trooper
Roberts went to the Becker home; while the interview room is not an area wheepaitiic can
walk in,” there are “multiple exits from where he [Mr. Becker] was” and “there iseiodn any
door keeping anyamn in”;*%¢ the interview roomhas one door with a window and another
window; Mr. Becker, then over eighteen years old, never asked to speak wittthleis and
Corporal Courtrighttold Mr. Becker at the reason for the second interview is because of
“problemswith his first statemento us and inconsistencies that we found from talking to him,
from the crime scene, and then other witnesses or, you know, friends, et cetera, through the
investigation”

Against this factual backdrop but without the benefit afleating the witness crdallity
in two different versions of the events, we address: the circumstancesinsling the
interrogation and, given the circumstances, would a reasonable person have #liilresty to
terminate the interrogation and ledvé’ We afford the stateourt’s factual findings regarding

the circumstances surrounding the interrogation a presumption of correctness wtider se
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2254(d). The parties briefed these issité The trial court heard evidence regarding the
circumstances stounding the August 18, 2011 interrogation and found (a) Mr. Becker came to
the Ephrata barracks voluntarily and (b) Mr. Becker never asked to leave or attenipsac t

The second question, whether a reasonable person would have felt not at dberty t
terminate the interragion and leavejs a mixed question of law and fact requiring our
independent review of the state court’s finding Mr. Becker not in custody during the Adgust
2011 interview. We must apply an objective test to determine whether a reasonsdmeymid
have felt “not at liberty” to terminate the August 18, 2011 interview. Considering thvamele
factors—location of the questioning, duration, statements made during the interview, the
presence or absence of physical restrainténg the questioning, na the release of the
interviewee at the end of the questioringe conclude the August 18, 2011 interview is
“consistent with an interrogation environment in which a reasonable person would héreefel
to terminate the intervieand leave.?3°

We orderd the Commonwealth produce the video recording of the August 18, 2011
interview. Our independent reviews (several times) of this August 18, 2011 intermgnnc
the interview was not custodial. Trooper Roberts and Officer Courtright, dressedsirbwuit
wearing their sidearms, never removed their weapdimere is no evidence, besides Mr.
Becker’s characterization, of being “taken to a remote and secure part of the statbgrohcks
into a windowless room ....” Trooper Roberts testified the door tarteeview room has a
window in it. Reviewing the video, sounds of other people talking and walking, presumably
other troopers and employees, can be heard in the hallway along with other sounds of work
activity, hardly a “remote ansecure part” of the beacks. Mr. Becker complains of being held

“incommunicado.” But Mr. Becker, over the age of eighteen, was not a minor withbeldafr
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parent, and he concedes he had no idea his parents retained counsel ¥ Mtare
importantly, Mt Becker never asked speak to anyone, including a lawyer.

Two factors possibly militate against this finding: (a) the interview lastedhiours and
(b) at the conclusion of the interview, troopers arrested Mr. Becker. But thaigaters took
seveal breaks during the interview and Trooper Roberts offered Mr. Becker water oorsoda
several occasions and brought Mr. Becker cigarettes. There are multipls ioréfad interview
where Trooper Roberts and Corporal Courtright left the room, sometimes fong as thirty
minutes, where Mr. Becker could have said he wanted to leave. He never asked to kave. H
never tried to leave.

Viewing all the circumstances surrounding the August 18 interview, we cannot find, as
an objective matter, a reasonablergpn wouldhave felt not at liberty to terminate the
interrogation and leave. “Relief is available under § 2254(d)(1) only if the state daeisson
is objectively unreasonablé** Mr. Becker does not satisfy the objectively unreasonable
standard onhe state court’s custly finding for habeas relief.

2. Even assuming Mr. Becker was in custodyduring the August 18
interview, there is no basis to find the state court misapplied
established federal law in finding he did not unambiguously invoke
his right to silence.

Even assuming we found the trial court misapplied established federal law in finding Mr.
Becker was not in custody when he made the statements during the August 18 interview, we
could not find the trial court misapplied established federal law in finding he did not
unambiguously invoke his right to silence in either of this two statements: “I don’'t kiawve

nothing more to say ‘cause no matter what | say, youse trying to make me something I’'m not

and “OK. I'm done now.”
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In analyzing Mr. Becker’s twotatements, the trial court applied the Supreme Court’s
2010 decision inBerghuis v. Thompkin$? In Berghuis police interrogated Thompkins, a
suspect in a shooting. Police read Mr. ThompkinsMiranda rights at the beginning of the
interrogaion. Mr. Thompkins declined to sign a waiver of his rights. The interrogation began,
but Mr. Thompkins never said he wanted to remain silent, or he did not want to talk with police,
or he wanted an attorney. Mr. Thompkins remained largely silent during thehtiuee

interrogation, with a few limited verbal responses such as “yeah,” “no,” or “I don’t know,” and
occasionally nodding his head. Two hours and fbvy minutes into the interrogation, police
asked Mr. Thompkins “Do you believe in God?” Mr. Thompkins responded, “yes.” Police then
asked, “Do you pray to God?” Mr. Thompkins responded, “yes.” Police asked, “Do you pray to
God to forgive you for shooting that boy down?” Mr. Thompkins responded, “yes” and looked
away. Mr. Thompkins refused a written confession and the interrogation ended fifteen minutes
later.

Police charged Mr. Thompkins with firdegree murder and other offenses. He moved to
suppress the statements made during the interrogation, arguing he invoked his rigtdirio re
silent requiring police to immediately end the interrogation, he did not waive his right to remain
silent, and his inculpatory statements were involuntary. The trial court denied thessigpr
motion, and a jury found Mr. Thompkins guilty of fudégree murer and otkr charges. He
appealed the trial court’s suppression motion. The Michigan Court of Appealtedejsis
Miranda claim, finding Mr. Thompkins did not invoke his right to remain silent and waived it.
The Michigan Supreme Court denied review.

Mr. Thompkirs filed a habeas petition in the United States District Court for the Eastern

District of Michigan under 28 U.S.C. § 2254 raising claims including an alléfjeahda
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violation. The district court denied the petition, applying section 2254(d)¢ighdarc federal
court cannot grant a habeas petition unless the state court’s adjudication on this m@mitsry
to or involved an unreasonable application of clearly established federal law. Thet dairt
found Mr. Thompkins did not invokeisright b remain silent, police did not coerce him into
making statements, and the Michigan Court of Appeals’ decision is not unreasonable.

The United States Court of Appeals for the Sixth Circuit reversed, finding the state
court’s rejection of thdirandaclaim an unreasonable application of clearly established federal
law and an unreasonable determination of the facts. The court of appeals found Mr. Thompkins’
silence for nearly three hours in response to questioning “offered a clear and unequivocal
message tthe officers” he “did not wish to waive his rights'®

The Supreme Court reversed the court of appeals. The Court held a suspect must invoke
his Miranda right to counsel and to remain silent “unambiguously”; ‘[i]f an accused makes a
statement aacerning the right to counsel ‘that is ambiguous or equivocal’ or makes no
statement, the police are not required to end the interrogation, or ask questionsytavbither
the accused wants to invoke hisMirandarights.”** The Court found “no princlpd reasn to
adopt different standards for determining when an accused has invokbktirdéinea right to
remain silent and thiliranda right to counsel”; both must be unambiguétss.

Examining the interrogation, the Court found Mr. Thompkins “did not sayhthavanted
to remain silent or that he did not want to talk with the police. Had he made either of these
simple, unambiguous statements, he would have invoked his ‘right to cut off questioning.” Here
he did neither, so he did not invoke his right to renséert.” 14

The Court inBerghuis applied its rule inDavis v. United Statesaddressing the

invocation of the right to counsel, to the right to remain silent: “Invocation d¥itrenda right
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to counsel ‘requires, at a minimum, some statement that caonad® be construed to be an
expression of a desire for the assistance of an attorney.’ But if a suspect makesngedb an
attorney that is ambiguous or equivocal in that a reasonable officer in light of tinesiances
would have understood onlthat he suspect might be invoking the right to counsel, our
precedents do not require the cessation of questiothg.”

Applying the unambiguous invocation standardBefghuis the trial court concluded Mr.
Becker’s two statementsl don’t know. | havenothing more to say ‘cause no matter what | say
youse trying to make me seem like something I'm not” and “OK. I'm done rewaie not
unambiguous or unequivocal invocations of his right to remain silent or of his right to ctfinsel.
The trial court found copelling the fact Mr. Becker continued to engage troopers in
conversation immediately following each alleged invocation, and, Belghuis the court can
infer a waiver ofMiranda rights based on his actions, continuing his conversation with the
trooperst4® The trial court found at no time in the interrogation did Mr. Becker unambiguously
or unequivocally state he wished to invoke his right to remain silent or right to counsel and held
Mr. Becker received and understood M#&anda warnings and did not iroke his Miranda
rights 10

Mr. Becker argues the trial court “erred in failing to recognize this overt corstiit
violation” and “[a]n examination of the record reveals that the state court’'dusms
throughout this case that there wadticanda violation was an incorrect applicationMiranda
and its progeny and based on an unreasonable determination of théacts.”

Reviewing the audio/video recording of the August 18, 2011 interview, Mr. Becker’s first
statement arose during questioning rdoay the gun’s grip safety feature. Troopers asked Mr.

Becker about his statement he had his thumb on the hammer of the gun when it fired, including
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the safety feature made it impossible for the gun to fire without having a thumb oipthad)if

he knev how to clear a weapon and why he had the gun pointed at Ms. Walsh'’s head, which Mr.
Becker denied. After being confronted with inconsistencies, including the thumb on the hammer
versus the grip safety feature, Mr. Becker stated: “I don’t know. | have nothingonsag cause

no matter what | say ysetrying to make me seem like something I’'m not.” Troopers then left
the room. When Trooper Roberts returned to the interview room, he asked Mr. Bduoker i
would be willing to answer a few more questiondr. Becker replied: “I'll do my best” and
continued to answer the troopers’ questions.

Mr. Becker's second statement arose in the context of Trooper Roberts’ questioning
regarding the paternity of the baby and Ms. Walsh’s desire to leave Mr. Beckegudsteons
and responses back and forth focused on Ms. Walsh’s statements to others she wanted to leave
and talked to others about leaving. Trooper Roberts asked Mr. Becker why Ms. Walsh didn’t
leave to which Mr. Becker responded she could have left athcgeVeery opportunity to do so.
Trooper Roberts asked Mr. Becker if his behavior “had her scared” to leave, refgrenc
statements she made to others. Mr. Becker responded, “I'd love to know who these p€ople are
He then restated his belief Ms. Walsh lcbhave left, and then saidDK. I'm done now.”
Trooper Roberts left the room for approximately a half taoat returned with a cigarette for Mr.
Becker and questioning continued.

But we must again remind Mr. Becker of our limited scope of review. &ieocahere to
secondguessclose calls on admissible evidence if consistent with federal & .bring our
analysis back to the standard applied to our review of a habeas petition: rairtdien of a
factual issue made by a state court is presumed twrpect; the petitioer has the burden of

rebutting the presumption by clear and convincing evidence; and a state court’'s déterraina
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claim lacks merit precludes federal habeas relief as long aarfaded jurists” could disagree
on the correctnessf adhe decision. Our Court of Appeals has not yet addreBseghuis A
search of decisions within the circuit show statements such as: “How cad & fiawyer?”
objectively is not an unambiguous request for the assistance of cotfrmedt “Is this being
recorded?” is not an unambiguous invocation of the right to counsel or to remairtSilent.

Courts construe statements such as “lI have nothing more to say” and “I'm done” both
ambiguous and unambiguous invocations of the right to remain silent Bdtghuis For
example, the United States District Court for the Eastern District of Kentuakgluded a
suspect’s statement: “I'm done” and “I'm done, man” is not an unambiguous invocation of the
right to remain silent> Other district courts found similar statert@such as “I don’t want to
talk ... | don't know nothing about this, see.l don't know nothing about this stuff. So, | don't
even want to talk about thig® and “I've got noth'n else to saywhat I've already told you
guys is what | wanna sa¥’® are not an unambiguous invocation to cut off further questioning
On the other hand, some district courts find statements such as “I'm done ta¥itighave
nothing more to say” and “I don’t need to say anymaré&3ind “I got nothin[g] more to say to
you. I'm done. This is over” are unambiguous invocations of the right to remain‘3ilent.

Mr. Becker’sfirst statement arose in the context of the troopers’ questioning whether Mr.
Becker’s earliesstatement he had his finger on the hammer of the gun whemitoff and the
gun’s grip safety feature that would have prevented the gun to fire if his thumb is not on the grip,
a discussion about how a weapon is cleared of ammunition, and whether he pointed the gun at
Ms. Walsh. At the end of this line of questioning, Becker responded, “I don’t knowhave
nothing more to say ‘cause no matter what | saysgtnying to make me seem like something

I’'m not.” This statement arose in the context of a disagreement with the troopendimg how
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the gun could havgone offif, as Mr. Becker stated, his thumb had been on the hammer and not
the grip and had nothing more to say on the topic. A reasonable officer would not have
understood this statement as unambiguous or unequivocal invocation of his right to remain silent
After making this statement, Trooper Roberts left the room and when he returnedMaske
Becker if he would answer more questions to which Mr. Becker responded, “I'll destiyyand
continued answering questions. This does not demonstrate amtiowoofthe right to remain

silent.

The second statement, “OK. I'm done now,” is a closer call. It arose after a line of
guestioning regarding the paternity of the baby and Ms. Walsh’s intention to leave Mr. Bgcker
she expressed to others. When askéds. Walsh wanted to leave, Mr. Becker responded “she
had every opportunity” to do so and did not. Trooper Roberts pressed Mr. Becker on his behavior
making her scared to leave, as she apparently expressed to others. Mr. Becker ag$pdnde
love to know who these people are” and then said, “OK. I'm done A8WwTrooper Roberts left
the room for around thirty minutes and returnethwa cigarette for Mr. Beckel.rooper Roberts
began questioningnd Mr. Becker responded. Mr. Becker did not say he eglatd remain
silent. He voluntarily continued speaking with the troopers.

Trooper Roberts asked Mr. Becker, “Are you sure the baby is yours?” to which Mr.
Becker responded, “Oh, I'm positivé®® Corporal Courtright and Trooper Roberts told Mr.
Becker “peple” told them Ms. Walsh “was trying to find a way out” of the relationship, and
asked other people if she could move in with tH&r. Becker responded he would “love to
know who these people are” and “right now, you’re just saying a lot more peoplé¢ ¢van
knew she talked to*®® When Trooper Roberts pressed Mr. Becker “he had her scared” to even

leave, Mr. Becker said, “OK. I'm done nowf*
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We cannot find the trial court erroneously or incorrectly applied clearly established
federal law. There agars to be nalearly established federal lagescribing thisstatements
unambiguously invoking the right to silence. The trial court found this statement not to be clearl
unambiguous. It is closer to the littean thefirst statementand we might have, onde novo
review, found the statement unamiodgis. But we “may not issue the writ [of habeas corpus]
simply because that court concludes in its independent judgment that the relevarbustate
decision applied clearly established federal law ewasly or incarectly.”'®® The standard does
not allow us to revisit the findings unless we are confident the trial court misapptedalished
federal law. Wesonclude the trial court did not misapply clearly established federaffaw.

B. Mr. Becker cannot sustain hisRule 404(b)grounds.

Mr. Becker next challenges the admission at trial of the testimony @fetvéler sisters,
Megan Walsh, and Gregory Miller under Pennsylvania Rule of Evidence 404(b)(2). Mr. Becker
contends the prejudal impact of the witnesses’ testomy to his “prior bad acts” outweighed its
probative value and deprived him of a fair trial under the Sixth Amendment and due process
under the Fifth and Fourteenth Amendments. He argues the Commonwealth’s referhisce to t
testimony in closing argument, “encourag[ing] the jury to conclude that Mr. Becker acted i
conformity with his poor character at the time of the shooting,” compounded the prejudice.

In response, the Commonwealth makes two arguments: (1) Mr. Becker failed tistexha
his constitutionahrgument in the state court and any such claim is now procedurally defaulted;
and (2) even if properly exhausted, the probative value of the testimbomgiglis its prejudice
where, as here, evidence of Mr. Becker’s state of mind is relevant to his deffansaccidental,

rather than intentional, killing.
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1. Mr. Becker exhausted his challenge to Gregory Miller’s testimony but
failed to exhaust his challege to theDetwilers’ and Meghan Walsh'’s
testimony.

Under section 2254(b)(1), we many not grant & wfrihabeas corpus “unless it appears
that— (A) the applicant has exhausted the remedies available in the courts of the SB)@) or
there is an absence of available State corrective procef; @rcumstances exist that render
such process ineftive to protect the rights of the applicaAt’! “[A] state prisoner musgive
the state courts one full opportunity to resolve any constitutional issues by invoking one
complete round of the State's established appellate review prot&éss.

A claim is exhausted if the petitioner “fairly presented” it to the state ctiirsclaim is
“fairly presented” if the petitioner “presented the same factualegal basis for the claim to the
state court§!’® “In Pennsylvania, a defendamixhausts his state remedies for a federal claim
either by raising the claim on direct appeal or in a petition for collateral relieéruthe
PCRA!” 11 “While failure to exhaust claims usually requires a district court to dismiss ashabea
petition without prejudice so that a petiter can return to state court to exhaust his claims,
where state law forecloses review of unexhausted claimsshappens when the PCRA statute o
limitations has rua-the claims are considered procedurally defauliéd.

The Commonwealth argues Mr. Becked diot challenge the admission thfe Rule
404(b) evidence on Sixth or Fourteenth Amendment constitutional grounds, or any federal law,
in stae court; he instead argued to the Pennsylvania Superior Court the trial court erred in
admitting testimony under dAnsylvania evidentiary law. The Commonwealth cites to Mr.
Becker’s brief to the Superior Court in his direct appeal, arguing he failedsenpitas fair trial
and due process constitutional arguméfmtshe Commonwealth argues Mr. Becker failed to

exhaus his constitutional claims and they are now procedurally defaulted becausmteisce
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became final in 2015 and the time for pursuing an appeal with the Pennsylvania Supreme Court
expired. The Commonwealth arguepast-convictiorpetition must be brought within one year
of the judgment of sentence becoming final and is now procedurally defaulted.

Mr. Becker responds hechallenggd] this issue inthe state court on due process
grounds’ citing the trial court’s Rule 1925(a) opinion and his brief in the Superior Court in his
direct appeat’* Mr. Becker directs us to a page of his brief in the Superior Court in his direct
appeal*”™ This portion of his brief to the Superior Court is a due process argument regarding the
testimony of Gregory Millet/® He does not direct us to any portion of his brief arguing due
process violations with regard to the testimony of Dtedwiler sisters or Megan Alsh. With
regard to Gregory Miller’'s testimony, Mr. Becker argued because the Commonwédatihida
give notice of Mr. Miller's testimony until after the selection of nine jurors,uiicly one
African American juror, it violated his due process rights. Mr. Becker based hiprdoess
claim on the lack of notice of Mr. Miller’s testimony which he argued injectaddlrbigotry
into the case®’’

Rejecting Mr. Becker’s argument of a due process violation by forcing him to trial with a
jury selected befe knowing Mr. Miller’s testimony, the trial court concluded:

Finally, [Mr.] Becker argues his Due Process Rights were violated by forcing him to
proceed to trial with a jury that was selected without knowledge of [Mr.] Mller’
testimony and without the opportunity to voir dire potential jurors about the content of
[Mr.] Miller's testimony. Specifically, [Mr.] Becker refs to the testimony involving
racial bias and domestic violence. [Mr.] Miller testified that he had observed [M
Becker and [Ms.] Walshogether on numerous occasions, during which he observed
[Mr.] Becker acting cruelly and abusively toward [Ms.] Walsttcording to [Mr.]
Miller, this abusive behavior consisted of [Mr.] Becker threatening to “pistol wing@” a
“back hand” [Ms.] Walsh, asvell as [Mr.] Becker using various slurs toward [Ms.]
Walsh, including the word “n[*****].” Becker avers that his indby to voir dire

potential jurors about the content of Miller's testimony violated his Due Process
Rights1’®
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The trial courtconcluded Mr. Miller’s testimony did not violate his due process rights,
agreeing with the Commonwealth the word “n*****” js not racially derogatory under the
circumstances beuase Ms. Walsh is not African American and “[a]ny reasonable juror would
understand [Mr.] Becker’s use of the word ‘n***** is not racially motivated®

We conclude Mr. Becker fairly presented to the Bghuania Superior Court a notice and
due process argument about the testimony of Gregory Miller. Mr. Becker fails ts ¢iebrief
raising Sixth and Fourteenth Amendment arguments with regard to the testimony of the
Detwilers or of Megan Walsf® He did not fairly present constitutional claims regarding the
Detwilers’ and Megan Walsh’s testimony. He failed to exhaust those claims and they are
procedurally defaulted.

2. Even if properly exhausted, the Pennsylvania Superior Court did not
err in affirming th e proper admission of testimony under Rule 404(b).

Even if Mr. Becker exhausted constitutional claims on all Rule 404(b) testimony, we find
the Pennsylvania Superior Court’s decision is not contrary to clearly established law

Mr. Becker objects the adtted testimony of thd®etwilers, Megan Walsh, and €gory
Miller of prior bad acts under Rule 404(b) is unreliable and irrelevant and highly prejudici
denying his right to a fair trial. The Commonwealth argues the Rule 404(b)(2) evidence is
relevant toMr. Becker's motive and rebutting his defense of an accidental shooting. The
Commonwealth argues the Superior Court correctly found the Rule 404(b) evidence more
probative than prejudicial and there is no basis to disturb its ruling.

At the time of Mr. Beker’s trial, Pennsylvania Rule of Evidence 404(byhiited
admission of “crimes, wrongs, or acts ... to prove the character of a person in ordewto s
action in conformity therewith!®! Such evidence “may be admitted for other purposes, such as

proof of motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake
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or accident.®? In criminal cases, such evidence may be admitted “only upon a showing that the
probative value of the evidence outweighs its potential for prejudfée

Mr. Becker objects th®etwilers’ testimony istoo remote in time; the sisters testified to
Mr. Becker's actions occurring three years before the shooting of Ms. Walsh, including
testimony of his shooting Danieletwiler with a “toy” Airsoft gun and one occasion where he
pointed a “broken” gun at her. He objects to Megan Walsh’s testimony regarding her Facebook
chat with Allison Walsh where she expressed her fear Mr. Becker would pull a gun on her.

Mr. Becker makes a twpronged argument as to Gregdiller's testimony. First, Mr.
Becker objectdo admission of Mr. Miller's testimony he observed Mr. Becker verbally abuse
Ms. Walsh by referring to her as a “bitch, a slut, a whore, and on more than one occasion,
stronger terms like c*** or a n*****”; Mr. Becker “would frequently remind [Ms. WalsHjat
he had firearms and ammunition when he was angry with her”; recalled Mr. Buleaten[ed]
to pistol whip [Ms. Walsh] on one occasion”; and would “raise[] his hand ... as if he was going
to backhand her or occasionally closed fist pulled backf.JMr. Becker argues Mr. Miller's
testimony is temporally remote, contending Mr. Miller last saw Mr. Becker and\Mtsh two
to four weeks before the shooting, and testimony Mr. Miller heard Mr. Becker caWiish a
“nr***x s unfairly prejudicial becausean African American juror, already seated, would likely
find this word offensive.

Mr. Becker’'s second objection to Mr. Miller's testimony is lack of notice depriving him
of due process. The Commonwealth did not learn of Mr. Miller’s information untbhtacted
the District Attorney on the first day of jury selection, Monday, February 25, 2013. State
troopers interviewed Mr. Miller on the evening of Wednesday, February 27. The next day,

Thursday, February 28, 2013, Commonwealth filed a “Second SuppigniNotice of Intention
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to Introduce Evidence of Other Crimes, Wrongs or Acts Pursuant to PennsylvariafRul
Evidence 404(b)” notifying Mr. Becker’s trial counsel the Commonwealth intended doluce
Mr. Miller's testimony. By the time the Commonwealth filed its Second Supplemental Notice
nine jurors had been selected, including one African American juror. Mr. Beakeesathis
created unfair prejudice in violation of his constitutional right to a fairandl due process.

The Pennsylvania Superior Court reviewed the testimony d¢hwilers, Megan Walsh,
and Gregory Miller. On the remoteness argument regardingéteilers’ testimony, the
Superior Court agreed with the trial court Mr. Becker’s prior-gaimting behavior is not unduly
temporaly remote and is probative on the issue of accident or mistake and the degree of guilt in
this case®®

The Superior Court found Mr. Miller's testimony relevant to rebut Mr. Beckefasnde
of an accidentashooting and his statements to troopers professing his love for Ms. Walsh and
their unborn child and found the probative value is not outweighed by prefdtiidee Superior
Court rejected Mr. Becker’s second argument regarding lack of notice of Mr. Bliketimony.
The Superior Court reasoned Pennsylvania’s Rule of Evidence 404(b)(3) allows notice even
during trial on a showing of good cause to the trial court. The Superior Court found the
Commonwealth’s second notice, filed during jury selection, ofNMilier's testimony it received
only a few days earlier constitutes “good cau$é.”

Finally, the Superior Court addressed Mr. Becker's due process argument regarding Mr.
Miller's use of the word “n*****” as creating a racial bias with an AfricAmerican pror. The
trial court rejected Mr. Becker's argument. The Superior Court affirthedtrial court’s
reasoning and noted Mr. Becker’s counsel failed to object to Mr. Miller's use ofrtheated

could have, but did not, request to voir dire the jurors regarding the effect of thé®vord.
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(@ The Pennsylvania Superior Court finds Megan Walsts
testimony Facebook conversation hearsay but applies a
harmless error analysis.

With regard to Megan Walsh’s testimony about the Facebook chat with heAdlistan,
the Superior Court found it improperly admitted under the hearsay%ful®ut the Superior
Court applied a harmless error analysis concluding properly admitted evidekceBRecker’'s
guilt as to render the prejudicial effect of Megan Walsh’s testimony insigntific

We applyBrechtto the Superior Court’s harmless error determination of Megan Walsh’s
testimony!®® Mr. Becker must show error “had a substantial and injurious effect or influenc
determining the jury’s verdict!®® Where, as here, the Superi@ourt found the error is
harmless beyond a reasonable doubt oectlireview, “we must defer to its determination under
the framework established by” AEDPA?

The Superior Court explained: the “significance of the cartridge recovered in theeztham
[of the gun used to kill Ms. Walsh] is that the magazine must have been in the gun for the next
cartridge to have been chambered after [Ms.] Walsh was shot. When [Mr.¢rBeeak first
interviewed in the early hours of August 13, 2011, he told police the shostis an accident
based upon his claim there was no magazine irgtileand he believed the gun was empty.
However, when the gun was recovered, a live cartridge was in the chamber. Thatféwotre
was a cartridge in the chamber after the gun had been fired disproved [Mr.] Bet&rsent
to police that the magaarnwas not in the gun at the time of the shooting. In light of this critical
evidence, which fully supports the Commonwealth’s theory that [Mr.] Becker knowingly pointed

a loaded gun at [Ms.] Walsh, we conclude the admission of Megan Walsh’s testimony of he

sister's Facebook statements was harmless eftor.”
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Applying the AEDPA standard, we may not grant Mr. Becker’'s writ under section
2254(d) unless the Superior Court’'s decision is ¢Ontrary to, or involved an unreasonable
application of, clearly established [flederal law, as determined by the rBeigteurt of the
United States,” or (2) “based on an unreasonable determination of the facts in lidpet of
evidence presented in the [s]tateud proceeding.” For all the reasons discussed, Mr. Becker
does not meet his burden under section 2254(d).

It is well settled “federal habeas corpus relief does not lie for errors of atdtamd “it
is not the province of a federal habeas court éxamine stateourt determinations on stalmw
questions.t** We properly focus only on “whether a conviction violated the Constitution, laws,
or treaties of the United State¥>“Admission of ‘other crimes’ evidence provides a ground for
federal habeas lief only if ‘the evidence's probative value is so conspicuoasiyveighed by
its inflammatory content, so as to violate a defendant's constitutional right tdréafairt®

The Pennsylvania Superior Court considered all of Mr. Becker’s alleged garglen
errors and concluded his claims lacked merit.

(b)  The Pennsylvania Superior Court’s ruling on the evidentiary
issues does not violate due process.

We are not to reexamine stateurt determinations of stalew questions, here
Pennsylvania’s Rules of Evidence. Mr. Becker argues the prior bad act evidence admtited by t
trial court under Pennsylvania Rule of Evidence 404(b) violated his right totadhunder the
Sixth Amendment and the due process clause of the Fifth and Fourteenth Amendments.

Mr. Becker fails to identify a clearly established Supreme Court precdaeatinission
of prior bad acts evidence constitutes a violation of due psodde argues “[c]ertain evidentiary

rulings can rise to a due process violation,” citblgambers vMississippt®” and Dowling v.
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United States®® Neither is persuasive hereChambersdid not address prior bad acts and
Dowling, involving FederaRule of Evidence 404(b), found no due process violation.

Admission of “other crimes” evidence is a basis feddral habeas relief only if “the
evidence’s probative value is so conspicuously outweighed by its inflammatory content, so as to
violate a defadant’s constitutional right to a fair triat®® “The question is whether [the prior
bad acts] testimony ‘in theontext of the entire trial, w[as] sufficiently prejudicial to violate [his]
due process right$®

Mr. Becker objects to the testimony oktbetwiler sisters: Daniell®etwiler testified at
trial to instances when Mr. Becker pointed a handgun at heipteutimes; while the initial
instances were done jokingly, “othéames [Mr. Becker] would get erratic and angry”; and Mr.
Becker shot her ore than ten times on various parts of her body with asddtifBB gun when
he became angrR! DevonDetwiler tesified she saw Mr. Becker with airsoft/BB guns and saw
him shoot her sister with an &pft/BB gun on multiple occasions when he became agry
Mr. Becker argues the court allowed thetwilers to testify about events occurring three years
earlier.

Mr. Becker objects to Megan Walsh'’s testimony regarding her Facebook message with
Allison Walsh. As discussed above, the Pennsylvania Superior Court in Mr. Beckerts direc
appeal found this testimony hearsay, but concluded ihaasless error.

Mr. Beckerobjects to Gregory Miller's testimony as temporally remote, arguing Mr.
Miller last saw Ms. Walsh and Mr. Becker for at least two to fouekseprior to the shooting.

Mr. Becker also objects to Mr. Miller's testimony he heard Mr. BeckeisllWalsh “n****”

which he alleges would have offended an African American juror.
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The Commonwealth responds Mr. Becker’s state of mind “was the cféaatar at trial,”
and the Rule 404(b) evidence “was directly relevant to addressing [his] motive arithgelist
proffered defense that the shooting was accident&ify.”

On Mr. Becker’s direct appeal, the Pennsylvania Superior Court concluded Mrr'Becke
prior gunpointing behavior as testified by tietwiler sisters “was not unduly remote and was
probative to the issue of accident or mistake and degree of guilt in this?¢a$ae Superior
Court found Gregory Miller’'s testimony he observed Mr. Beckat abusively toward the
victim in 2011 was relevant to rebut the defense’s characterization of therngté and the
shooting.?% It found no merit in Mr. Becker's argument regarding the Commonwealth’s
alleged failure to provide notice of Mr. Miller's testimony. The Superior Court found
Pennsylvania Rule 404(b)(3) requires the prosecution to provide “reasonadbéeinadvance
of trial, or during trial if the court excuses notice on good cause showfrithe general nature of
any such evidence the prosecutor intends to introduce at trial.” The court found the
Commonwealth filed a second supplemental notice of its intention to intrdRiulee404(b)
evidence through Mr. Miller during jury selection after Mr. Miller contacted the Commaltiw
regardinghis information. The trial court found “good cause” based on the late date the
Commonwealth received evidence, anel Buperior Court agreet®

With regard to Mr. Miller's use of “n*****” the Superior Court, citing the record, noted
the Commonwealth’s attorney told the trial court he instructed Mr. Miller “[u]smg racial
pejoratives is out,” but Mr. Miller used the word in his testimdHyThe Superior Court
characterized Mr. Becker's argument as an attempt to use Mr. Miller's upatedti trial
tegimony to challenge the trial court’s pneéal Rule 404(b) order. The trial court rejected Mr.

Becker’s argument, finding evidence elicited from Mr. Miller did not violate MckBes due
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process rights. The Superior Court emphasized at the time Mr. Miller isegbithet in his
testimony, Mr. Becker’s counsel did not object or move for a mistrial, and counsel could have,
but did not, request to voir dire the jurors. The Superior Court concluded Mr. Becker’'s argument
of the effect of the “N” word on th@irors “is speculation at this juncture” and denied him
relief208

Mr. Becker does not explain or argue how the probatalae of the testimony is “so
conspicuously outweighed by its inflammatory content” to violate his constitutional right to due
process and a fair trial. He simply reasserts his arguments made to thgl\R@msSuperior
Court which rejected the?® Mr. Beckerfails to show, anave cannot findhow these alleged
errors deprived him of a fair triaWe deny Mr. Becker’s habeas petition on this ground.

C. Mr. Becker cannot sustain an ineffective assistanad counsel argument.

Mr. Becker makes four ineffective assistance of counsel claims rejected bypdgoSu
Court: his trial counsel failed to (1) file a motion to suppress his statemehes Atgust 18,
2011 interview based on an invaldiranda waiver in denying him access to Attorney Bacher;
(2) object to testimony of Corporal Courtright's improper legal opinion of a voluntary
confession; (3) request @rpus delictiinstruction; and (4) request a cautionary instruction
explaining the limited use of Rule 404(b) prior lzaxds evidence.

When assessinglaims of ineffective assistance of counsel, we apply thepteng
standards oStrickland v. Washingtorequiring a petitioner to show deficient performance and
prejudice?!® “Under Strickland a petitioner must first emlish that counsel’s performaniell
below an objective standard of reasonableness.” In making this determinatiarkland
cautioned that courts should be ‘highly deferential’ when assessing counsel’'s paderand

requires courts to ‘indulge a strong presumption that counseatduco falls within the wide
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range of reasonable professional assistance.” Second, a petitioner must show tlegt he w
prejudiced by counsel’s deficient performance, meaning that ‘there is a reaspradability
that, but for counsel’'s unprofessional errors, the result of the proceeding would have been
different.”?1!

The Pennsylvania Supreme Court “refined 8tecklandperformance and prejudice test
into a threepart inquiry. To prove counsel ineffective, the petitioner must show that: ‘(1) the
underlyinglegal issue has arguable merit; (2) counsel's actions lacked an objectiveabdas
basis; and (3) actual prejudice befell petitioner from counsel's act osiomis?*? Our Court of
Appeals “previously ruled that Penmgnia’s test for assessing ineffective assistance of counsel
claims is not contrary t8trickland”2*3

We review Mr. Becker’s ineffective assistance claims “through the lens” of s@&tah
“we cannot disturb a ruling of the state court unless it ‘was contrary to, or involved an
unreasonlle application of, clearly established Federal law, as determined by the Supreme
Court of the United States|,]’ or it ‘was based on an unreasonable determinationfauftshie
light of the evidence presented in thatStcourt proceeding?** We give thestate court “wide
deference to the state court’s conclusions, disturbing them only if the state courbnabbas
applied ... the prongs of Stricklané,? “The ultimate question is whether counsel’'s performance

fell below ‘an objective standard of reaabteness,” a “deferential standard that becomes
‘doubly’ so when combined with the deferential” standard under section?2254.

1. Motion to suppressthe August 18, 2011 interview for denial of access
to Attorney Bacher.

Mr. Becker first argues ineffectiveas of counsel for failing to file a motion to suppress
the August 18, 2011 interview because police denied him access to Attorney Bacher. Mr. Becke

acknowledges trial counsel filed a motion to suppress the August 18 interview based an his tw
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statementde alleges invoked his right to remain silent, but now asserts an ilvahdda
waiver based on being deprived representation by Attorney Bacher.

The post-convictioncourt concluded Mr. Becker’s claims lacked méecause troopers
gave him higMiranda warnings at the August 18 interview, Mr. Becker did not request a lawyer,
Mr. Becker did not know of Attorney Bacher’s present at the barracks, and Mr. Beckerisspar
cannot invoke his right to counsel, making Attorney Bacher's testimony at the simpress
hearing irrelevant®’

The Pennsylvania Superior Court agreed withpibst-convictiorcourt’s reasoning. The
Superior Court’s reasoning is grounded in the United States Supreme Court’s dedidayarn
v. Burbine?'® In Moran, a defendant confessed taurder during a police interrogation after
being given hisMiranda rights and executing waivers. While in custody and unknown to
defendant, his sister arranged for an attorney to represent defendant. The att@hepddl|éhe
police station and police advised the attorney defendant would not be questioned furthiee until
next day. Instead, the ongoing interrogation yielded the confedSidine Court granted
certiorari “to decide whether a prearraignment confession preceded by an otherwise valid waiver
must be suppressed either because the police misinformed an inquiring attorney aboangheir pl
concerning the suspect or because they failed to inform the suspect of the attifaey'$o
reach hin.2%0

The Court held the failure by police to inform defendant of the attorney’s phone call did
not invalidate his otherwise valdiranda waiver: “Events occurring outside of the presence of
the suspect and entirely unknown to him surely can have no bearing on the capacity to
comprehend and knowingly relinquish a constitutional right. Under the analysis of the Court o

Appeals, the same defendant, armed with the same information and confronted wstlyptieei
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same police conduct, would have knowingly waived Misanda rights had a lawyer not
telephoned the police station to inquire about his status. Nothing in any of our waiver decisions
or in our understanding of the essential components of a valid waiver requires so incoagruous
resut. No doubt the additional information would have been useful to respondent; perhaps even
it might have affected his decision to confess. But we have never read the Consttteiguire
that the police supply a suspect with a flow of information to hetpcalibrate his selinterest
in deciding whether to speak or stabgl his rights. Once it is determined that a suspect's
decision not to rely on his rights was uncoerced, that he at all times knew he could stand mute
and request a lawyer, and that haswaware of the State's intention to use his statements to
secure a awviction, the analysis is complete and the waiver is valid as a matter tf¥aw.

The Court further rejected the court of appeals’ finding police acted with “deéberat
reckless irrggonsibility”: “Nor do we believe that the level of the police's culgghn failing
to inform respondent of the telephone call has any bearing on the validity of the waivigitst. In |
of the statecourt findings that there was noonspiracy or collusin’ on the part of the police
we have serious doubts about whether @mairt of Appeals was free to conclude that their
conduct constituted deliberate or reckless irresponsibility. But whether intentional or
inadvertent, the state of mind of the polisdrrelevant to the question of the intelligence and
voluntariness ofespondent’s election to abandon his rights. Although highly inappropriate, even
deliberate deception of an attorney could not possibly affect a sissplecision to waive his
Miranda rights unless he were at least aware of the incident. Nor was theeftil inform
respondent of the telephone call the kind of “trick[ery]” that can vitiate the tyabflia waiver.
Granting that thédeliberate or recklessvithholding of informationis objectionable as a matter

of ethics, such conduct is only relevanttihe constitutional validity of a waiver if it deprives a
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defendant of knowledge essential to his ability to understand the nature of his nightsea
consequences of abandoning them. Because respondent's voluntary decision to speak was made
with full awareness and comprehension of all the informalitiranda requires the police to

convey, the waivers were valid?®

Here, the Superior Court appliddoran and Pennsylvania cases adoptiMgran and
rejecting claims of an invaliMiranda waiver because polidailed to inform a defendant of an
attorney’s attempt to contact hitf Mr. Becker attempts to distinguishoran based on its facts
and because his hads petition claiming ineffective assistance of counsel is based on thes“failur
to raise a motion to gppress found upon an invaldiranda waiver where Mr. Becker was
denied access to counsel under controkitage law’?%*

Mr. Becker’s burden under semt 2254(d) is to show the Pennsylvania Superior Court’s
decision is contrary to, or unreasonably appladarly established federal law as determined by
the Supreme Court. The Supreme Court’s decisiorMoran is applicable here and the
Pennsylvania Swgrior Court applied it. We deny Mr. Becker’s ineffective assistance claim on
this ground.

2. Failing to object to Corporal Courtright’'s opinion.

Mr. Becker claims ineffective assistance of trial counsel for failing tocobgeCorporal

Courtright’'s testimop Mr. Becker voluntarily made his statement at the August 13, 2011

interview. Mr. Becker objects to Carpal Courtright’s testimony as improper legal opinion:

Q. To the best of your knowledge, was Matthew Becker’'s agreement to provide a
statement a freand voluntary act?

A. Yes.

Q. If you had determined that Matthew Becker's agreement was not anfilee a
voluntary act, would you have proceeded with the interview?
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A. No.2%®
At the post-convictionhearing, Attorney Charles testifiedgarding his decision not to
object to Corporal Courtright’s testimony:

Q. What I'm getting at is, at one point in tindeiring trial, Corporal Courtright
testified regarding his belief that the confession he-got the statements he got,
rather, from M. Becker were voluntary.

A. Well, | read that in your petition. This issue of voluntariness of the confesgion ha
beenpreserved at pretrial hearing. We had attacked the voluntariness of the confession
but the ruling was against us. What we wanted to convey to the jury was that he did
go to the police station on two occasions, waived Migeanda rights and was
cooperatig with police, because this was an accident, not an intentional killing. So in
him saying to the jury that it was a voluntary statement, well, the Court had already
ruled that that was the case. Essentially, I'm going to try to make the best out ef that a
| can, you know, turn lemons into lemonade; try to argue that he is being cooperative
with the police. So if that statement was maaed I'm certain it was, it wasn't
something that was a key point to me.

Q. So the record would reflect no objection. Ngxt question would be, what, if any,
strategic reasons did you have for not objecting? Was it the reason you just gave?

A. Yes. Becase | don’t know whether it was in my opening or closing, but we were

trying to convey to the jury that this was an accident, that he wasn’t hiding anything.

He didn’t seek the assistance of counsel. He spoke to them for hours in two separate

interviews ad he cooperated with them, and it was an attempt to be cooperative with

them. It was voluntary actions on his part. Tloeual legal aspect, whether it was a

voluntary waiver had been litigated in pretrial proceedings and preserved.

Q. Would you agree witme that the voluntariness was also an issue at trial?

A. | don't believe the voluntariness was an issue for purposes of the presentation to

the jury. It was an issue prior to trial. Once ruled upon by [the trial judge], we tried to

make best of what ¢éhruling was??

The post-convictioncourt determined trial counsel articulated a clear strategic reason for

his action heelected to follow at trial and denied the ineffective assistance étifhe
Pennsylvania Superior Court affirmed, concluding Attorney Charles articulatedsanable

basis for declining to object to Corporal Courtright's testimetlye development of an
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accidental shooting defense and an intention to convey to the jury keBeooperated with
the police investigation and had nothing to hide.

In reviewing thepost-convictioncourt’s determination of a reasonable basis for trial
counsel’'s action, the Superior Court recognized: “[g]lenerally, where mattersatefggt and
tadics are concerned, counsel's assistance is deemed constitutionally effecevehibde a
particular course that had some reasonable basis designed to effectuate lisntkests. A
finding that a chosen strategy lacked a reasonable basis is not warranted tunfesse
concluded that an alternative not chosen offered a potential for success sulystartitdir than
the course actually pursuetf? The Superior Court concled Mr. Becker's “boilerplate
argument” failed to demonstrate the unreasonableness of Attorney Ghexpkination and
found “no basis in the record to conclude that there was any greater potential for success
objecting to the Corporal’s passing refece to [Mr. Becker’s] waiver of hislirandarights.”?2°

Pennsylvania’s test for assessing ineffective assistance of counsel slaiotscontrary
to Strickland and factual determinations made by the state court are presumed to be correct
absent clear andonvincing evidence to the contradf. Mr. Becker failsto show the
Pennsylvania Superior Court’s decision is an unreasonable applicatiStrickland or trial
counsel’s decision not to object to Corporal Courtright’s testimony lacked a reasonablé/bas
deny Mr. Becker’s ineffective assistance claim aa ¢gnound.

3. Failing to request acorpus delictiinstruction.

Mr. Becker argues ineffectiveness of trial counsel for failing to requestpas delicti
jury instruction where trial counsel based thefense on an accidental shootfdgHe argues
failure to request the instruction “all but conceded a finding orctitpus delictissue” and he

must be granted a new tri&f
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“Under Pennsylvania’corpus delictirule, the Commonwealth must prove beyond a
reasonable doubt that the charged crime has been committed before using the defendant’s
inculpatory statements to connect [him] to the crirffé. The corpus delictirule is a rule of
evidence and “places the burden on the prosecution to establish thaheahas actually
occurred before a confession or admission of the accused connecting him to theaoribge ¢
admitted. The Commonwealth need not prove the existence of a crime beyond a reasonable
doubt as an element in establishing ¢bepus delictiof a aime, but the evidence must be more
consistent with a crime than with [an] accidef™The corpus delictiin a homicide case
consists of proof ‘that the person for whose death the prosecution was institutddcisdead
and that the death occurred una&rcumstances indicating that it was criminally caused by
someone.'#3%

Under Pennsylvania law, establishing toepus delictiis a twestep process: “[t]he first
step concerns the trial judge’s admissiontloé accused’s statements and the second step
concerns the fact finder’s consideration of those statemélits=or a statement to be admitted,
“the Commonwealth must prove tkerpus delictiby a preponderance of the evidence, and for
the statement to beonsidered by the fact finder, the Commonweatilst establish theorpus
delicti beyond a reasonable douBt?

At the post-convictionhearing, Attorney Charles (trial counsel) testified he did not ask
for acorpus delictjury instruction:

“Because | didrt' think it applied under the facts of the case. You had a woman that
was seven months pregnant with a bullet between her eyes. You had the
Commonwealth bringing in, over objection, 404(b) evidence to try and show absence

of accident. | didn’t think the cpus delicti rule was applicable under the facts of the
case, so, no, it wasn't raisetf®
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The Pennsylvania Superior Court concluded d¢bgus delictirule did not apply and,
even if it applied and an instruction should have been given, Mr. Becker taidemonstrate
prejudice based on “the indepentlevidence establishing that it was more likely that [Ms.]
Walsh was killed by a criminal act than by an accidéftThe Superior Court found “ample
independent evidence” establishiogrpus delicti Ms. Walsh suffered a gunshot wound to the
forehead noselfinflicted; Mr. Becker was the only other person in the room; the gun’s safety
features made an accidental discharge unlikely if the magazine had been rertbwadhahe
gun did not have a magazineit at the time of its recovery at the scenestfresponders found
an unfired cartridge loaded in the gun; and evidence established the gun almost fully loaded at
the time of the shootingf® The Superior Court concluded this evideagéedependent of Mr.
Becker’'s statementsestablished it more likely dibarge of the gun “was criminal rather than
accidental because [Mr. Becker] knowingly pointed a loaded firearm at [Ms.] Wéishtl.24*
Considering the independent evidence, the Superior Court found Mr. Becker failed to show
prejudice?*?

Mr. Becker disagreewith the Pennsylvania Superior Court. He arguesdhgus delicti
rule applies to all statements made by an accused, even exculpatory statenpkcdasing the
accused in a crime. He argues “[t]lberpus delictiinstruction is critical to enable a juito
understand how to consider a defendant’s statements, namely that the jury should not consider
the statements until satisfied beyond a reasonable doubt obtpes delict’?*®> We assume
this argument isdirected to Strickland’s performance prong. Theost-conviction court
concludedcorpus delictidid not apply becausefound Mr. Becker’'s statements of an accidental

shooting exculpatory rather than inculpatory and, based on the ample evidence at tug, the |
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could find corpus delicti beyond a reasonable doubt without considering Mr. Becker’'s
statements.

The PennsylvaniaSuperior Court disagreed with tlp@st-convictioncourt’s reasoning
regarding an exculpatory statement. The Superior Court concluded “the metbatafir.
Becker] asserted thshooting was accidental did not render the statement exculpatory for
purposes of thecorpus delictirule.”®** The Superior Court found Mr. Becker's statements
“contained averments that suggested a possible motive, including [his] statembatithahded
to ‘devil’ [Ms.] Walsh, when she was ignoring him and reading hek3é® Its disagreement
with the post-convictioncourt notwithstanding, the Superior Court concluded “this is not a case
where the traditional policies underlying therpus delictirule areimplicated” based on the
ample evidence as discussed abti¥e.

The Pennsylvani&uperior Court dichot base its decision on an exculpatory/inculpatory
distinction. It concluded theorpus delictirule did not apply based on the other independent
evidencefor the jury’s consideration. Mr. Becker fails to show how hial tcounsel's
representation fell below an objective standard of reasonableness basethgrpuaiiessional
norms.

On Strickland’sprejudice prong, Mr. Becker argues the failure to relqaesrpus delicti
instruction “highly prejudicial.” He argues thohis trial counsel and prosecutors “were acutely
aware of the import of Mr. Becker’s inculpatory statements through the trialftithecourt’s
instructions to the jury regarding his statements encompassed four pages (thus shewing t
importance of histatements); and the defense’s strategy and theory of the case as an accidental

shooting makes the failure to request ttwpus delictiinstruction advising the jury the
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Commonwealth mugirove thecorpus delictibeyond a reasonable doubt “was fatal’uieqg a
new trial 24’

Mr. Becker fails to meébtrickland’sprejudice prong. He must shdtere is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have
been different. Mr. Becker provides no other prejudice argument and does not address the
“ample” independent evidence highlighted by the Pennsylvania Superior Court. He does not
articulate how the Superior Court’s denial of his iaefive assistance claim aorpus ddtti is
contrary toStrickland

Under section 2254(d), our review of the Pennsylvania Superior Cpogtsconviction
merits decision is limited to determining whether the state court adjudication “desulte
decison that was contrary to, or involveah unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United SiatesSulted in a decision
that was based on an unreasonable determination of the facts wf lightevidence presented in
the St#ée court proceeding?*® We find the Superior Court’s decision does not run afoul of the
standards of section 2254(d), and we deny Mr. Becker’s ineffective assistaintéased on the
failure to request aorpus delictinstruction.

4, Failing to request alimiting instruction on Rule 404(b)evidence.

Mr. Becker claims ineffective assistance of trial counsel for failure toestcp limiting
instruction on Rule 404(b) evidence admitted through the testimony of Ddbebhder, Devon
Detwiler, Megan Walshand Gregory Miller.

At the posteonviction evidentiary hearing, Attorney Holihan provided no explanation or
strategic reason for failing to ask for a cautionary instruction on the Rule 484¢@nce’*

Attorney Holihan believed he asked for an instruction and believed the trial judge agreed he
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would give a cautionary charge, but there is no dispute the trial court did not give a Rule 404(b)
limiting or cautionary instruction to the jury.
Both thepost-convictiorcout and the Commonwealth conceded, and the Superior Court
agreed, Mr. Becker's ineffective assistance claim has arguable merit becauseyAHolihan
failed to articulate a reasonable strategic basis for failing to requesti@neay instructior?°
Accordingly, the Superior Court focused only on whether Mr. Becker established prejudice in his
ineffectiveness claim.
Under Pennsylvania law, prejudice for purposes of an ineffectiveness of coaimeakcl
defined as: “[A] defendant [raising a claim of ineffective assistance ofsetjuisrequired to
show actual prejudice; that is, that counsel's ineffectiveness was of suchua@dmat it ‘could
have reasonably had an adverse effect on the outcome of the proceediiijsis’ settled that
the test for ounsel ineffectiveness is the saminder both the Pennsylvania and Federal
Constitutions: it is the performance and prejudice test set fo8trickland. .” 252
Against Strickland’s prejudice standard, the Superior Court analyzed two Pennsylvania
SupremeCourt cases examining ineffectiveness of counsel claims for failing to request a
cautionary instructionCommonwealth v. Bilf& and Commonwealth v. Hutchinsgef Each
case represents the ends of the spectrum regarding prior badidetsce and prejudideom a
failure to issue a cautionary instruction.
In Billa, the Pennsylvania Supreme Court found a “vivid” and “highly inflammatory”
description by a prior rape victim of defendant on trial for murder “createdibistamtial danger
that the jury could be swayed in its deliberations on the degree of guilt by this evidenogegshow
[the defendant's] criminal character and his propensity to sexually assault ispanic

females.2°®> While the court found the evidence relevant and admissible, it founadriakel
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ineffective for failing to request a cautionary instructféh. The court concluded “[glen the
highly inflammatory and extensive nature of the evigeaf the prior sexual assault, we cannot
say with any reasonable certainty that the jury woalkelreturned the same verdict of murder of
the first degree had it been properly instrucfed.

In Hutchinson the Pennsylvania Supreme Court rejected an ictefée assistance of
counsel claim for failing to request a cautionary instruction on the admissjamor bad acts
evidence. Testimony in the murder trial included statements from the victim's sister the
appellant assaulted the victim on an earlier siceaand attempted to force himself on her,
testimony from a police officer one of defendant’s former girlfriends obtained acpootérom
abuse order against him, testimony of a police officer defendant threatenedthe kilctim’s
estranged husbandind testimony defendant used various alid¥edhe court found the
challenged bad acts evidenaeot inflammatory, not graphic, and not extensive. Some of the
evidence was elicited as a single sentence in passing duringegesagiation of the witnesses
by defense counsef® The court distinguished the bad acts evidence Bdr, and held the
defendant failed to establish prejudice by “demonstrate[ing] that there is a rbisprabability
that the outcome of his trial would have been differentfdruthe lack of a limiting instruction”
and, given the “overwhelming evidence” of defendant’s gdédfendant “failed to suggest how
he could have been prejudiced by counsel’'s failure to request a limiting instruction duch tha
there is a reasonable prdiiliy that the outcome of his trial would have been differeéfit.”

After analyzing both cases, the Pennsylvania Superior Court reasoned the priaisbad ac
evidence here is more likdutchinsorthanBilla.?%? It found evidence of Mr. Becker’s prior bad
ads, including his treatment of Daniell@etwiler, his use of an air soft gun against her, and

evidenceof Mr. Becker's verbal abuse and threats to Ms. Walsh, as testified by Mer Ml
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admissible to prove HWill, absence of mistake and motive, and probative to rebut Mr. Becker’'s
description of his relationship with Ms. Walsh.

The Pennsylvania Super Court went further and found even if this evidence is
prejudicial, it is not unfairly prejudicial because it did not “tend to show that [Eick&]would
have harbored a specific intent to kill on the night of the shooting”; the testimony of IBaniel
Detwiler “only showed that [Mr. Becker] had once brandished an actual firearm and that he shot
her with plastic pellets from an ‘airsoft’ gun”; and, alktigh Mr. Miller’s testimony “established
possible iltwill in the relationship between [Mr. Becker]&fMs.] Walsh, and that [Mr. Becker]
would threaten the use of firearms, there was no indication [Mr. Becker] would have esrgloye
firearm with the spefic intent to kill.”?6? Distinguishing the evidence here from the evidence in
Billa, the court reasonedunlike Billa, the prior bad acts evidenced in the present case, while
prejudicial, cannot be said to have impacted the jury’s fair consideration rofg&tker’s]
innocence or guilt of first degree murder as opposed to third-degree or manslatfghter.”

Comparing this case tblutchinson the court found “overwhelming evidence” of Mr.
Becker's malice and specific intent including: Mr. Becker “had a nefaily loaded pistol
pointed at [Ms.] Walsh”Ms. Walsh sustained a gunshot “in a vital part of the bedg., the
head”; Mr. Becker gave inconsistent statements to investigators aft@nabeng; Mr. Becker’s
statements and behavior suggested consciousness of guilty; the jury listened to Mr. Becker
statement in full including his assertion he walked over to Ms. Walsh before the shooting t
“devil” her; and evidence Mr. Becker did not try to resuscitate Ms. Walsh or call 911otitie ¢
concluded “it was in the province of the jury to weigh that evidence and accept the
Commonwealth’s argument that [Mr. Becker’s] conduct following the shooting was teorsis

with a person who had intentionally killed anoth&#”
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Viewing Mr. Becker’s ineffective assistamclaim “through the lens” of section 2254, we
do not find the Pennsylvania Superior Court’'s decision is contrary to, or is an unreasonable
application of,Stricklandor based on an unreasonable determination of the facts. Mr. Becker
only reiterates hisrgument as to prejudice, not how or why the Superior Court’s decision runs
afoul of section 2254(d). We deny Mr. Becker’s ineffective assistance claim agrdbisd.

D. There is no need for an evidentiary hearing.

Mr. Becker asks us to vacate his conviction and sentence and grant him a neldrial.
also contends we should conduct an evidentiary hearing.oAghhe assertShabeas relief is
appropriate on the current record,” he argues “should the Court belavadtual development
of the recordis required in order to rule on any disputed material facts, it should conduct an
evidentiary hearing?®®

Our Caurt of Appeals recently discussed the standard for holding an evidentiary hearing
in the context of a section 2255 habeas petition.Utited States v. Scripp®ur Court of
Appeals remanded to the district court for an evidentiary hearing defendadion 2255
petition asserting ineffective assistance of couffSeht trial, the district court offered trial
counsel the opportunity for Mr. Scripps to speak during sentencing under Federal Rule of
Criminal Procedure 32(i)(4)(A)(ii§®” Trial counsetold the district court he discussed the issue
with his client, and Mr. Scripps did not wish to exercise his right to allocétfost sentencing,
the district court, concluding “[tlhere’s nothing in this record from which | could fairlglooke
there’sany remose whatsoever,” sentenced Mr. Scripps to the maximum period of incarceration
with the Guidelines range for his offer’®é.

After an unsuccessful appeal, Mr. Scripps filed a habeas petition under 28 § 285

arguing the district court erred in denying his request for an evidentiary hearing on his
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ineffectiveness of appellate counsel claim for failing to raise the trial sdartle 32 error on
direct appeal. Reviewing the district court on an abuse of discretion standard, our Court of
Appealsfirst reamgnized the standard a “district court must hold an evidentiary hearing ‘[u]nless
the motion and the files and records of the case conclusively show that the prisotidedste
no relief.”?’° Reviewing the record, the court of appeals foitrdid “not conclusively show
that Scripps is not entitled to habeas relief for his ineffective assestainappellate counsel
claim. We cannot determine whether counsel’s conduct fell below an objective standard of
reasonableness for, while it would Iéghly unusial for counsel to omit such a clearly
meritorious argument, nonetheless counsel may have had reasons for ddiftg\Witliout an
evidentary hearing, the court “[did] not know whether counsel had strategic reasondify fai
to raise this eor on appealand therefore, we cannot conclude as a matter of law that counsel
was ineffective” undetrickland?"2

Mr. Becker’s record is entirely different than $tripps First, the postonviction court
held an evidentiary hearing on September 14, 2015 wherBédker’s trial counsel testified to
the trial strategy/® We relied on part of the testimony from the evidentiary hearing in assessing
Mr. Becker’s ineffective assistance claims here. Second, Mr. Becker himsedk dngbeas
relief is appreriate on thecurrent record’and if we “should ... believéhat factual development
of the record is required in order to rule on any disputed material faesshould conduct an
evidentiary hearing

Like Mr. Becker initially argues, we do not beliewerther factal development is
required. Applying the standard, we find the parties’ briefing and over 2,000 page record in this
case “conclusively show[s] [Mr. Becker] is entitled to no relief.” Un8eripps we need not

hold an evidentiary hearing.
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E. We deny a certiicate of appealability.

“[A] state prisoner seeking a writ of habeas corpus has no absolute entitlenappietl
a district court's denial of his petitioA’* Section 2253 provides the standard for a certificate of
appealability required foappellate rerew of a district court’s judgment denying habeas relief:

(a) In a habeas corpus proceeding or a proceeding under section 2255 before a district
judge, the final order shall be subject to review, on appeal, by the court of appeals for
the circut in which the proceeding is held.

(b) There shall be no right of appeal from a final order in a proceeding to test the validity
of a warrant to remove to another district or place for commitment or trial a person
charged with a criminal offense against the United State) test the validity of
such person's detention pending removal proceedings.

(c)(1) Unless a circuit justice or judge issues a certificate of appealabiliappeal may
not be taken to the court of appeals from—

(A) the final order in a habeas corpus proceeding in which the detention
complained of arises out of process issued by a State court; or

(B) the final order in a proceeding under section 2255.

(2) A certificate of appealability may issue under paragraph (1) onheifapplicant
has made a sutasitial showing of the denial of a constitutional right.

(3) The certificate of appealability under paragraph (1) shall indicate wpétifis
issue or issues satisfy the showing required by paragrapk (2).

A certificate ofappealability “will issue o if the requirements of § 2253 have been
satisfied.2’® A habeas petitioner seeking a certificate of appealability “need only deatertstr
substantial showing of the denial of a constitutional right.”A petitioner “satisfies this
standard by demonstrating that jurists of reason could disagree with the dairitg resolution
of his constitutional claims or that jurists could conclude the issues presentadegrgate to
deserve encouragement to gged further 28

Federal Rule of Appellate Procedi@2 contemplates a district court issuing a certificate

of appealability in the first instance: “(b) Certificate of Appealahil{l) In a habeas corpus
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proceeding in which the detention complained of arises from prigss=d by a state court, or
ina B U.S.C. § 2255 proceeding, the applicant cannot take an appeal unless a circuit justice or a
circuit or district judge issues a certificate of appealability under 28 U&2Z253(c). If an
applicant files a notice of @eal, the district clerk must send to the court of appeals the
certificate (if any) and the statement described in Rule 11(a) of the Bolerning Proceedings
Under 28 U.S.C. § 2254 or § 2255 (if any), along with the notice of appeal and the file of the
districtcourt proceedings. If thdistrict judge has denied the certificate, the applicant may
request a circuit judge to issue #2

Given the standard we apply today to habeas challenges to state trial court eyidentia
rulings and ineffectiveness of counsel, we cannot find jurists of reason could disétrear
reasoning in denying the petition. The closest question would arise on whether our Court of
Appeals would find the Commonwealth waived a harmless error analysis and we should not f
harmles error. But we need not reach tiqisestion. Mr. Becker has not met his burden in
showing a reasonable jurist would disagree with the denial of the petition based on the
objections.
1. Conclusion

Mr. Becker does not meet the burden set by Congress and the Supreme Court for a writ of
habeascorpus on his evidentiary and ineffective assistance grounds. We deny his petition and

find no basis for a certificate of appealability.

! Miranda v.Arizona 384 U.S. 436 (1966). IMiranda, the Supreme Court held to protect the
Fifth Amendment’s privilege against saficrimination, a person in custody and subjected to
interrogation must (1) “first be informed in clear and unequivocal terms thatshiadnaight to
remain silent” and “that anything said cand will be used against the individual in court”; and
(2) be informed of his “right to consult with counsel prior to questioning,” the right “to have
counsel present during any questioning if the defendant so desires,” and “if he is irdigent
lawyer will be appointed to represent hind’ at 46770, 473.
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2 The Commonwealth introduced the audio recording of the August 13, 2011 interview into
evidence at trial and played it for the jury.

3 Audio Aug. 13, 2011 interview at 20:39.
41d. at 13:25-13:58.

°|d.

®1d. at 14:28-18:40; 31:29-39:20.

"1d. at 25:40, 27:22-28:00.

81d. at 29:37-39:20.

°ld. at 8:13, 43:11-44:53.

10 ECF Doc. No. 1214 at 40 (N.T. March 4, 2013 at 1621). All references to page numbers,
unless otherwise noted, are to the pagination assigned by the CM/ECF docketing system.

11 Audio Aug. 13, 2011 interview at 39:20-40:38.

12ECF Doc. No. 12-14 at 39 (N.T. March 4, 2013 at 1618).

13ECF Doc. No. 12 at 13-15.

141d. at 13.

151d. at 1314.

161d. at 14.

171d.

181d.

19ECF Doc. No. 12 at 14-15.

20 50 P.S. §7302. Under section 7302 (commonly referred to as “302”), a person “shall be
discharged whenever it is determined that he no longer is in need of treatment and ienany ev
within 120 hours, unless within such period: (1) he is admitted to voluntary treatment pursuant to
section 202 of this act; or (2) a certification for extended involuntary emergenayédreat

filed pursuant to section 303 of this add”

21 ECF Doc. No. 12-16 at 26 (N.T. March 5, 2011 at 1829-30
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22 ECF Doc. No. 12-14 at 75 (N.T. March 4, 2011 at 1760).

23 ECF Doc. No. 1214 at 73 (N.T. March 4, 2013 at 1752); ECF Doc. No. 146 at 6265;
ECF Doc. No. 1218 at 70 (N.T. March 5, 2013 at 191685; N.T. March 6, 2013 at 2226
2227).

24 Sometimeafter Trooper Roberts lefhe scene on the morning of August 13, 2011, he
interviewed the emergency personnel, James, Jodi, and Haley Becker (Mr. 8dakwet,
mother, and sister, respectively), and Megan Walsh. ECF Doc. Nkb #4265 (N.T. March 5,
2011 at 1986-87).

2SECFDoc. No. 12-16 at 65 (N.T. March 5, 2011 at 1987-88).
261d. at 26 (N.T. March 5, 2011 at 1830-32).

2 ECF Doc. No. 121 at 76, 7879 (N.T. Aug. 15, 2012 suppression hearing at 388)7 Under

50 P.S. § 7201, “[a]ny person 14 years of age or over wWinevbs that he is in need of treatment

and substantially understands the nature of voluntary treatment may submit himself to
examination and treatment under this act, provided that the decision to do so is made
voluntarily.” A person who voluntarily enteitreatment must sign a consent form which must
include representations: “[t]hat the person understands his treatment will invohieent status;

that he is willing to be admitted to a designated facility for the purpose of such examarat
treatmeitt and that he consents to such admission voluntarily, without coercion or duress; and, if
applicable, that he has voluntarily agreed to remain in treatment for a specified peno

longer than 72 hours after having given terit notice of his intent to withdraw from treatment.”

Id. at § 7203. “A person in voluntary inpatient treatment may withdraw at any time by giving
written notice unless, as stated in section 203, he has agreed in writing at the tirse of hi
admission thahis release can be delayfetlowing such notice for a period to be specified in the
agreement, provided that such period shall not exceed 72 hours. Any patient converted from
involuntary treatment ordered pursuant to either section 304 or 305 to voluetngent status

shall agee to remain in treatment for 72 hours after having given written notics aftbnt to
withdraw from treatment.Id. at 8§ 7206 (footnotes omitted).

28 ECF Doc. No. 12-1 at 79 (N.T. Aug. 15, 2012 suppression hearingit)50-

29d.

30 ECF Doc. No. 12-16 at 67 (N.T. March 5, 2011 at 1994-95).

31 ECF Doc. No. 12-1 at 79 (N.T. Aug. 15, 2012 suppression hearingit)50-

32 On August 15, 2012, the trial court held a-pial suppression hearing on Mr. Becker's

omnibus prerial motion to suppress,jnter alia, statements made at the August 18, 2011
interview.
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33 ECF Doc. No. 12-20 at 43-44 (N.T. March 7, 2013 at 2412-19).
34 ECF Doc. No. 12t at 8083 (N.T. Aug. 15, 2012 suppression hearing at 53-64).
351d. at 82 (N.T. Aug. 15, 2012 suppression hearing at 63).

3¢ ECF Doc. No. 17 at 20.

37d.

38 DVD of Aug. 18, 2011 interview at 10:20-10:33.

39d.

404,

41 ECF Doc. No. 12-20 at 49-50 (N.T. March 7, 2013 at 2437-40).
421d. at 59 (N.T. March 7, 2013 at 2476-79).

431d. at 60 (N.T. March 7, 2013 at 2480).

44DVD of Aug. 18, 2011 interview at 11:28:40; ECF Doc. No-22at 60 (N.T. March 7, 2013
at 2482).

45 DVD of Aug. 18, 2011 at 11:37:28 to 11:50:30.
461d. at 12:05-12:30.

471d. at 12:55-12:56.

481d. at 12:54-12:58.

491d. at 13:14-13:55.

014,

SLECFDoc. No. 1220 at 74 (N.T. March 7, 2013 at 2538); DVD of Aug. 18, 2011 interview
at 14:14-14:22.

S2ECF Doc. No. 12-1 at 33.
S3ECF Doc. No. 12-2 at 75.

>d.
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.

61d. at 7378.

S"ECF Doc. No. 12-20 at 26 (N.T. March 7, 2013 at 2344-48).
%81d. at 30 (N.T. March 7, 2013 at 2362-64).

59 ECF Doc. No. 12-1 at § 37; ECF Doc. No. 12-1 at 49-50.
® ECF Doc. No. 12 at 7, n.1.

61 ECF Doc. No. 12-20 at 36 (N.T. March 7, 2013 at 2385-87).
2 ECF Doc. No. 12-24 at 74.

3 ECF Doc. No. 12-25 at 37.

41d. at 52.

®51d. at 56.

%6 d.

®71d. at 5657.

%8 1d. at 5860.

91d. at 63.

01d. at 6364.

"L ECF Doc. No. 12-26 at 88.

21d. at 98102.

31d. at 105.

1d. at 168.

S ECF Doc. No. 12-27 at 107.

®1d. at 125.

71d. (quotingCommonwealth v. Pagé85 A.2d 1212, 1221 (Pa. Super. Ct. 2009)).
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8 1d. Mr. Becker did not appeal the ineffective assistance claim based on a failure to object to
and request a cautionary instruction to the Commonweafthensic pathologist expert’s
testimony “once a trigger is pulled, that's an intentional act.”

?1d. at 134.

80 ECF Doc. No. 12-28 at 8.

81 ECF Doc. No. 12-29 at 28.

821d. at 5455.

831d. at 65.

841d. at 152.

8 ECF Doc No. 12.

8 ECF Doc. No. 17.

87 Our Court of Appeals recently discussed the standard for holding an evidentiary hearing in the
context of a section 2255 habeas petitiSae United States v. Scrip@61 F.3d 626 (3d Cir.
2020). UndeiScripps we must hold an evidentiary hearing on a section 2255 habeas petition
“[ulnless the motion and the files and records of the case conclusively show tipaistireer is
entitled to no relief.”ld. at 63132 (quotingUnited States v. McCoy10 F.3d 124131 (3d Cir.
2005)). As analyzed today, we need no evidentiary hearing because the motion and record in this
case conclusively show Mr. Becker is not entitled to habeas relief.

8828 U.S.C. § 2254(d).

89 Renico v. Lett559 U.S. 766, 773 (2010) (quotihéndh v. Murphy 521 U.S. 320, 333, 7.
(1997) andNoodford v. Visciotti537 U.S. 19, 24 (2002)) (footnote omitted).

P williams v. Tayloy529 U.S. 362, 410 (2000).

91d. at4009.

92 Renicg 559 U.S. at 773 (quotingilliams, 529 U.S. at 411).

931d. (quotingSchriro v. Landrigan550 U.S. 465, 473 (2007)).

% Woods v. Ethertgn— U.S. — 136 S.Ct. 1149, 1151 (2016) (quotiHgrrington v. Richter

562 U.S. 86, 101 (2011)Burt v. Titlow 571 U.S. 12, 120 (2013) (quotingHarrington, 562
U.S. at 102-103).
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% Rountree v. Balicki640 F.3d 530, 5388 (3d Cir. 2011)Taylor v. Horn 504 F.3d 416, 433
(3d Cir. 2007).

%28 U.S.C. § 2254(e)(1).

9" Woods 136 S.Ct. at 1151 (quotiBurt, 571 U.S. at 22) (internal citation omitted).

%81d. (quotingBurt at 15).

% Gibbs v. Adm’r New Jersey Starison No. 182691, 2020 WL 2537652, at *2 n. 6 (3d Cir.
May 19, 2020) (citing/Nilson v. Sellers— U.S. —-138 S. Ct. 1188, 1192 (2018)). We “look
through” higher state courts’ unexplained decisions to the last reasoned decisionkand ma

rebuttalte presumption that higher courts adopted this ratioldilson 138 S.Ct. at 1193.

100 See AbduBhabazz v. Adm'r E. Jersey State Prisp®9 F. App'’x 167, 169 n. 2 (3d Cir.
2020) (citingBond v. Beard539 F.3d 256, 289-90 (3d Cir. 2008)).

101 ECF Doc. No. 12-26 at 88.

102 ECF Doc. No. 12-29 at 28.

103 pVD video at 11:28:40.

1041d. at 12:31:53.

105 ECF Doc. No. 12-25 at 63.

106560 U.S. 370 (2010).

1971d. at 381 (quotinddavis v. United State$12 U.S. 452, 459, 461-62 (1994)).
108 |,

109 Pavis, 512 U.S. at 459.

1OECF Doc. No. 12-25 at 63-64.

111d. (citing Berghuis 560 U.S. at 387).
11214, at64,

13 ECF Doc. No. 12-26 at 88. The trial court’s Rule 1925(a) opinion is the last reason@shdecis
for review under section 2254(d).

14 ECF Doc. No. 17 at 21.
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115 ECF Doc. No. 12 at 334. We understand this argument to encompass section 2254(d)(1)
and (2}—the state court’s decision on the merits is contrary to, or is an unreasonableiapplicat

of, clearly established federal law by the Supreme Court and is based on an unreasonable
determination of the facts in light of the evidence presented.

116 Miranda v. Arizona384 U.S. 444 (1966).

117 United States v. Ludwikowsk44 F.3d 123, 131 (3d Cir. 2019) (quotiHgwes v. Fields
565 U.S. 499, 508-09 (2012)).

118 Howes 565 U.S. at 509 (internal citations omittegrborough v. Alvarado541 U.S. 652,
663 (2004).

1191d. (quotingStansbury v. Californigs11 U.S. 318, 322, 325 (1994)).

1201d. (internal citations omitted).See alspUnited States v. Willamad37 F.3d354, 35960

(3d Cir. 2006) (describing the “variety of factors” to determine custodial statusvb@ther the
officers told the suspect he was under arrest or free to leave; (2) therlooa physical
surroundings of the interrogation; (3) thength of the interrogation; (4) whether the officers
used coercive tactics such as hostile tones of voice, the display of weapons, ot péstséat

of the suspect's movement; and (5) whether the suspect voluntarily submitted to questioning”)
and Ludwikowskj 944 F.3d at 132 (“Numerous factors help answer” the question of whether a
reasonable person would feel free to leave an interview: “the interview'solocahysical
surroundings, and duration; whether he voluntarily participated; whether hephyagdly
restrained; whether other coercive tactics were used, such as hostile teoies oi the display

of weapons; and whether the interviewee was released when the questioning wég¢eoaiso
consider whether the questioner believed the irder@e wagyuilty; whether the interviewee

was specifically told he was not under arrest; and whether he agreed to meigigkiinat he

would be questioned about a criminal offense. However, the ‘freeflonovement test’
delineated by these factors ‘iderg# only a necessary and not a sufficient conditioioanda
custody.” We must “ask[ ] the additional question whether the relevant environnesenfs the

same inherently coercive pressures as the type of station house questioning anh issue i
Miranda.”) (citations omitted).

121 Stansbury511 U.S. at 323.

122 yarborough 541 U.S. at 663 (quotiriBhompson v. Keohang16 U.S. 99, 112 (1995)).
12 ECF Doc. No. 12-15 at 63.

124Thompson516 U.S. at 112yarborough 541 U.S. at 663.

125Thompson516 U.S. at 112

1261d. at 112-13.
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12728 U.S.C. § 2254(d)(1).

128ECF Doc. No. 12-1 at 79 (N.T. Aug. 15, 2012 suppression hearing at 50-51).
129ECF Doc. No. 12-16 at 67 (N.T. March 5, 2011 at 1994-95).

130 ECF Doc. No. 12-1 at 79 (N.T. Aug. 15, 2012 suppressiorirtzeat 51).

1311d. at 80 (N.T. Aug. 15, 2012 suppression hearing at 52-53).

132 Id
133 Id

134 Id

135ECF Doc. No. 17 at 18.

136 ECF Doc. No. 12-1 at 88 (N.T. Aug. 15, 2012 suppression hearings)84-

137Thompson516 U.S. at 112yarborough 541 U.S. at 663.

138 After an August 15, 2012 suppression hearing, Mr. Becker briefed his omnibtrsapre
motion arguing the trial court should exclude Rule 404(b) evidence and the August 18, 2011
interview with troopers because (a) he was in custody and (b) he unambiguously invoked his
right to remain silent through the statements “I don’t know. | have nothing more to say ‘cause
no matterwhat | say, youse trying to make me something I'm not” and “O.K. I'm done now.”
ECF Doc. No. 12 at 5270. The Commonwealth responded arguing troopers did not hold Mr.
Becker in custody during the August 18, 2011 interview and he did not unambiguoumte |

his right to remain silent. ECF Doc. No. 22t 4651.

139 yarborough 541 U.S. at 664-65.

40ECF Doc. No. 17 at 11.

141yarborough 541 U.S. at 665.

142560 U.S. 370 (2010).

1431d. at 379.

1441d. at 381 (quotinddavis v. United State$12 U.S. 452, 459, 461-62 (1994)).

145 Id
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1481d. at 382 (quotinglichigan v. Mosely423 U.S. 96, 103 (1975)).
147Davis 512 U.S. at 459.

148 ECF Doc. No. 12-25 at 64.

149 Berghuis 560 U.S. at 387.

19 ECF Doc. No. 12-25 at 64.

11 ECF Doc. No. 17 at 21.

152 United States v. Tian Xu&lo. 16224, 2018 WL 3328165, at *7 (E.D. Pa. July 6, 2018)
(citing Davis 512 U.S. at 459) (“Maybe | should talk to a lawyer” is not a request for counsel).

1583 Evans v. PhelpNo. 10-92, 2012 WL 1134482, at *9 (D. Del. Apr. 2, 2012).

154 United States v. WardNo. 15-36, 2015 WL 5474232, at *5 (E.D. Ky. Sept. 17, 201Sge

alsg United States v. JohnspoNo. 1149, 2011 WL 2604774, at *3 (W.D. Mich. June 30, 2011)
(defendant’s statement “I don't really even want to get into it” in context “soundslikea loss

for words than the invocation of a constitutional right, especially given that he imnhediate
proceeds to ‘get into it”)United States v. Newlanélo. 0971, 2010 WL 2629504 (N.D. Ind.

June 25, 2010) (statement “| wanna go back upstairs ... So you came out here for no reason. I'd
like to go back upstairs” and “Alright, like | said, ... I'll go bagstairs ... I'm done ...You made

a worthless trip. Sorry” given the context including defendant’s intent to continue ¢naent

and continued talking, is not an unambiguous invocation of the right to remain silent).

155 Smith v. BoughtgrNo. 151235 2017 WL 1743703 (E.D. Wis. May 4, 2017) (defendant’s
statement “I don't want to talk ... | don't know nothing aboist gee. Thats-I'm talking about

this, uh, van. This stolen van. | don't know nothing about this stuff. So, | don't even want to talk
about this” is not an unambiguous invocation to cut off further questioning).

156 United States v. YodprasiNo. 154085,2016 WL 1069671 (N.D. lowa, Mar. 17, 2016)
(defendant’s statement “I've got noth'n else to-safat I've already told you guys is what
wanna say” is not a clear, consistent expression of a desire to remain silent asiasl, ian
equivocal statemeninder the circumstances insufficient to invoke the right to remain silent).

157 Flores v. Muniz No. 16-1475, 2018 WL 1806184 (E.D. Cal. Apr. 17, 2018) (“I'm done
talking” is an unambiguous invocation).

158 United States v. CoriNo. 171105, 2018 WL 4222383 (D.N.M. Sept. 5, 2018) (statements

defendant does not want to talk anymore, “I have nothing more to say.” and “I don't need to say
anymore.” are clear and unequivocal).
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159 Saeger v. Avila930 F.Supp.2d 1009 (E.D. Wis. 2013) (statement “I got nothin[g] more to say
to you. I'm done. This is over” is an unambiguous invocation of the right to remain leat).

also United States v. SamueNo. 09128, 2010 WL 3091934 (W.D.N.Y. July 14, 2010
(statements “I'm not trying to be disrespectful, but I'm done talking. I'll just takenneyand

roll. I'm not a snitch or giving any statements” are unambiguous and unequivocal invocations of
the right to remain silentyeport and recommendation adept2010 WL 3091704 (W.D.N.Y.

Aug. 5, 2010).

180 DVD of Aug. 18, 2011 interview at 12:31:51.

1611d. at 12:29:44.

1621d. at 12:30-12:31:14.

18319, at 12:31.

1641d. at 12:31:51.

165Renicq 599 U.S. at 773 (quotingilliams, 529 U.S. at 411).

166 Because therital court found the August 18 interview neonstodial and, even if it was
custodial, Mr. Becker failed to unambiguously invoke his right to remain silent, so nkiéher
state trial court nor the Penmggnia Superior Court reached the question of whedderission

of the alleged poshvocation statements from the August 18 interview amounts to harmless
error. In its briefing here, the Commonwealth does not raise harmless error. kindw tof

this Circuit, the Commonwealth waived the harmless error argument by failing éatraisits
habeas briefingLam v. Kelchner304 F.3d 256, 2690 (3d Cir. 2002). We have discretion,
however, to review a habeas petition for harmless dthoited States v. 8vis, 726 F.3d 434,

445 n. 8 (3d Cir. 2013)Rhodes vDittman 903 F.3d 646, 6685 (7th Cir. 2018)Gover v.
Perry, 698 F.3d 295, 301 (6th Cir. 2012).

We do not need to address harmless error given our Congressionally mandated def¢hence t
soundness of the trial court’s evidentiary and trial rulings.

Even if we did so, we would find harmless error. We are instructed to consider a “host of
factors” in determining harmlessness: “the importance of the witness’[s] testimony in the
prosecution’s case, lvether the testimony was cumulative, the presence or absence of evidence
corroborating or contradicting the testimony of the witness on material pdietgxtent of
crossexamination otherwise permitted, and, of course, the overall strength of theupimssc
case.” Johnson v. Superintendent Fayette ,S@49 F.3d 791, 799 (3d Cir. 2020) (quoting
Delaware v. Van Arsdalid75 U.S. 673, 684 (1986). “In framing our analysis, our role is not to
guestion whether the evidence could support a guilty verdittrdther, even so, whether the
error itself had substantial influenceld. (quotingKotteakos v. United State328 U.S. 750, 765
(1946)).
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We would find the trial court’'s admission of evidence to be harmless. The Commdnwealt
presented statements malefore the allegedMiranda invocations concerning Mr. Becker's
accidental shooting theory and evidence demonstrating his “accident” explanation ysrsmpl
possible. Mr. Becker never denied shooting Ms. Walsh; indeed, he admitted he shot her, but
accidemally. His explanation for an accidental shooting is he cleaned his gun and did not point
the gun at her, he began to cycle rounds out of the gun, and it suddenly fired, hitting Ms. Walsh
in the left temple. At the August 13, 2011 interview, Mr. Becker insisted he did not have the
magazine in the gun. But when the Fire Chief cleared the gun the night of the shootingcdhe f

a round in the gun, meaningetimagazine must have been in the gun. Mr. Becker insisted he
cycled rounds out of the gun which woudd lying on the floor of the bedroom, but troopers
recovered the magazine loaded with eight rounds. Mr. Becker initially explained he had his
thumb on the hammer of the gun, but when pressed by Corporal Courtright this could not be true
because of the gun’s grip safety feature, Mr. Becker then denied saying his thumb had been on
the hammer. Despite telling troopers he knew how to handle a gun, he dégsyetround”

with guns, he “knowls] his firearms,” and “know][s] what [he’s] doing” with guns, Mickie
insisted he did not know the gun was loaded. Mr. Becker insisted he performed CPR,dbut a fir
responder testified he saw no signs of CPR being administered and, despite an inssntly fa
head wound, Mr. Becker did not have blood on his torso. dhener testified the bullet hit Ms.
Walsh in the left temple killing her instantly. All this evidence came out before thgedlle
Mirandainvocation.

The evidence showed the gun was loaded at the time of the shooting, notwithstanding Mr.
Becker’s claimit was not loaded because he wanted to clean it. The jury considered, among
other issues, why Mr. Becker loaded a gun to clean it. The jury, having been properly instructed,
found Mr. Becker guilty of firstegree murder. Considering the overwhelminiglewe against

Mr. Becker's accidental shooting defense, any posication evidence from the August 18
interview did not have a “substantial and injurious effect or influence in detegnine jury’s
verdict.” Brecht v. Abrahamsom07 U.S. 619, 623 (1993) (quotiKgtteakos 328 U.S. at 776).

16728 U.S.C. § 2254(b)(1).

168 Nara v. Frank 488 F.3d 187, 197 (3d Cir. 2007) (quoti®fullivan v. Boerckel526 U.S.
838, 845 (1999)).

1691d. (citing Baldwin v. Reeseéb41 U.S. 27, 29 (20049'Sullivan 526 U.S. at 848Cristin v.
Brennan 281 F.3d 404, 410 (3d Cir. 200B)pctor v. Walters96 F.3d 675, 678 (3d Cir. 1996)).

170 Id

171 Bennett v. Superintendent Graterford S@8B6 F.3d 268, 280 (3d Cir. 2018) (quoting
Wilkerson v. Superintender®71 F.3d 221, 228-29 (3d Cir. 2017)).

172 Coker v. DelBasoNo. 183385, 2020 WL 1816084, at *10 (E.D. Pa. Apr. 10, 2020) (citing
Lines v. Larkins208 F.3d 153, 160 (3d Cir. 2000)).
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173 ECF Doc. No. 12-25 at 77-135.

1741d. at 60, 109.

175SeeECF Doc. No 17 at 26 n. 2; ECF Doc. No. 12-25 at 109.

176 ECF Doc. No. 12-25 at 91, 109.

1771d. at 1009.

1781d. at 60.

1" ECF Doc. No. 12-15 at 60.

180 In reviewing the record, we found one line in Mr. Becker's Superior Court bgafding the
Detwilers’ testimony: “The effect of this testimony was to strigp Erefendant of his presumption
of innocence and deny him due process of lavd” at 106. Mr. Becker failed to develop the
argument or cite authority in his habeas petition.

181 pa. Rule of Evid. 404(b)(1). Pennsylvania amended Rule 404 in March 2013.

1821d. at 404(b)(2).

1831d. at 404(b)(3).

184 ECF Doc. No. 12-26 at 94.

1851d. at 93.

1861d. at 9495.

1871d. at 95.

1881d. at 9697.

1891d. at 97100.

190 pelvalle v. Superintendent Frackville SBD3 F. App’x 635, 638 (3d Cir. 2020).

1911d. (quotingBrecht 507 U.S. at 637).

1921d. (citing Davisv. Ayalg 576 U.S. 257, 268 (2015)).

193 ECF Doc. No. 12-26 at 101-102 (internal citations to the record omitted).
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194 Estelle v. McGuirg502 U.S. 62, 67 (1991).
1951d. at 68.

196 Bronshtein v. Horn404 F.3d 700, 730 (3d Cir. 2005) (quotingsko v. Owens81 F.2d 44,
52 (3d Cir. 1989)).

197410 U.S. 284 (1973).
198 493 U.S. 342 (1990).
199 Bronshtein 404 F.3d at 730 (quotirigesko v. Owens81 F.2d 44, 52 (3d Cir.1989)).

200 Allison v. Superintendent Waymart SGI03 F. App’x 91, 97 (3d Cir. 2017) (quoting
Donnelly v. DeChristoforo416 U.S. 637, 639 (1974)).

201 ECF Doc. No. 12-20 at 26 (N.T. March 7, 2013 at 2344-48).

202|d, at 30 ([N.T. March 7, 2013 at 2362%

203 ECF Doc. No. 12 at 36.

204 ECF Doc. No. 12-26 at 93.

205|d, at 94.

20819, at 95.

2071d. at 96.

208|d, at 9697.

20919, at 88.

210 Gibbs 2020 WL 2537652, at *2 (citingtrickland v. Washingto@66 U.S. 668, 687 (1984)).
211Scripps 961 F.3d at 632 (quotirBtrickand, 466 U.S. at 688, 689, 694).

212 Commonwealth v. Colavite®93 A.2d 874, 8887 (Pa. 2010) (quotin@ommonwealth v.
Carson 913 A.2d 220, 233 (Pa. 2006)).

213 Werts v. Vaughr228 F.3d 178, 204 (3d Cir. 2000).

214Elias, 774 F. App’x at 750 (quoting 28.S.C. § 2254(d)).
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2151d. (quotingCollins v. Sec'y of Pa. Dep'’t of Cor742 F.3d 528, 546-47 (3d Cir. 2014)).
216 Gibbs 2020 WL 2537652, at *2 (quotirtricklandat 687—88Harrington, 562 U.Sat 105).
21TECF Doc. No. 12-28 at 83, 88-91.

218475 U.S. 412 (1986).

2191d. at 415-16.

220|d., at 420.

2211d. at 42223 (internal citations omitted) (footnote omitted).

222|d, at 42324 (internal citations omitted).

223 Commonwealth v. Arroy@23 A.2d 162 (Pa. 19995 ;,ommonwalth v. Rushing71 A.3d 939
(Pa.Super. Ct. 2013yev'd on other ground99 A.3d 416 (Pa. 2014).

224 ECF Doc. No. 17 at 31 (emphasis added).
225 ECF Doc. No. 1216 at 19 (N.T. March 5, 2013 at 1804). Immediately preceding these
questions, Corporal Courtright’s testified regarding MecBer’'s waiver ofMiranda rights as

follows:

Q. When these rights were being reviewed with Matthew Becker, did he indisate hi
understanding of these rights?

A. Yes.

Q. While these rights were being reviewed wiffatthew Becker, did he ask you or
Trooper Roberts any questions?

A. No.

Q. While these rights were being reviewed with Matthew Becker, did he reqgihest ei
clarification or explanation of these rights?

A. No.

Q. While these rights were being revexl with Matthew Becker, were you aliie
understand him if he said anything while these rights were being reviewed?

A. Yes.
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Q. Was Matthew Becker under any apparent influence of alcohol?

A. No.

Q. Was Matthew Becker under any apparent influehemay controlled substance?
A. No.

Q. If Matthew Becker had exhibited any difficulty conversing with or understanding
you, would you have proceeded with the interview?

A. No.

Q. Did you or Trooper Roberts make any express or implied promises or consideration in
exchange for Matthew Beek providing you with a statement?

A. No.

Q. Did you or Trooper Roberts force, coerce or threaten Matthew Becker to provide a
statement?

A. No.
Id. at 1802-03.
226 ECF Doc. No. 12-27 at 17-18 (N.T. Sept. 14, 2015 PCRA hearing at 34-35).
2271d. at 115-117.

228 Colavita, 993 A.2dat 887 (quotingCommonwealth v. Howayd719 A.2d 233, 237 (Pa.
1998)).

229 ECF Doc. No. 12-29 at 44.
230\Werts 228 F.3d at 204.

231 pennsylhania Suggested Standard Jury Instruction (CrimiBa0RB provides thesorpus
delicti instruction in homicide cases:

1. As | told you, you may not consider the statement as evidence against the defendant
unless you find beyond a reasonable doubt tlainae was committed. To consider the
statement as evidence, you must be satisfig@rizk a reasonable doubt by all of the
evidence, excluding the statement, that [name of victim] is dead and thahfisfi¢ath

was probably caused by someone feloniokglyng [him] [her].
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2. The other evidence need not tend to show that the crime was committed by the
defendant, only that the crime was committed by someone. Furthermore, the other
evidence need not rule out all possibility of accident or suicide. It is enough if you are
satisfied beyond a reasonable doubt that the circumstances aeaneistent with death
having been caused by a felonious killing than in some other way.

3. The object of these rules is to guard against convicting a person of alatnne\er
really happened even though the defendant stated that it did occur.

Pa. $JI (Crim) 3.02B.
232 ECF Doc. No. 17 at 40.

233 Sawyer v. Superintendent Muncy S619 F. App’x 163, 166 (3d. Cir. 2015)Cbrpus
delicti” means “body of the crimeld. at n.2.

234 Interest of G.E.\WW No. 1873 MDA 2019, 2020 WL 3045682, at *4 (Pa. Super. Ct. June 8,
2020).

235 Commonwealth v. Dupre866 A.2d 1089, 10988 (Pa. Super. Ct. 2005) (quoting
Commonwealth v. Medef611 A.2d 213, 217 (Pa. Super. Ct. 19%)peal denied622 A.2d
1375 (Pa. 1993)).

236 Interest of G.E.W.2020 WL 3045682, at * 3 (qting Commonwealth v. Harpe711 WDA
2019, 2020 WL 1516934, at *7 (Pa. Super. Ct. Mar. 30, 2020)).

237 |d
238 ECF Doc. No. 12-27 at 18 (N.T. Sept. 14, 2015 PCRA hearing at 37).

239 ECF Doc. No. 12-19 at 45-51.

240 Id
241 Id

242 Id

243 ECF Doc. No. 17 at 39-40.

244 ECF Doc. No. 12-27 at 50.

245 Id

246 Id
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24TECF Doc. No. 17 at 40.

24828 U.S.C. § 2254(d).

249 ECF Doc. No. 12-27 at 24-25 (N.T. Sept. 14, 2015 PCRA hearing at 66-67).
250 ECF Doc. No. 12-28 at 28, 54-55.

251 Commonwealth v. Spetg4 A.3d 294315 (Pa. 2014) (quotingommonwealth v. Pierc&27
A.2d 973, 977 (Pa. 1987)).

252 Commonwealth v. AliL0A.3d 282, 291 (Pa. 2010) (quoti@pmmonwealth v. Gribb|&63
A.2d 455, 460 (Pa. 2004) (collecting cases)).

253555 A.2d 835 (Pa. 1989).
25425 A.3d 277 (Pa. 2011).
255Billa, 555 A.3d at 181.

2561d. at 183.

2571d. at 182-83.

258 Hutchinson 25 A.3d at 299.
2591d. at 306.

260 |d

261 ECF Doc. No. 12-29 at 28, 61.

2621d. at 28, 61-62.

263 Id

264 Id

265 ECF Doc. No. 17 at 45, n.3.
266 961 F.3d 626 (2020).
267 Federal Rule of Criminal Procedure 32(i)(4)(A)(ii) requirager alia, “Before imposing

sentence, the court must: ... (ii) address the defendant personally incopgemit the defendant
to speak or present any information to mitigate the sentence ....”
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268 Scripps 961 F.3d at 629.

2691d, at 630.

2791d. at 631-32 (quotingnited States v. McCo%10 F.3d 124, 131 (3d Cir. 2005)).
271|d. at 634 (footnote omitted).

2721d. at 634-35.

213 ECF Doc. No. 12-27 at 8-25.

274 Miller-El v. Cockrel} 537 U.S. 322, 335-37 (2003) (citing 28 U.S.C. § 2253).
27528 U.S.C. § 2253.

276 Miller-El, 537 U.S. at 336.

2771d. at 327 (citing 28 U.S.C. § 2253(c)(2)).

278]d. at 323 (citingSlack v. McDanigl529 U.S. 473, 484 (2000)).

219 Fed.R.App.P. 22(b)(1).
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