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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

WILLIAM CARTMELL,
Plaintiff,
V. 5 NoO. 5:19v-1626
CREDIT CONTROL, LLC,

Defendant.

OPINION
Defendant’s Motion to Dismiss ECF No. 28—Penied

Joseph F. Leeson, Jr. January 10, 2020
United States District Judge

l. INTRODUCTION

This is an action brought under the Fair Debt Collection Practices Act, 15 U.S.C. § 1692
et seq (“FDCPA”"), in whichPlaintiff William Cartmellcontends that Defendant Credit Control,
LLC’s attempt to collect a debt violated several provisiornthaf statute. As with many FDCPA
casesthis case rests on the content of Credit Control’s collection letter (“the Letdrigh
offered Cartmell thee “payment optionsfor repayment of the debSignificantly, the Letter
failed to notify Cartmellthat repayment of any part of the debthich at the time the Letter was
sent was beyond the statute of limitatiamsl therefore not judicially recoverableould revive
the debtand subject him to liabilityCartmell contends this omissigonstituted a violation of
the FDCPA'’s prohibition on unfair ardkceptive debtollection practices.

There are currently four motions pending before the Court, each with oppositiedit Cr
Control’s motion to dismiss the Amended Complaint for lack of subject matter jurisdietsed

on Cartmell’s failure to establish standi@artmell’s motiorfor class certification, andoth
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parties’crossmotions for summary judgent. Because “[ble requirement that jurisdiction be
establishedlis] a thresholdnatter” that “spring[s] from the nature and limits of the judicial
power of the United States’ aml'inflexible and without exception,’Steel Co. v. Citizens for a
Better Env't523 U.S. 83, 94-95 (1998) (quotiMansfield, C. & L.M.R. Co. v. Swah]l1 U.S.
379, 382 (1884)), Credit Control’'s motion to dismiss for lack of jurisdiction must be resolved
beforethe motions foeither class certification or summary judgmesn be addressed

Having reviewedoth parties’ arguments, the Court conclutted Cartmell has
established standing sufficient to invoke the Court’s subject matter jurisdictmmsequently,
for the reasons set forth below, Credit Control’s motion to dismiss is denied.

I. BACKGROUND

A. Facts alleged in the Amended Complaint

The following are the relevafacts asserted in thedended ComplainSignificantly,
thesefacts—namely, the existence, date, and content of the Letter, as well as the nature and
timeliness of the debtare not in dispute.

Prior to April 23, 2018, Cartmell incurred a credit card debt to Credit One Bardt) wh
was subsequently sold or transferred to LVNV Funding, LLC. Amended Complaint (“Am.
Compl.”), ECF No. 1411 1415, 17. On or about April 23, 2018, Credit Control, LLC, a debt
collector, caused to be delivered to Cartmell a collection letter inempatto collect on the
debt. Id. 1 20. As of April 23, 2018, more than six years had elapsed since the last payment or
activity on the LVNH Funding debtid. 124. The Letter offered Cartmell three “options” to pay

thetime-barreddebt,while also stang, “[t]he law limits how long you can be sued on a debt.

! The Court willrule separately on the remaining motions at a future stzaeldtheir

resolutionremainnecessary.
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Because of the age of your debt, we will not sue you fordd. Y 23, 25.However—and at the
heart of the dispute in this cas¢he Letter failed to inform Cartmethat should he choose one
of the payment options and make a payment, such action might revive the statutevdtimit
for debt-collection purposes, which could expose him to future liability on the dkl§t.26.
Based on this omission, Cartmell eds causes of action for violations(@) 15 U.SC. § 1692¢,
which prohibits the use of false, deceptive, or misleatBpgesentations gneans in connection
with the collection of any deBtas well ag2) 15 U.S.C. §1692f, which prohibits the use nya
unfair or unconscionable means to collect any d&ee id {1 35-45.

B. Procedural history

The initial Complaint in this action was filed on or about April 15, 2088eECF No. 1.
Counsel appeared before the Court for a Rule 16 initial conference on August @t2@iieh
time a discovery schedule was put in plaGeeECF Nes. 7, 9. On August 13, 2019, the parties
filed a stipulation allowing Cartmell to file an Amended ComplaegECF Nos. 13-14, which
was accepted for filing ang@mains tie operative pleading in the case.

In October2019,the Court receivedorrespondence from coungedlicating the
existence of a potentidiscovery dispute. After receipt of this correspondence, on October 31,
2019, the Court extended the expert discovery deadline and scheduled a telephone conference,
which was held on November 4, 2019eeECF No. 18. At the conference, the Court issued

several directives intended to resolve the dispuse@eECF No. 21.

2 Section 1692¢ is “the provision of feDCPA] dealing with communications from debt
collectors to debtors.Jensen v. Pressler & Press|éi91 F.3d 413, 419 (3d Cir. 2015).
3 The Amended Complaint appears to have been filed for the purpose of conésting
action from a single plaintiff action to a putative class action.
4 The underlying dispute concerned the production of paper discovery by Credit Control
for the purposes of generating a list of potential class members. Nothing agtioeany
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On Decenber 4, 2019, the previoushet deadline for the filing of dispositive motions
the parties filed crosmsotions for summary judgmersgeeECF Nos. 27, 30, in addition to a
motion for class certificatiofiled by Cartmel] seeECF No. 29, anthe instantnotion to
dismiss for lack of subject matter jurisdictiby Credit ControlseeECF No. 28.
1.  DISCUSSION

A. Legal Standard and Applicable Law

1. Federal Rule of Civil Procedure 12(b)(1)

Under Feéral Rule ofCivil Procedurel2(b)(1),“a courtmust grant a motion
to dismissif it lackssubjectmatterjurisdictionto hear a claimi In re Schering Plough Corp.
Intron/Temodar Consumer Class Acti@78 F.3d 235, 243 (3d Cir. 2012gnell v. Advanced
Min. Tech., Inc.No. 14CV-01924, 2014 WL 7008609, at *1 (E.D. Pa. Dec. 11, 2014) (
issue in a Rule 12(b)(1) motion is the cosift’ery power to hear the casgquoting Petruska v.
Gannon Univ, 462 F.3d 294, 302 (3d Cir. 2006)“A challenge to subjechatter jurisdiction
under Rule 12(b)(1nay be either a facial or a factual attadte former challenges subject
matterjurisdictionwithout disputing the facts alleged in the complaint, and it requires the court
to ‘consider the allegations of the complaint as tru®a&vis v. Wells Fargo824 F.3d 333, 346
(3d Cir. 2016) (quotingPetruska v. Gannon Uniw62 F.3d 294, 302 n.3 (3d Cir. 20p6jThe
latter, a factual challenge, attacks the factual allegations underlying theaguis@ssertion
of jurisdiction, either through the filing @n answer olotherwise present[ing] competing
facts!” Davis 824 F.3d at 346 (quotingonstitution Party of Pa. v. Aichelé57 F.3d 347, 358

(3d Cir. 2014). When a movant presents a factual challenge to jurisdiction, the burden is on the

discovery issues was filed or otherwise brought to the Court’s intention folldistelephone
conference.
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plaintiff to show the presence of jurisdiction, and the trial couay independently evaluate the
evidence regarding disputes oyaisdictionalfacts, rather than assumgithat the plaintiff's
allegations are true.Lenell 2014 WL 7008609, at *2 (quoti@NA v. United State$35 F.3d
132, 140 (3d Cir. 2008as amende(Sept. 29, 2008)

The initial questionthen, is whether Credit Control’s challenge to jurisditis facial or
factual, the answer to whighill in turn dictatethe scope of what the Court may consider in
resolving the challengethe allegations alone if the challenge is faaalevidence beyond the
pleadings if the challenge is factu&@eeln re Schering Plough Corp678 F.3d at 243Credit
Control contends that evidence outside the pleadings neggdtiest matter jurisdiction
According to Credit ControlCartmell’s deposition testimorgstablishes thdte “understood
that the debt wat®o old for him to be sued on it and he never intended to make a payment in
response to Credit Control’s letter. Therefore, Cartmell suffered no injuryasmdat at risk of
suffering any harm?® Credit Control's Moving Memorandum (“Credit Control Mejn ECF
No. 28, at 5. Cartmell responds by arguing, in essémaebecause Credit Control violated a
substantive right conveyed by the FDCPA—the right to be free from falsgtkec®r
misleadingrepresentations debt collectior—as opposed to a mere procedural right, the
violation in and of itself is sufficient to satisfy the injtinsfact requirement of Article 111.See,
e.g, Cartmell's Opposition Memorandum (“Cartmell Opp’n.”), ECF No. 34, at 6-9.

Although the key facts alleged in the operative pleading are not conteStedi—

Control does not dispute the nature of the debt or the content of the Letter, or thatetheast

5 Rule 12(b)(1) is the proper vehicle foredit Control’'smotion. See In re Schering

Plough Corp, 678 F.3d at 243 (“A motion wismissfor want of standing is . . . properly
brought pursuant to Rule 12(b)(1), because standing is a jurisdictional matter.fAgquoti
Ballentine v. United State486 F.3d 806, 810 (3d Cir. 2007))).
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sent to Cartmell by Credit Control in an attempt to collect on the-dedstause Credit Control
asserts facts beyond the pleadings are dispositive as to jurisdi@testit Control’s motion is
properly considered a factual attack on subject matter jurisdicliera result, the Court is free
to weigh evidence beyond the pleadingi#sranalysis® SeeCNA 535 F.3dat 140, 145.

With an understanding of the nature and contours of Credit Control's challenge to
jurisdiction, the Courbriefly reviews principles of Article Il standingenerallybeforeturning
to a review ofstandingprinciplesin the context of the FDCPA specifically.

2. ArticleI11 standing generally

Article 111, Section 2 of the United States Constitution limits the jurisdiction aérid
courts to actual “Cases” and “Controversies.” U.SNET. art. 1, 8 2. As the Supreme Court
has stated, “the core component of standing is an essential and unchanging paesafthe c
controversy requirement of Article Ill.Lujan v. Defs. of Wildlife504 U.S. 555, 560 (1992)
(citing Allen v. Wright468 U.S. 737, 751 (1984 )pavis, 824 F.3d at 346 (“Standing is
ajurisdictionalmatter.’Absent Article 11l standing, a federal court does not have subject
matterjurisdictionto address a plaintiff's claims, and they must be dismissed.” (quoting
Taliaferro v. Darby Twp. Zoning Bd458 F.3d 181, 188 (3d Cir. 2006)Over the years,
federal jurisprudence has

established that the irreducible constitutional minimum of standing contains three

elements. First, the plaintiff must have suffered an “injury it fa@n invasion of

a legally protected interest which is (a) concrete and particularizedbpadtgal

or imminent, not conjectural or hypothetical. Second, there must be a causal

connection between the injury and the conduct complairedha injury hago be

fairly . . . trace[able] to the challenged action of the defendant, and not . . . th[e]
result [of] the independent action of some third party not before the court. Third,

6 It is worth noting that Cartmell’s position does not retyamy facts beyond the

pleadings, and, as discussed at length below, it is Cartmell’s position thalspré&saa result,
while the Court’s analysis is conducted through the lens of a “factual” chatiepgeésdiction,
Credit Control's additional “fast’ are, in the end, immaterial.
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it must be “likely,” as opposed to merely “speculative,” that the injury el
redressed by a favorable decision.

Lujan, 504 U.S. at 56@-1 (internal quotations and citations omitted). Since these elements are
not mere pleading requirements but rather jurisdictional prerequisites,€legent must be
supported in the same way as any other matter on which the plaintiff bearsdize duproof,

i.e., with the manner and degree of evidence required at the successive stagetg#Httoe.Ti

Id. at 561.

The Supreme Court’s 2016 decisionSpokeo, Inc. v. Robin$36 S. Ct. 1540 (2016&s
revised(May 24, 2016), a case brought under the Fair Credit Reporting Act, bears heakigy on t
instantanalysisfor what the Court said regarditige ability to claim amntangibleinjury as the
basis for standing-the very issue at éhheart of Credit Control’s motiorAs the Third Circuit
recently observed, tHeupremeCourt inSpoked highlighted that there are two elements that
must be established to prove an injury in factrcreteness and particularizatibhowever the
Court “rejected the argument that an injury mustthagiblé in order to be ¢oncrete.” In re
Horizon Healthcare Servs. Inc. Data Breach Liti§46 F.3d 625, 637 (3d Cir. 201(€)ting
Spokep136 S. Ctat1545, 1549). The Court Bpoked explained thatboth history and the
judgment of Congress play important roles’ in determining whether ‘an intangjbory
constitutes injury in fact In re Horizon 846 F.3d at 637 (quotirgpokep136 S. Ctat1549.
Thus,Spokeandicateshat an intangible harwan satisfy the injuryn-fact requirement of
Article IIl'if (1) “ an alleged intangible hatrns closely relatedto a harm that has traditionally
been regarded as providing a basis for a lawsuit in English or American Cdarts,’Horizon
846 F.3d at 637 (quotingpokep136 S. Ct. at 1549), or (2) an alleged intangible harm has been
elevated by Congress “to the status of [a] legally cognizable injupigkep136 S. Ct. at 1549

(quoting Lujan, 504 U.S. at 573
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Where a plaintiff claimstanding based on a congressionalgvatedntangible harm—
the second method identified abova-eourt must “ask[ vhether Congress has expressed an
intent to make an injury redressablén re Horizon 846 F.3d at 637. Importantly,
“congressional powdo elevate intangible harms into concrete injuisasot without limits. A
‘bare procedural violation, divorced from any concrete Hasmpt enough.” Id. (quoting
Spokepl36 S. Ct. at 1549). On the other hand, “the violation of a procedural right granted by
statute can be sufficient in some circumstances to constitute injury inmnfather words, a
plaintiff in such a case need not allege adgitionalharm beyond the one Congress has
identified.” Spokep136 S. Ct. at 1549 (emphasis in angl). In such circumstances, “a
procedural right protects a concrete interest,” ‘@ndiolation of that right may create a sufficient
‘risk of real harmto the underlying interest t@atisfy the requirement of concretenés«amal
v. J. CrewGrp., Inc, 918 F.3d 102, 111 (3d Cir. 2019) (quotBgokep136 S. Ct. at 154%

3. Standing, the FDCPA, and recent developmentsin case law

ThepostSpokeaaselaw addressing standing based on intangible harmdessive

Although the Court has come across no case that is precisely ohgihiat is, whergi) an

! The Supreme Court Bummers v. Earth Island Institu&b5 U.S. 488 (200¥xplained
that ‘[d]eprivation of a procedural right without some concrete interest that iseaffegtthe
deprivation—a procedural righin vacue—is insufficient to create Article Ill standing. Only a
person who has been accorded a procedural right to phideszincrete interestsan assert that
right without meeting all the normal standards for redressability and immédiacyt 496
(quotation omitted) (emphasis in original).

8 Importantly,Spokealoes not redefine the injurg-fact requirement of standing; rather,
“it reemphasizes that Congress ‘has the power to define injuries™ that “wereysly
inadequate in law.'In re Horizon 846 F.3d at 638 (quotirgpokep136 S. Ct. at 1549).

o Although Cartmell claim®ierre v. Midland Credit Mgmt., IncNo. 16 C 2895, 2019
WL 4059154 (N.D. Ill. Aug. 28, 2019) “involve=xactlyidenticalfacts” as the facts of the
instant caseCartmell Opp’n at 19 (emphasis in original), the Court respectfully disagrees that
the facts are identical. One distinction is that Pierre testified to her emotionadsigtre
receiving the collection letter at issue and no such testimony exi€afimnell. Seege.g,.

Pierre, 2019 WL 4059154, at *4-*5The facts are otherwise very similar
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FDCPA plaintiff claims a violation of the statute’s prohibition on unfair and deeegébt
collection practiceand (ii) the defendant points &ffirmative evidencef the absence oftent
to pay thedebt to negatstanding—a survey oflecisions, both from within and without this
Circuit, isnecessary.

In Balon v. Enhanced Recovery Co., Ji&64 F. Supp. 3d 597 (M.D. Pa. 201&Yebt
collector sent a collection letter to the dekéaintiff in an attempt to collect a $798.67 delat.
at 601. The collection letter stated, in part, that “any indebtedness of $600.00 or mores which i
discharged as a result of a settlement, bwyeported to the IRS as taxable income pursuant to
the Internal Revenue Code 6050 @AYl related federal law.Id. The offer to settle was for
$638.94, such that “[tlhe amount of savings if the offer was accepted would be $1&8.73”
The districtcourt observed that, while the Third Circuit had not, as of the date of the decision,
addressed whethemaere proceduraliolation of the FDCPA can give rise to a concrete injdry,
postSpokeo“a number of district courts in the Third Circuit have addressed that quésiibn
at 608. “In fact,” it stated,”[s]ince Spokeavas decided, the overwhelming majority of courts
that have faced Article Ill standing challenges in FDCPA casdsave determined that a
violation of the FDCPA produces eoncretanjury.” Id. (quotation marks omitted) (collecting
cases)! The district court concurred with those couiat“[ijn enacting FDCPA, Congress
elevated certain abusive debt collection practices to the status of viabbd tzdeses of action,”

including the very conduct prohibited by 15 U.S.C. § 169deat 610 (quotinddock v. Pressler

10 The Third Circuit addressed this issu&amal v. J. Crew Grp., Inc918 F.3d 102 (3d
Cir. 2019), discusseidfra.

1 Seealso Sullivan v. Allied Interstate, LL.Glo. CV 16-203, 2016 WL 7187507, at *5
(W.D. Pa. Oct. 18, 2016) (“Sin&pokeavas decided, the overwhelming majority of courts that
have faced Atrticle Ill standing challenges in FDCPA cases, inclubdis@burt, have

determined that a violation of the FDCPA produces a ‘concrete injumepirt and
recommendation adopteto. CV 16-203, 2016 WL 7189859 (W.D. Pa. Dec. 9, 2016).
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& Pressler, LLR 254 F. Supp. 3d 724, 733 (D.N.J. 2017)he district court moreover observed
that “[t]he rightto truthful information” in the context of 15 U.S.C. § 169&ea substantive
right.” Balon 264 F. Supp. 3dt610 (quotingBock 254 F. Supp. 3d at 733Having

previously determined that the debtor-plaintiff adequately pleaded a violatidnfS.C. §
1692e'? the district courtoncluded that the debtptaintiff's “receipt of a deceptive
communication used to collect or attempt to collect a debt estattisdtdPlaintiff suffered a
sufficiently ‘concreté and’ particularizedinjury for purposes of Article 11l standing Balon,

264 F. Supp. 3dt610.

In Bock v. Pressler & Pressler, LL.R254 F. Supp. 3d 724 (D.N.J. 2017), a case involving
the deceptive implication that an attorney was meaningfully involved in the piieparba
collection complaint, the district cougached the same conclusion as the colBalon As in
Balon court inBockobserved that “[ijrenacting FDCPA, Congress elevated certain abusive
debt collection practices to the status of viable federal causes of actiondimctertain false
representations, which in and of themselves violate a “substantive righttraade[ | a
particularized and concrete injuryltl. at 736. Under such circumstances, a plaintiéfiédnot
establish anyadditional harmto surpass the standing threshold of concrete ifjuly. (quoting
Spokepl36 S. Ct. at 1549).

In anothercasefrom the District of New Jerseyhomas v. John A. Youderian Jr., LLC
232 F. Supp. 3d 656 (D.N.J. 2017), the coeigiched a similar conclusion. In that case, the

debtorplaintiff received a collection letter stating that paymerttisfdebt by credit card would

12 See Balon v. Enhanced Recovery Co., t@0 F. Supp. 3d 385, 392 (M.D. Pa. 2016)
(“[ While the challenged language may not be false in all respects, it certaintycmmuetely
true.Specifically, accepting the well pleaded facts and taking every inferentantiffs favor,
the settlement of Plaintiffs debt could not possibly Haaen reportable under the relevant
exceptions) (quotations and citations omitted).
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incur a $3.00 convenience fee, whichdemed was not lawful and therefateceptive and
misleading. Thedistrict court found that “recent cases trend in favor of finding concrete injury
under the FDCPA where the amount or validity of the debt has been misstated. Thaajur
held in the cited cases, is one recognized by Section 1692e and its subsections, which prote
consumers from false, deceptive, and misleading representatidnat 699 (footnote omitted).
Thecourt further observed thastich cases fit easily within ti8pokeaationale” because “[t]he
right not to be given false information about the true amount owed is rooted in an interest
traditionally recognized at law. Congress, in enacting the FDCPA, couladgitent to that
interest and elevate particular viatats of it to the status of a viable federal cause of attitmh.

In Medina v. Allianceone Receivables Mgmt., IlNo. CV 16-4664, 2017 WL 220328
(E.D. Pa. Jan. 19, 2017 case relied on heavily by the courBimon v. Enhanced Recovery
Co., Inc, the atissue language in the collection letter statpaj,ur client Department Store
National Bank will report forgiveness of debt as required by IRS regulatid. at *2. The
defendant, howevetconcede[d]that it would not have to notify the IR$ any debt
forgiveness' Id. As to the debtor-plaintiff’'s standing to sue, which the defendant challenged,
the court stated as follows:

The FDCPA is designed to protect the consumer from the inherent harm caused

when a debt collector, in seeking toleot a debt, is not straight with the consumer

but instead makes a false or deceptive statement to achieve its plifpose.

deceptive declaration in the letter about a requirement to report the consumer’s

resolution of the debt to the IRS creates a particularized and concreye ajtme

very least unnecessary fear and anxiety on the part of the consumer. While the harm

may be intangible, it involves a de facto injury nonetheless. The FDCPA was

enacted to provide redress for such a reSalein re Niclelodeon Consumer

Privacy Litig.,, 827 F.3d 262, 2734 (3d Cir. 2016). Defendant’s argument to the

contrary would gut the salutary purpose of the FDCPA. Plaintiff has standing to

bring this action.

Meding 2017 WL 220328, at *1.
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Similarly, inAbraham v. Ocwen Loan Servicing, LL¥21 F.R.D. 125 (E.D. Pa. 2017),
another 2017 decision from this district, the court fotegparties had standing under the
FDCPA to assert claims based on allegedly misleading loan modification &gtseithis
conclusion is notable because, beyond the plaintiffs’ failure to identify a tangibte the at-
issue modificatioragreementsonveyed potentidlenefitso the plaintiffs. On this point the
court stated as follows:

Numerous courts havapplyingSpokedound a sufficient “injury in fact” to

support a FDCPA claim from allegations that a plaintiff suffered an ‘imétional
injury” because the character of a debt had been misrepresented.

* * *

We find that theplaintiffs] have sanding to pursue their FDCPA claim. As the
case law makes clear, it is sufficient un8eokeaf the FDCPA claim asserts that
the character of a debt has been misrepresented since that is the kind of injury the
FDCPA was intended to guard against, andadditional harm need be alleged.
Ocweris assertion that thégplaintiffs] possibly benefited from their loan
modification does not negate their having a concrete informational injury frem t
allegedly deceptive balloon disclosure.
Id. at 166-68(collecting cases)
More recentlyjn St. Pierre v. Retrievallasters Creditors Bureai898 F.3d 351 (3d Cir.
2018), the debtoplaintiff alleged the defendant violated thBCPAwhen it disclosed his
debtor account number through a transparent window on an envelope sent in the mail. The Third
Circuit notedthat “unauthorized dissemination of personal information . . . causes an injury in

and ofitself.” 1d. at 357 (quotingn re Horizon 846 F.3d at 639). The court concluded that the

visibility of the account number therefdfanplicate[d] a core concern animating the FDGRA
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the invasion of privacy’-and thus [wa]s closely related to” a traditional hafnst. Pierre 898
F.3d at 357-58 (quotinBouglass v. Convergent Outsourciii®5 F.3d 299, 303 (3d Cir. 2014)).

Several decisions from outside of this Cirar consistent with thieend of the above
cases. Very soon after the decisiospokeavas issued, the Eleventh CircdecidedChurch v.
Accretive Health, In¢.654 F. App’x 990 (11th Cir. 2016adecisioncited by the district court in
Abraham v. Ocwen Loan Servicing, LL®.Church a collection letter allegedly failed to
include certain disclosureandthe debtomplaintiff did not claim any injury beyond beirigery
angry” and “cfying] a lot” Id. at 991. The Eleventh Circuit analogized the deptaintiff's
standing to the ahding of a testeplaintiff bringing suit under the Fair Housing Act. It noted
thatsucha testeplaintiff was found to have standingltavens Realty Corp. v. Colematb5
U.S. 363, 373 (1982), notwithstanding that tisterplaintiff “did not intend to rent an
apartment, and was merely posing as a renter to collect evidence of unlaesulgspractices.”
Church 654 F. App’x. at 994. ThEleventh Circuitoncluded that,

[[Just as the testgraintiff had alleged injury to her statutorityeated ight to

truthful housing information, so too has Church alleged injury to her statutorily

created right to information pursuant to the FDCPA. The FDCPA creates a&privat

right of action, which Church seeks to enforce.through the FDCPA, Congress

has created a new rightthe right to receive the required disclosures in

communications governed by the FDGRANd a new injury-not receiving such
disclosures.

Church has sufficiently alleged that she has sustained a conteeiereal”—

injury because she did not receive the allegedly required disclo$teegvasion

of Church’s right to receive the disclosures is not hypothetical or uncertain; Church
did not receive information to which she alleges she was entitled. Whilajtiig i

may not have resulted in tangible economic or physical harm that courts often
expect, the Supreme Court has made clear an injury need not be tangible to be

concrete.
13 The Court recognizes th@t. Pierreis distinctfrom the other cases examined here in that
the interest at issueprivacy—is distinct from the interest in receivitigithful information.
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Id. at 993-94(citing Spokep136 S. Ct. at 1549).

In Papetti v.Rawlings Finanal Services691 F. Appx 24 (2d Cir. 2017 summary
order),the Second Circuaddressed whether receipt of an allegetificient collection letter by
itself satisfies the injuAn-fact requirement. The defendant argued thtae debtomplaintiff “did
not suffer an injury in fact because he alleged only ‘procedural violatdise FDCPA which
“cannot qualify asconcretéinjuries following the Supreme Court's decisiorSpoked Id. at
25. After explaining that the defendant had misinterpr8fgakepthe Second Circuit stated as
follows:

[T]here can be no dispute that Sections 1692e and g of the FDCPA protect an

individual's concrete interestd.he purpose of the FDCPA is, amauiter things,

to protect debtors from abusive debt collection practices by debt collectars.

Section 1692e protects a consuraability to fully avail himself of his legal rights

by prohibiting debt collectors from deceiving or misleading debtotsarcourse

of collecting a debt. Thus, the FDCPA violations alleged by Papetti, taken as true,

entail the concrete injury necessary for standing.

Id. at App’x at 2614

In Macy v. GC Servs. Ltd. P'shi@d7 F.3d 747 (6th Cir. 2018), the Sixth Circuit
addessed the same question. After noting that, “[u]nsurprisingly, the partiespdegerging
interpretations oSpoked the court engaged in an exhaustiggiewof postSpokeaases from
around the countryld. at 754-56. The coutthen observethatSpokedcategorized statutory
violations as falling ito two broad categories: (1) where the violation of a procedural right
granted by statute is sufficient in and of itself to constitute concrety injfiact” because

Congress conferred the right to protect concrete interests and the viplasents aisk of

harm to those concrete interests, and “(2) where there is a ‘bare’ proceduravitlat does

14 In the end, the court affirmed the district court’s grant of summary judgmén i
defendant’s favor on other grounds.
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not meet this standard, in which case a plaintiff must allege ‘additional hgondthe one
Congress has identified.’Id. at 756 (quotingpokep136 S. Ct. at 1549). The court concluded
that the defendant’s alleged FDCPA violation was, by itself, sufficient to rcetafeding: GC'’s
letters present a risk of harm to the FDCPA'’s goal of ensuring thatroensare free from
deceptive debtollecion practices because the letters provide misleading information about the
manner in which the consumer can exercise the consumer’s statutory figimfisJas such, the
plaintiffs need nohavealleged any additional harm beyond the one Congress hadsietenid.
at 757.

In Pierre v. Midland Credit Mgmt., IncNo. 16 C 2895, 2019 WL 4059154, at *3 (N.D.
lll. Aug. 28, 2019), the district court found the existence of standing to challengeectioall
letterwhich wasvery similar to thd_etter here:it offered payment “options” oa timebarred
debt and stated that because the debt was time-barred the collector would not $eet;to col
however,t did not state that payment could potentially revive the statute of limitaticmes.
court first disthnguishedPierre from Casillas v. Madison Ave. Assocs., |r826 F.3d 329, 332
(7th Cir. 2019), a Seventh Circuit decision (relied heavily on by Credit Control her&)ah w
the court found a defective collection letter did not by itself confer standing.t&GseaePierre
2019 WL 4059154, at *3The district court irPierre observed thawhile Casillasconcerned a
collectionletterwhich had omitted the required notice that a consumer’s dispute of a debt must
be in writing,Pierre concernednot an incomplete letter, but a deceptive Iettéd. The court
explained thatailure to comply with théstatutory disclosure requirement” asige inCasillas
was distinct from the “information injury” suffered when a letter fails to relsbstantive
information,” the omission of which could be misleading or deceptive: “[tjhe FDCPAt\ol

at issue here was not a mere failure to infornréegients of the letter of required statutory
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disclosures. Rather, it was substantive, as it deceptively sought to eriboebgdhe

recipients.” Id. at *4. Lastly, the district court found unpersuasive the defendant’s argument that
the debtor-plaintf’'s deposition testimony negated jurisdiction; her testimony “was not a
concession” that “she was not mislead or confused by the letter—quite the opploisige.*5.

The court observed thahe had evetestifiedto experiencingemotional distressafter

receiving the letterld. at *4.

The decisions reviewed up to this point have found recegitegjedly violative
collection letters sufficient, without more, to confer standing. The final group iatex worth
reviewing are those in which courts have found=®CPAviolation insufficient by itself, to
confer standing.

In Benali v. AFNI, Inc.No. CV 15-3605, 2017 WL 39558 (D.N.J. Jan. 4, 20th8),
district court concluded th#the debtor-plaintiff did not have standing to sueaocollection letter
that stated “[p]Jayments made electronically may be subject to a $4.95 processing fee.
Payment sent by mail are not subject to any processing ligeat *1. Thecourt’s conclusion
restal on the fact thatthe AT&T Mobility account referenced in the Collection Lefteas] not
Plaintiff's.” Id. Therefore, while the processifge language was a technical violation of the
FDCPA, “[m]erely receiving the Collection Letter, without mdreas] not sufficient to confer
Article 11l standing because, as Plaintiff unequivocally testified, lleged‘debt’ was not his,
and he knew it immediately upon receiving the Collection Léttket. at *6. As such, it was
“undisputed that there was no risk that Plaintiff would pay the $4.95 processihddeat *7.

In Pozzuolo v. Portfolio Recovery Assocs., |LBZ1 F. Supp. 3d 217 (E.D. Pa. 20%9),
recent case from this district, a collection letter violated the validation notjagement of b

U.S.C. 8§ 16929 in advising the debmaintiff “that he could dispute the debt by telephoning
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[the defendant] even though only a written dispute suffices to trigger the debtartdlec
obligations under § 1692g(b) to cease collection and provide verification of the debt to the
consumef. Id. at 219. Notwithstanding this technical violation of the FDCPA, tampif
testified that “he merely skimmed the letter and had no intention” of disputinglihettecourt
concluded he lacked standingl. at 220. Key to why the absence of an intent to dispute the
debt negated standing was ttwurt’'sobservation thizthe “etter to Pozzuolo constituted a
procedural violation of the FDCPA.Id. at 224.

Finally, inKamal v. J. Crew Grp., Inc918 F.3d 102 (3d Cir. 2019), a case brought
under the Fair and Accurate Credit Transactions Act rather than theA; DGoteworthy
nonethelesghe Third Circuitexplained that, up to the present, it had had “no occasion to
consider” whether a purely procedural violatmfra statute can alormnfer standingld. at
112. This was because in past cases, “the underlymgd@ntemplated by Congress had
already materialized or failed to materializéd. In Kamal the court was “now presented with
a case that requid [it] to consider the full reach of congressional power to elevate a protedura
violation into an injuryin fact.” 1d. On this point, the court concluded that, like several other
circuits, it understoo&pokedto instruct that an alleged procedural violation manifest[s]
concrete injury if the violation actually harms or presents a material riskrof to the
underlying concrete interestf the violation does not present a material risk of harm to that
underlying interest, however, a plaintiff fails to demonstrate concrete Jhjidyat 112-13.

B. Application to the facts of this case

The Court must now take the principket forth inthe above decisions and apply them to
Credit Control’'s challenge to jurisdiction. As previously summarized, Crexhitr@ contends

that Cartmell’'s deposition testimonggatesurisdiction. Specificall, Credit Control argues
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that Cartmell made multiple statements in his deposition establishing that “he did not intend to
make a payment on the [debt], understood that the legal statute of limitations had run on the
[debt], didn’t feel threatened by the Letter, wasn’t sued on the debt, and waseitnamhabout
being sued on the debt>” Credit Control Mem. at 3Cartmell in response argues thia

weight of case law makes clear that the violation of a substantive right eshbgstatute-like

the right to receive truthful information conveyed by the FDCR#sdfficient in itself to confer
standing without any further showin&eeCartmell Opp’n. at €.4. Assuming without deciding
that theatissueomission ofthe Letter here-i.e., the Letter’s failureéo inform Cartmell that
making any payment on his debt, as the Lattated, could revive the statute of limitatiehs
constituted a deceptive or misleading representation in violation of 15 U.S.C. § 1692e, the Court
must conclude¢hat Cartmell’s receipaf the Letter isin itself, sufficient to confer standing upon
him to sue Credit Control for violation of the FDCPHe need make no further showing.

This conclusion is mandated by th&ture of the alleged violatiand the right of which
Cartmell isbeing depriveds a result As the above cases make cléhere is a significant
difference between the violation of a statutedtynferred procedural right which is disconnected
from some concrete interest a procedural righin vacué—and the violation of a statutorily-
conferred right which is intended to protect a concrete inteBsnmers v. Earth Island
Institute 555 U.S. 488, 496 (2009 The former is insufficient to create Article 11l standing.

Only a person who has been accordedoagmural right to protedtis concrete interestsan

assert that right without meeting all the normal standards for redressalilityjsrediacy.” I1d.

15 Cartmell was working with a credit repair agency who was advismas to which

debts to pay and wti debts not to pay. Cartmell testified that he only filed the instant action
after an attorney from the credit repair agency told him he should pursuilitigéth respect
to the Letter.
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As several of the examined cases explain, an otherwise procs@tuabryright is, when
intended by Congress jpwotect a clearconcrete interesproperly characterized as a
“substantive right.” In the context of the FDCRAe rightconferred byl5 U.S.C. § 1692&
prohibition on false, deceptive, or misleading representaticftdhis right to truhful
information” which, centered as it is on a concrete intefést substantive right.’Balon v.
Enhanced Recovery Co., In264 F. Supp. 3d 597, 610 (M.D. Pa. 2017) (QudBiagk v.
Pressler & Pressler, LLP254 F. Supp. 3d 724, 733 (D.N.J. 2017)).

The Court findghis characterizatiomf the right conferred by Section 1692e—
“substantive right” to truthful or nomisleading informatiomn the debiteollection process-to
be appropriate and consistent with the vast weight of the authorities the Cowaimarseel.
Indeed, therés little disagreement in the case law as to what “interests” Congress was
attempting to protect in enacting the FDCPA, or whethesdimterests are sufficiently
“concrete” to constitute a substantive righte-deprivation of which creates a de facto
informationalinjury. ** Seg e.g, Medina v. Allianceone Receivables Mgmt.,,IhD. CV 16-
4664, 2017 WL 220328, at *1 (E.D. Pa. Jan. 19, 20&®laining that althagh the harncaused
by a deceptive communication “may ipéangible, it involves a de facto injury nonethelegsie
FDCPA was enacted to provide redress for such a reslitthynas v. John A. Youderian Jr.,
LLC, 232 F. Supp. 3d 656, 669 (D.N.J. 20{7Mhe right not to be given false information about

the true amount owed is rooted in an interest traditionally recognized at law. €gnigre

16 As the court characterized it Abraham v. Ocwen Loan Servicing, LLdeprivation of

the right conferred by Section 1692e constitutes an “informational injury.” 321 F.R.D. 125, 168
(E.D. Pa. 2017§“As the case law makes clear, it is sufficient urgjgskeaf the FDCPA claim
asserts that the character afebt has been misrepresented since that is the kind of injury the
FDCPA was intended to guard against, and no additional harm need be @legeds

assertion that the Caves possibly benefited from their loan modification doegatet their

having a concrete informational injury from the allegedly deceptive balloorsiisel).
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enacting the FDCPA, could give content to that interest and elevate panioldéipns of it to

the status of a viable federal cause of actipB&jon 264 F. Supp. 3d at 616xplaining that
through the FDCPA,Congress elevated certain abusive debt collection practices to the status of
viable federal causes of action,” including the conduct prohibited by 15 U.S.C. 9;1iB8Retti

v. Rawlings Financial Service891 F. App’x 24 (2d Cir. 2017) (summary ord€f)l'[here can

be no dispute that Sections 1692e and g of the FDCPA protect an individual’s concrettsintere
The purpose of the FDCPA is, among other things, to protect debtors from abusive debt
collection practices by debt collectors. . . . Section 1692e protects a consuntiéy’ soafoilly

avail himself of his legal rights by prohibiting debt collectors from deceiving deadisg

debtors in thea@urse of collecting a debt;"Church v. Accretive Health, In®654 F. App’x 990,

993 (11th Cir. 2016(*The FDCPA creates a private right of action, which Church seeks to
enforce. . . [T]hrough the FDCPA, Congress has created a new ritjig-+ght to eceive the
required disclosures in communications governed by the FDCPA—and a new injury—not
receiving such disclosurék.

Therefore, becaug®wotecting against the harm resulting from deceptive or misleading
communications was a primary goal of #l@CPA a violation of Section 1692e’s prohibition on
false, deceptive, or misleading communications deprives a debtor of his or hentstsight
to truthful information A debtor who receives a deceptive or misleading communication
accordingly “needhot establish any ‘additional harm’ to surpass the standing threshold of
concrete injury.”Bock 254 F. Supp. 3d at 73guotingSpokep136 S. Ct. at 1549Abraham
321 F.R.D. at 168 (“[I]t is sufficient und&pokeaf the FDCPA claim asserts that tblearacter
of a debt has been misrepresented since that is the kind of injury the FDCRAendsd to

guard against, and no additional harm need be allggetio require more would be to deprive
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debtorplaintiffs of a remedy Congress clearly intendeddaofer. SeeBalon, 264 F. Supp. 3d at
610. In this wayCartmell’s receipt of Credit Control’s collection letter subjected Cartmall to
de facto concretmjury—the deprivation of his substantixight to truthful information

While this conclusion is consistent wiipokeaand the many decisions that have applied
it, it is also consistent withow the Supreme Court has addregbedstanding of “tester
plaintiffs.” Indeed, thetésterstanding”analogy is particularly insighif here. As noted
previously, esterstandingn the Fair Housing Act contemtas addressealy the Supreme Court
in Havens Realty Corp. v. Colematb5 U.S. 363 (1982). hE testeiplaintiff in Havens Realty
Corp.—an African American “tester” who, in “tésg” for violations of the Fair Housing Act,
applied to rent apartments with no intent of actually rertiatieged only an informational
injury: receipt offalse information that there were no apartmentslableto rent when, ifact,
therewereapartments availabk® white applicants. The Supreme Court explained that the Fair
Housing Act “establishes an enforceable right to truthful information concernirayaiiability
of housing” andh “tester who has been the object ofigrepresentation made unlawful under
[the Fair Housing Act] has suffered injury in precisely the form the staiagantended to guard
against, and therefore has standing to maintain a claim for damages under theoisisns”
Id. at 373-74. IrChurch v. Accretive Health, Inc654 F. App’x 990 (11th Cir. 2016he
Eleventh Circuit applied the logic éfavens Realty Corpo the FDCPA, explaining that, “[jkt
as the testeplaintiff had alleged injury to her statutortyeated right to truthful housing
information[in Havens Realty Corf so too has Church alleged injury to her statutanbated
right to information pursuant to the FDCPAChurch 654 F. Appk at994. The Court agrees

with the Eleventh Circuit’s analysithetype of injurythe Fair Housing Act and the FDCPA
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were enacted to remedyand the concomitant private right of action they crease—
particularly analogous.

The several cases examined above in which courts have determined FDCPA9laintiff
lacked standing further support the Court’s conclusion that Cartmedistetslishedt here In
Pozzuolo v. Portfolio Recovery Assocs., LBTL F. Supp. 3d 217 (E.D. Pa. 2018
defendant’sollection letter gave the debtplaintiff two options for disputing his debterally
and in writing—without informing him that only a written dispute triggers the debt collector’s
statutory obligations to ese collection attempts. Similarly, as the district coulRi@nre v.
Midland Credit Mgmt., Ing.No. 16 C 2895, 2019 WL 4059154 (N.D. Ill. Aug. 28, 2019)
observed, the Seventh Circuit’s decisiorCisillas v. Madison Ave. Assocs., |r826 F.3d 329
(7th Cir. 2019)—the lynchpin of Credit Control’s arguméatconcerned dailure to comply
with the “statutory disclosure requiremenggarding disputing a debRierre, 2019 WL
4059154, at4. As the district couih Pierre explained, the FDCPA violation at issue in
Casillaswas distinct from the “information injury” sidfed when a letter fails to relate
“substantive information,” the omission of which could be misleading or decepdive=inally,
in Benali v. AFNI, InG.No. CV 15-3605, 2017 WL 39558 (D.N.J. Jan. 4, 2017), the district court
concluded that where no harm beyond receipt of a collection letter was alladetidetter
statedthat“[p]Jayments made electronically . . . may be subject to a $4.95 procesding fee
playment sent by mail are not subject to any processirgtfeedebtor-plaintiff did not hav

standing to sueld. at *1.

17 SeeCredit Control Mem. at-®.
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In PozzuoloCasillas andBenali the manner in which the collection letter violated the
FDCPA was key to the finding that the plaintiff did not have standing to Aa¢hese cases
illustrate,where acollectionletterviolates the FDCPA in a manner that can be characterized as
“incompleté or “erroneous’rather than misleading or deceptivthat is, where the letter
includes incomplete or inaccurate information but does not attempt to persuade oredissuad
deceptive mannerreceipt of the letter will not by itself constitute an “informational injury”
sufficient to confer standingThis distinctionis but one embodiment of the distinction between
“procedural” and “substantivestatutory rights discussed at lengtfhe district court irPierre
described this distinctiowell: “[tlhe FDCPA violation at issue here was not a mere failure to
inform the recipients of the letter of required statutory disclosures. Ratas substantive, as
it deceptively sought to entice action by the recipients.” 2019 WL 4059154, at&ring the
procedural vs. substantive distinction in terms of incomplete vs. deceptive comnomsidati
this mannefurther helps to illustrate whysauming, as the Court doé¢isat Credit Controb
collection letter was a “deceptive” communicatiomer Section 1692és receiptalone is
sufficient toconferstanding.

The final issue that must Ifleriefly) addressed is the affirmative evidence Credit Control
puts forwards Cartmell’s testimonyhat he understood the debt was beyond the statute of
limitations, and that he never intended to payritit simply,it is of no moment that Cartmadid
not intend to pay the debt. Congress conferred upon him a substantive right to reddive trut
non-deceptive information, which Credit Control violated when it sent, and Careoeived,
the Letter in this caseCartmell’s receipt of the letter was itself the informational harm the
FDCPA was enacted to prevemtbraham 321 F.R.D. at 168 (“[I]t is sufficient und&pokeaf

the FDCPA claim asserts that the character of a debt has been misrepresented srbe that
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kind of injury the FDCPA was intended to guard against, and no additional harm need be
alleged.”).t®
V. CONCLUSION

For theforegoing reason€artmell has alleged facts sufficient to establish his standing to
sue, and Credit Control’s motion to dismiss is denied. Considering this determinatiam, and i
light of the three remaining motions in this case, the Gailirbe scheduling this matter for a
telephone conference to discuss with counsel howase shoulgroceed!® The dateand time

of that conference will be set forth in a subsequent Order.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR.
United States DistricEourt

18 The court’s analysis iAbrahamfurther illustrates that what Cartmell intended tcodo
not do with the information contained irethetter is irrelevantlt is precisely because access to
truthful information is the concrete interest protected by the statute (raéimewttat action is
taken on that information), that the courtbrahamdetermined the plaintiffs had standing to
ste even though they received or likely receibedefitsas a result of their receipt of the
violative communicationSee id(*Ocwen’s assertion that the [plaintiffs] possibly benefited
from their loan modification does not negate their having a conafetenational injury from
the allegedly deceptive balloon discloste.

19 It is unclear whether either side wishes to engage in class disébyErLartmell
wishesto move forward with his motion for class certification and (2) the Court grants the
motion. Although the fact discovery deadline has passed, the Court recognizesdthaewer
class certification motion to be granted, the parties would likely be entitledn® dass
discovery. The Courtalsowishes to hear from counsel as to how theticipatethe pending
motions forsummary judgment being affected by potential class discovery
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