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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MARTIN W. NOTHSTEIN,

Plaintiff, CIVIL ACTION NO. 191631

V.
USA CYCLING,
Defendant.
MEMORANDUM OPINION
Smith, J. November 5, 2020

The plaintiff, an Olympic cyclist and local politician, brings defamation, invasion of
privacy—false light, and invasion of privaeyintrusion upon seclusion claimagainstthe
defendant, the national governing body of cycling in the United States. In tb@l8efendant
learned of sexual assault allegatiomsolving the plaintiff. The defendant reported these
allegations to the United States Center for SafeSpamdongressionallyestablished entity tasked
with investigating allegations of sexual abuse in Olympic and Paralympic sportsreffteting
these allegations to the Center, the defendant disclosed information about thé, pléuiatif the
plaintiff contends renders the defendant liable in this action. First, thed3efiesuspended the
plaintiff's cycling license, which placed him on a list of suspended ridersigiavailable to
some members of the cycling communBgcond, the defendagdve a local newspaper a succinct
statement confirming that there was an ongoing investigation into sexual miscdtejaticns
involving the plaintiff.

The defendant has now moved for summary judgment dhealplaintiff's claims.After
reviewing the parties’ submissions and the complaint, the court grants the defenusiatr'sfor

summary judgmentin regard to placing the plaintiff on the list of suspended riders, the court
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concludes that the Protecting Young Victims from Sexual Abuse and Safe Sport AutbhroAzat
of 2017 (“SSAA”), 36 U.S.C. § 220541, limits the defendant’s liability and rendersthadiant
immune to liability for placing the plaintiff on the list of suspended riders. Inrdetgamaking
statements to the newspaper, the court concludes that the plaintiff has nottdeeubiisere is
any genuine issue of material fact that could render the defendant liabledoratien, invasion
of privacy—false light, or invasion of privacy—intrusion upon seclusion.
l. PROCEDURAL HISTORY

The plaintiff, Martin W. Nothstein, filed a complaint against the defendant, UgAnQ,
Inc. ("USAC”), on March 28, 2019, in the Lehigh County Court of Common PNasce of
Remova) Ex. B at 228, Doc. No. 1.n the complaintthe plaintiff alleges that he “is the most
highly decorated track cycling athlete the United States has ever produced, winning l&ilaie
at the Atlanta Olympics in 1996, a Gold Medal at the Sydney Olympics in 2000, and thretesepara
World Championships. Compl. at § 4. He is a Lehigh Valley native, who “has also enjoyed and
maintained an impeccable reputation of the highest caliber in the Lehigh Valley andria®”
Id. at 11 6, 7.

While serving as Chairman of the Lehigh County Board of Commmiesso he “declared
his candidacy for the newly formed Seventh Congressional District” on October 19|R2G 7
10. Approximately 11 days after this declaration, “an ‘anonymous tipster’ contactéc[lasd
apparently accusdthe plaintiff] of engaging in sexual misconduct eighteen (18) years ago, in or
about 2000 during the Olympic Games in Sydney, Austrdtiadt  11.The plaintiffassers that
this report was suspicious because (1) it “surfaced over 18 years after thel fadeardays after
[he] declared his candidacy for a hotly contested U.S. Congressional seat,” ahd (@jptirt was

not made by the victim of the alleged misconduct, but rather came from gpahniydwho



apparently refused to reveal his or her identitg.”at f 14-16. This anonymous report was
eventually revealed to be a “total fabrication” because the alleged victim, upomdeaf the
accusations, submitted an affidavit denying that plaintiff ever committed the acts alleged by
the anonymous reportdd. at 11 ¥, 18.

The plaintiffacknowledges that USAC was obliged to turn over the report of alleged sexual
misconduct to the hited StatesCenter for SafeSpofthe “Center”), which is “a federal entity
created by Congress to field and investigate any reports of sexual misconduct levietiagai
member or affiliate of an Olympic national governing bodg.”at § 19. While the Center was
conducting its investigation, the plaintdffaims that USAC defamed him “by leaking information
about the report and investigation to the media and falsely reporting on its website that[he]
been suspended for ‘disciplinary’ reasonsl.”at { 20.He also alleges that USAC should have
kept the anonymous report confidential as required by the International Olympic itDeeism
“Framework For Safeguarding Athletes and Other Participants from Harasand Abuse in
Sport.”™ Id. at M 21-22.In addition, he avers that USAC violated the privacy provisions of the
“SafeSport Practices and Procedures for U.S. Olympic and Paralympic Mavelueat I 23.

Based on the aforementioned allegations, the plaintiff asserts three caastsncdgaist
USAC: (1) defamation, (2) invasion of privaeyfalse light, and (3) invasion of privaeyintrusion
upon seclusionid. at 7, 16-11. On April 15, 2019USAC removed the casieom the Court of
Common Pleas to this coytirsuant to 28 U.S.C. 8832 and 1446. Notice of Removal §td]

16.
After removing the cas&JSAC filed a motion to dismiss for failure to state a claim on

April 22, 2019. Doc. No. 2. The plaintiff filed a response in opposition to the motion on May 16,

! The plaintiff alleges that thisamework applies to USAC because it is a member of the U.S. Olympic Gemmit
which in turn is member of the International Olympic Committee. Compl. at | 21.
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2019. Doc. No. SUSACfiled a repy to the response to the motion on May 31, 2019. Doc. No. 8.
The court held oral argument on the motmmnJune 4, 2019. Doc. No. 10n the same datehe
court denied the motioto dismiss Doc. No. 11.

The discovery procesgas particularlyrobustin this case. The court referred all discovery
disputes to United States Magistrate Judge Marilyn Heffley as discovetgrni2sc. Nos. 42, 69,

79. The most contentious discovery dispubetween the parties centered around whether the
plaintiff could have access to unredacted documents that bore the nameseof r@fegters and
victims of sexual abusand around whethddSAC could claw back one of the names it had
inadvertently disclosed to the plaintiff during a depositBeeDoc. Nos. 63, 66,5, 77, 81 see
alsoOct. 19, 2020 Mem. Op., Doc. No..98his dispute resulted in the plaintiff filing a motion to
compel, which USAC oppose8eeDoc. Nos. 63, 75.

On June 5, 2020, Judge Heffley issued anraddaying the plaintiff's motion to compel
the production of the unredacted documents and findiS\C properly clawed back the
inadvertently disclosed name, and, therefore, the plaintiff could not reference taenntuis
litigation. Doc. No. 82. The plaintiff objected to these portions of Judge Heffley’s decision on June
19, 2020. Doc. No. 83JSAC respondedn opposition to these objections on July 6, 2020. Doc.
No. 91. Theplaintiff filed a replybriefin support of the objections on July 31, 2020. Dde. 95.
The court heard oral argument on the objections on August 4, 2020. Doc. No. 96. On October 7,
2020,the court upheld Judge Heffley’s decision thEBAC need not turn over the unredacted
documents, butetermined that USAC’slaw back wasmproper.SeeMem. Op. at 30; Order at
2, Doc. No. 99.

The parties litigated the instant motion for summary judgment in the midst ¢érigisy

discovery disputdJSAC filed the motion for summary judgment on April 13, 2020. Doc. No. 5



The Center filed a motioto file anamicusbrief on April 17, 2020. Doc. No. 55. The court granted
the motion, Doc. No. 56, and the Center submitted an amicus brief to the court on April 20, 2020.
Doc. No. 57. After receiving an extension, the plaintiff filed his response in opposition to the
motion for summary judgment on May 11, 20B@c. Ncs. 58,61. The defendant filed reply
brief in support of the motion for summary judgment on May 18, 2020. Doc. No. 67. The court
held oral argument on the motion for summary judgment eatinsel for the parties and counsel
for the Center on June 22, 2020. The motion is ripe for disposition.

Il. FACTUAL BACKGROUND

The uncontested facts are as follows. The plaintiff is a-kvedlvn celebrity, public figure,
public official, and decoratetivo-time Olympic track cycling athlete Def. USA Cycling’s
Statement of Facts Not in Dispute (“Def.Facts”) at § 12, Doc. No. 8-1; Pl. Martin W.
Nothstein’s Resp. to Def. USA Cycling’s Statement of Facts Not in Dispute andeGount
Statement of Material Facts Not in Dispute (“Pl.’s Resp.”Ya-2, Doc. No. 612 After he retired
from racing, the plaintiff began working for the Valley Preferred Cycling Center, fyrikmeown
as the Lehigh Valley Velodrome (“Velodrome”), and eventually rose through the rank®toebec
the Executive Director of the Velodrome. Def.’s Facts it Ml.’'s Resp. at { 3.

The plaintiff ventured beyond the cycling track and into the political arena when he won a
seat on théehigh County Board of Commissioners 2015 and was named Chairman of the Board
in 2017. Def.’s Facts af[{b-6; Pl.’s Resp. a&f5—6.0n October 19, 201 The plaintiff declared
his camlidacy for the United States House of Representatives, seeking to represent the newly
formed Seventh Congressional District of Pennsylvandto fill a seat previously held by long-

time Republican Congressman Charlie D&wf.’s Facts at ¥; Pl.’s Respat 7; Pl.’s Counter

2 The plaintiff's response to USAC'’s statement of undisputed material facts at ECF p. 34 of Doc. No. 61.
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Statement of Material Facts (“Pl.’s Counatement”) at %; Def.’s Resp. to Pl.’s Counter
Statement of Material Facts Not in Dispute (“Def.’s Resp.”) at 1 6, Doc. Ni. Bfie election
was hotly contested. Pl.’'s Countgtatenent at 16; Def.’s Resp. at §. Although the plaintiff won
the primary electionhelost the general election. Def.’s Facts & %I.’s Resp. at | 8.

USAC is the national governing body (“NGB”) for bicycle racing in the United States.
Def.’s Facts at 9; Pl.’sRespat 19.Jonathan Whiteman was serving asl$\C Risk Protection
Managerand Derek Bouchartiall was serving as the President and CEO of USASeptember
2017.Def.’s Facts atq11, 12; Pl.’s Resp. at 11 11, 12.

Mr. Whiteman claims that in September 2017, Mr. Bouch#atl “had become aware of
some concerngelating to sexual harassment or sexual misconduct] that had been brought to his
attention regardinfthe plaintiff” Br. of PI., Martin W. Nothstein, in Opp’n to the Mot. for Summ.
J. of Def. USA Cycling (“Pl.’s Opp Br.”), Ex. B, Dep. of Jonathan Whitem#&fwWhiteman Dep.”)
at 39:1721, Doc. No. 635. Mr. BouchardHall discussed thes#gaimswith Mr. Whiteman. Def.’s
Facts at 112; Pl.’'sResp.at § 12Mr. Whiteman claims that he then reported these cléondsan
Hanscom, USAC’s Director of Event Services, who stated the “subject [was] beoadly
discussed in the community[.Pef.’s Facts,Ex. D, Doc. No. 51-60ver the weekend of October
21—days after th plaintif announced his Congressiobéd on October 19, 20#an anonymous
individual disclosed allegations about the plaintiff's sexual misconduct. Pl.’s Ce8tatament
at 11 15-16 Def.’s Resp. at15-16Mr. BouchardHall told Mr. Whiteman that it was important
to “keep(] this initial inquiry as confidential as possible due to the sensitiveenaf Nothstein’s
public life and recent candidacy for US Congress.” Pl.’s CotBiigiement at §3; Def.’s Resp

at 1 23;Whiteman Depat 61:25-66:23; Pl.’s Opp’n Br., Ex. F, Doc. No. 61-9.

3 The plaintiff's counteistatement of undisputed material facts starts at ECF p. 50 of Doc. No. 61.
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The Center is the entity charged with investigating allegations of abuse agaatstiam
athletes. Def.’s Facts at3fl; Pl.’'sResp.at 131. Mr. Whiteman submitted a reportttee Center
on November 1, 2017. Def.’s Facts &2 Pl.'sResp.at 132. Mr. Whiteman does not recall
directly speaking to any of the alleged sexual assault victims while he gathered ficiombaut
the allegations pertaining to the plaintiff. Pl.’'e@terStatement at §0; Def.’s Resp. at 0. Mr.
Whiteman did not speak with the plaintiff regarding the allegations. Pl.’'s CeBt#tment at
1 22; Def.’s Resp. at § 22. In the regorthe CenterMr. Whiteman claimed to have spoken with
a “third-party reporter who wish[ed] to remain anonymous,” but who communicated to Mr.
Whiteman that “a freelance journalist ha[d] been in contact with him and many thhers
frequented the Valley Preferred Cycling Center in Trexlertown, PA during the 196@s” a
indicated that the freelance journalist “mentioned there ha[d] been allegatdesatvout sexual
harassment, sexual misconduct and sexual relationshipmwvards Marty Nothstein.Def.’s
Facts Ex. I, Doc. No.51-11 The reportclaims that multiple remters corroborated these
allegationslid.

As a national governing bodyJSAC is required to adhere to the CerdeRules and
Regulations. Pl.’s Count&tatement at §4; Def.’s Resp. at 4. The Centés Rules and
Regulations contain a privacy provision which provides:

Information will be shared only as necessary with investigators, witnesses and the

Responding Party. It will be necessary for the Office to (a) notify the NGB of an

allegation involving a Covered Individual from that NGB, (b) if the @ffseeks

an interim measure, (c) if the Office proceeds to a full investigation, and (d) any

final decision regarding whether a violation occurred and sanctions, if any. But the

Office will not disclose the identity of a Reporting Party to the NGB unless
necessary to the case.



Pl.’s CounterStatement at §6; Def.’s Resp. at 6; Pl.'s Oppn Br., Ex. H, U.S. Center for
SafeSport, Saf&port Code for the U.S. Olympic and Paralympic Moven{gafeSport Code”)
atECF p. 48, Doc. No. 61-11.

The Center opened a formal investigation in February 2018. Def.’s Fa@8§;8@sResp.
at 136. Mr. Whiteman placedhe plaintiffs USAC account on administrative hold, which
restrictedhis ability to purchase a license and pthbén on an internal USAC list as a rider who
was unauthorized to ride. Def.’s Facts f $§8-40; Pl.’'s Resp.at 1fl 38—40.The information
revealed on the list was limited to the plaintiff’s name (“Marty Nothstein”), §egrumber, reason
for the hold (categorized as “disciplinary”), the beginning date of the hold (“*aRD®”), and the
end date of the hold ifidefinite”). Pl.’s Opfn Br., Ex. L, Doc. No. 6415.The list is not available
to the general public. Def.’s Facts &t Pl."sRespat 142.Mr. Whiteman claims that he did not
realize the administrative hold would place the plaintiff's name on this list.s¥edicts at 90;
Whiteman Depat 124:6-125:12 (“I did not put him on that list, no.”)a March 2018,Mr.
Whiteman removed the adminidixee hold onthe plaintiffs account, thereby removing him from
the list,at the urging of Mr. Bouchar#fiall. Def.’s Facts at #6; Pl.'sResp.at {46; Pl.’sOppn
Br., Ex. M, Doc. No. 61-16.

In February 2018, the plaintiffrocured two affidavits from alleged victino$ his sexual
misconduct On February 17, 2018, one alleged victim swore in a notarized affidavit that a
SafeSport investigator questioned her about alleged sexual abuse kayjritig. #l.’s Oppn Br.,
Ex. E, Doc. No. 648. She told the investigator the “allegation was false” and she was never
“inappropriately touched or otherwise involved in any relationship of a sexual nathiethvet
plaintiff “at any time in her life[,] eter asa minor under the age of 18 or as an adudt;"Pl.’s

CounterStatement at g1; Def.’s Resp. at J1. On February 19, 2018, another alleged victim



swore in a notarized affidavit that a SafeSpovestigator had contacted her to ask about alleged
sexual abuse. Pl.’s OppBr., Ex. E. ®iesimilarly swore that sheas “never. . .the victim of any
inappropriate conduct as a minor or as an adult by” the plailatiffPl.’s CounterStatement at

1 21; Def.’s Resp. at § 21.

In May 2018, a reportefrom The Morning Call contacted Mr. Whitemambout the
plaintiff. Def.’s Facts at $3; Pl.'sResp.at 153. After consulting with USAC leadership, Mr.
Whiteman told the reporter that USAC received a complaint gheyplaintiffand reported the
complaintto theCenter Def.’s Facts at $4; Pl.’'sResp.at 154. Mr. Whiteman sent an email to
the reporter on May 24, 20]18tating that he wanted “to make one other detail clear. When
receiving allegations of sexual misconduct, USA Cycling makes no determination of thiy vali
of the allegation before reporting it to the U.S. Center for SafeSport.” Pl.’s Cdéitatement at
1 32; Def.’s Resp. at § 3RI.’s Opp’n Br., Ex. |, Doc. No. 51-12.

On August 17, 2018, théMorning Call published an articleabout the SafeSport
investigationtitled “Lehigh Valley velodrome board put Pennsylvania congressional candidate
Marty Nothsteinon leave after sexual misconduct allegation.” Def.’s Fact5at Pl.’sResp.at
155; Def.’s Facts Ex. L, Doc. No. 5314. The articlesaid the following abouthe author’s
interview with Mr. Whiteman:

Jonathan Whiteman, a USA Cycling risk protection manager who fields abuse

claims, said his office received the complaint about Nothstein on Oct. 30. That was

11 days after Nothstein publicly announced his bid for Congress.

Whiteman forwarded it to SafeSport on Nov. 1. Before referring it, Whiteman said
hegathered “enough specificity to allege a policy has been violated,” as is required.

“What | can confirm is USA Cycling received an allegation involving Marty
Nothstein that included sexual misconduct,” Whiteman said in a May phone
interview. “When USA Cgling receives an allegation of sexual misconduct, we
are not making any determination of validity before reporting it to the U.S. Center
for SafeSport.”



Def.’s Facts Ex. L. Mr. Whiteman denies that he told the reporter that the allegations included
sexual misconductd. at 56; Pl.'sResp.at 156. Mr. Whiteman did not contact the reporter to
request a retraction or deletion of his quote. Pl.’s Cousiimiement at $6; Def.’s Resp. at { 36.

In October 2018the plaintifffiled a lawsuit against the VelodrogtéenPresident of the
Velodrome Board, Andy RalstpandTheMorning Callin the Court of Common Pleas of Lehigh
County. Def.’s Facts at 1 57; PIResp.at 157.

1. DISCUSSION

A. Standard of Review — Motion for Summary Judgment

A district court “shall grant summary judgment if the movant shows that there isninge
issue as to any material fact and the movant is entitled to judgment as a matter 6ehR.”

Civ. P. 56(a). Additionally, “[sJummary judgment is appropriate when ‘the pleadings, depgsitions
answers to interrogatories and admissions on file, together with the affidavitg, 8reow that
there is no genuine issue as to any material fact achtiving party is entitled to a judgment as

a matter of law.”Wright v. Corning 679 F.3d 101, 103 (3d Cir. 2012) (quoti@gsatti v. New
Jersey State Police’l F.3d 480, 482 (3d Cir. 1995)). An issue of fact is “genuine” when “the
evidence is such thatreasonable jury could return a verdict for the nonmoving pakhdérson

v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986). A fact is “material” when it “might affect the
outcome of the suit under the governing lalg.”

The party moving for summary judgment has the initial burden of “informing the district
court of the basis for its motion, and identifying those portions of the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidaaisy, ivhich it
believes demonstrate the absence of a genuine issue of materiaCilctéx Corp. v. Catrett

477 U.S. 317, 323 (1986) (internal quotation marks omitted). Once the moving party has met this
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burden, it is up to the nemoving party to counter with “specifiacts showing that there is a
genuine issue for trial. Matsushita Elec. Indus. Co. v. Z#nRadio Corp. 475 U.S. 574, 587
(1986) (internal quotation marks and citation omittsggFed. R. Civ. P. 56(c) (stating that “[a]
party asserting that a fact . is genuinely disputed must support the assertion by . . . citing to
particular parts of materials in the record . . . or . . . showing that the mateedld@not establish
the absence. . . of a genuine dispute”). Themorant must show more thahe “mere scintilla
of evidence” for elements on which the amovant bears the burden of productidmderson
477 U.S. at 252. “[B]are assertions, conclusory allegations, or suspicions” areiastfb defeat
summary judgmentFireman’s Ins. Co. vDuFresne 676 F.2d 965, 969 (3d Cir. 1982).
Additionally, the noAamoving party “cannot rely on unsupported allegations, but must go beyond
pleadings and provide some evidence that would show that there exists a genuine isalig for tr
Jones v. United Rael Serv, 214 F.3d 402, 407 (3d Cir. 2000). Thus, it is not enough to “merely
[] restat[e] the allegations” in the complaint; instead, themoring party must “point to concrete
evidence in the record that supports each and every essential element of hioase/. Beard
145 F. App’x 743, 74546 (3d Cir. 2005) (citingCelotex 477 U.S. at 322). Moreover, arguments
made in briefs “are not evidence and cannot by themselves create a factual dismieatstaffi
defeat a summary judgment motiodéersey Cent. Power & Light Co. v. Twp. of Lacéy2 F.2d
1103, 1109-10 (3d Cir. 1985).

“When considering whether there exist genuine issues of material fact, theseceqrtired
to examine the evidence of record in the light most favorable to the party opposing summary
judgment, and resolve all reasonable inferences in that party’s favishkin v. Potter476 F.3d
180, 184 (3d Cir. 2007). The court must decide “not whether . . . the evidence unmistakably favors

one side or the other but whether a-fainded jury could return a verdict for the plaintiff on the

11



evidence presentedAnderson 477 U.S. at 252. “Where the record taken as a whole could not
lead a rational trier of fact to find for the naroving party, there is no genuine issue for triald an
the court should grant summary judgment in favor of the moving pdetsushita Elec. Indus.
Co, 475 U.S. at 587 (citation and internal quotation marks omitted). Nonetheless, when one
party’s claims are “blatantly contradicted by the record, so thataspnable jury could believe
[them],” the court should not take those claims as true for the “purposes of ruling oroa fdoti
Summary JudgmentS3cott v. Harris 550 U.S. 372, 380 (2007).

B. Analysis

The plaintiff brings claims of defamatiofincluding defamationper s¢, invasion of
privacy—false light, and invasion of privacy—intrusion upon seclusiecaus USACallegedly

a. falsely publish[ed] on thdUSAC] website that [the plaintifflhad been

suspended “indefinitely” for “disciplinary” reasons when, in fétbie daintiff] had

not been suspended and had never been disciplined; and

b. impl[ied] the existence of false and defamatory facts by making partial,

misleading disclosures to the media about the reported incident, without also

disclosing the dubious credibility of the report and the fact that the alleged victim
had sworn in an affidavit that the allegations were not true.
Compl. at 1 43(alb).

USAC argues that the court should grant summary judgment to Iiteoplaintiff's claims
becausat is immune from such claims under tReotecting Young Victims from Sexual Abuse
and Safe Sport Authorization Act of 201 58AA”), 36 U.S.C. 820541 or, in the alternative,
because the plaintiff cannot establish the essential elements of his Blaim$Supp. of Def. USA
Cycling, Inc.’s Mot. for Summ. J. Def.’s Br.") at 1Q Doc. No. 512. The plaintiff argues thahe
court should deny the motion for summary judgment because the SSAA does not imu8Aize

from liability in this speific context, and because there are genuine issues of material fact with

respect tdhis claims. Pl.’s Opjm Br. at 22. The Center submitted an amicus brief to the court
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arguing that the SSAA provides a broad limitation on liability for “any action or commumtati

that “arises from” the Centerjgrocesses and procedures based on the statute’s text, legislative
history, and policy implications. Amicus Curiae Br. of the U.S. Ctr. for SafeSport onape 8t

§ 220541(d) (“Amicus Curiae Br.’gt 2 Doc. No. 57.

The court’s analysis of the motion for summary judgment proceeds in fourfieststhe
court examines whether the SSAA confers immunityJ8AC for both puttingthe plaintiff's
name on the list of suspended riders and for providing statemertie tdorning Call The court
concludes that the SSAA’s limitation on liability applies to the act of placing thetifflaim the
list of suspended riders, but not to the statementsieéoMorning Call Second, third, and fourth,
the court examines whether there is a genuine issue of material fact forntié’ pldefamation,
invasion of privacy—false light, and invasion of privaeyintrusion upon seclusiodlaims.The
court concludes that the plainttiis not established that there is a genuine issue of material fact
such that he can overcome the motion for summary judgment on any of these claims.

1. Does the SSAA Confer Immunity on USAC?

In 2017, Congress enacted the SSAA to establish the Center, which is “the independent
national safe sport organization.for the United States.” 36 U.S.C280541(a)(1). Th&SAA
givesthe Center the authority to “exercise jurisdiction” over Olympic and Paralym@itss‘with
regard to safeguarding amateur athletes against abuse, including emotional, physicaljand se
abusejn sports.”ld. 8§ 220541 (a)(2)ln addition to establishing the Center, the SSAA provides a
broad overview of the Center’s duti€&eeld. 88220541, 220542The portion of th&SSAA upon
whichthe parties’ arguments focus is a provision providing a limitation on liatl@gDef.’s Br.
at 12 (discussing limitation on liability provision); Pl.’s Op@r. at 2 (“As set forth hereirthe

‘Limitation on liability’ provision in theSSAA does not provide immunity to Defendant under the
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facts of the present case.”); Amicus Curiae Br. at 2 (argheigNothstein’s interpretation ahe
limitation on liability is much too narrow” and “the statutory text, legislative historg, @olicy
implications all support a much broader interpretation of this limitation on liability.”)

To understand how tHenitation on liability applies in this case, the court first examines
the statute’s text and legislative history. Second, the court asdiyme the statute applies to
USAC placing the plaintiff's name on the list of suspended riders andSAC’s statements to
The Morning Call

a. The Statute ltself

I. The Text

The SSAA’s limitation on liabilityprovision states:

(1) In general--Except as provided in paragraph (2), an applicable entity shall not

be liable for damages in any civil action for defamation, libel, slander, or damage

to reputation arising out of any action or communication, if the action arises from

the execubn of the responsibilities or functions described in this section, section

220542, or section 220543.

(2) Exception--Paragraph (1) shall not apply in any action in which an applicable

entity acted with actual malice, or provided information or took action not pursuant

to this section, section 220542, or section 220543.

36 U.S.C. 820541(d)(1)2). An “applicable entity” includes “the Center” and “a national
governing body,like USAC. Id. § 220541(d)(3).

The limitation patently applies to all pastis of the SSAAId. § 220541 (d)(1)applying
limitation on liability provisionto actions that “arige from the execution of the responsibilities
or functions described in [section 220541], section 220542, or section 220543"). Section 220541
contains a provision mandating that the Center “maintain an office for education andhotiteea

shall develop . .policies[] and procedures to prevent the abuse, including emotional, physical,

and sexual abuse, of amateur athletes participating in amateur athletic activotgh thational
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governing bodies[.]’ld. § 220541(a)(3). These “policies and procedures developed under
subsection (a)(3) . .apply as though they were incorporated in and made a part of section
220524,” which outlines the mandatory duties of national governing badi&s220541(b)see
id. 8220524 (using “shall” to dictate “[g]eneral duties of national governing bodi8ggtion
220542 includes an explicit provision permitting a national governing body to “impose an interim
measure to prevent an individual who is the subject of an allegation of sexualfadmse
interacting with an amateur athlete prior to the Center exercising its jurisdiceoa avatter.d.
§ 220542(b).
ii. Congress’s Purpose in Enacting the Statute

Congress enacted tBSAAafter “the Nation was horrified to learn of the decades of abuse
that occurred within USA Gymnastics by Dr. Larry ‘Lecherous’ Nassar” in lighthef Shocking
failure of anyone to report accusations [of abuse] to law enforcement or evenrddeft
complaints internally[.]’164 GNG. REC. H633, 63536 (daily ed. Jan. 29, 2018) (statenseot
Rep. Poe and Rep. Jackson Lee). To address this “shocking ,failtme “bill
expand[ed] . . mandatory reporting requirements to adults working at national governingspoard
that is, amateur sports organizations recognized by the United StatescOGonumittee’ 1d. at
635 (statement of Rep. Poe). The SSAA didwmrter[ed] a new organization called Safe Sport,
tasked with preventing child abuse within the national governing bodies through education and
handling reports of misconductd.

The purpose of the statute “is to clarify that a central purpose birited States National
Olympic Committee (USOC) is to promote a safe environment in sports that is freabuse,
including emotional, physical, and sexual abuse, of any amateur athlete.” SIdQR&h5-443 at

*1. The statute reflects Congress’s intentpromote a culture of reporting sexual assault among
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youth athletes.” 1680NG. REC. H4522 (daily ed. May 24, 2017) (statement of Rep. Buck). The
SSAA requires that all adult members of a national governing body “report imeigdaaty
allegation of child abuse of an amateur athlete who is a minar.tbhe Center, whenever such
members or adults learn of facts leading them to suspect reasonably that am athkge who
is a minor suffered an incident of child abuse[.]” 36 U.S.€2@542(a)(2)(A)Congress intended
to cast a “wide net” in applying the SSAA to as many potential reporters of sexualaabuse
possible. Seel64 NG. Rec. H633, 638 ([W]e are the committee that has the responsibility of
upholding the rule of law. And to all of those wdui@ now in this wide net, that is the rule of law:
to be able to protect our children against massive sexual abuse as they pursuethsif) dre
Congress contemplated how “[tjo minimize the risk to the Center of litigation afisimg
actions performed in the course of the investigation, adjudication, and sharing ofaitndorwf
abuse allegations[.]” S. Rep. No. 14583 at*2. With this concern in mind, Congress “provide[d]
certain limitations on liability for the Center [and] NGBs” with “exceptitmghese limitations on
liability in instances in which the entity has acted with actual malice or outside the Gicitp
duties.”ld. Congress harbored conceraisoutthe Center’s risk of litigation because “access to
adequate insurance coverage has been a challenge for the Gdné&tt3. However, “[t]here is
a presumption that the Center [or] NGB . . ., or officers, employees or agentd datngursuant
to their duties . .and without actual maliceld. at*4. Congress anticipated that theitation on
liability would diminish the costs of potential litigation and “allow the Center to @radg its
current insurance policy to receive more favorable tertrdsCongress envisioned the protection
on liability would “extend not only to actions for defamation, libel, slander, or damage to
reputation, but also to related actions, including, but not limited to, false light, amrupion

seclusion, tortious interference, and abuse of prockks.”
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b. Does the Statute Apply t4SAC's Communications witdfhe Morning Calland Placing
the Plaintiff on the List of Suspended Riders?

USAC argues thathe limitation on liability immunizes it from the plaintiffdefamation
and invasion of privacy claims, because “Congress recognized the ‘need to promote a culture of
reporting sexual assault among youth athletes.” Def.’s Br. at1l@quoting 163CONG. REC.
H4520, 4522 (May 24, 201{gmphasis omittedl) The plaintiff disputeghat the limitation on
liability appliesin this case for two reasar&rst, becaus&/SAC's behavior does narisefrom
the execution oits responsibilities or functions under the SSAA, and, therefore the belfalgor
under the exceptioto the limitation on liability. Pl.’s Opp Br. at 10. Second, becausdSAC
failed to comply with “other policies in place that the governing bodies have deemed mtjporta
such as confidentiality and the right to privacy of the accused while the investigation is ongoing.”
Id. at 11-12.

The court finds thatSAC's communications witiThe Morning Calldid not arise from
its execution of its responsibilities under the SSAA, and, therefore, the SSAA doesmuotize
it from liability for its statements to the newspapgen the other hand, USACHecision to place
the plaintiff on the list of suspended riders arose from its execution osgensibilities, and,
therefore, the SSAA protedtsfrom liability for this a¢ion. The court disagrees with the plaintiff
that this action violated the Center’s policies and procedures. Evetidf the violationwould
notvitiate the protection that the SSAA’s limitation on liability grant&J®AC.

I. The Communications with The Morning Call

The SSAAs limitation on liability does not apply tdSAC's communications witiThe
Morning Call because thse communications did not “arise[]] from the execution of the
responsibilities or functions described in” the SSAA. 36 U.S.C. § 220541(d)(1). Therefore, the

exception to the limitation, section 220541(d)(2), depriv8&C of the limitation’s protection.
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USAC seems to argue that the SSAA bestows complete immunity on the Center and NGBs.
SeeDef.’s Br. at B (“To encourage such repogimnd minimize the inherent risk that comes with
such reportingCongress insulated NGBs from civil tort liability, including liability for t he
very claims that Nothstein assert$ (emphasis in origina)) USAC and the Center highlight
cases in which “cots have consistently held that mandatory reporters are immunized from tort
liability under similar statutes[.]ld.; seeAmicus Curiae Br. at-&® (“States have repeatedly
recognized that broad qualified immunity provisions promote mandagorting.” (citations
omitted).

The limitation on liability is broad, but it does not rent 8AC completely immune to
civil liability . The SSAAs limitation on liability certainly extends beyond the act of reporting
alleged abuse, but the protection has a demarcated boundatySh@&ts interpretation of the
protection fails to embrac&lSAC's interpretation of the SSAA would force the court to ignore
the statute’s explicit exception to the limitation on liabilifyhis exceptioreschews statutory
protection of actions performegitherwith actual malice or outside the scope of an entity’sedut
36 U.S.C. 820541(d)(2). Congress provid&s presumptiornthat the Center [or] NGB. ., or
officers, employees or agents thereof act pursuant to theisdutiand without actual malice.”
S.Rep. No. 115-443 at *4 (emphasis added). But a presumption is not tantamoceitsondy

Even under the most capacious interpretation of the SS®Ainhitation on liability does
not apply toUSAC's statementsot The Morning Call because those statements did not “arise([]
from the execution of the responsibilities or functions described in” the SSAA. 36 U.S.C. §
220541(dj1). None ofUSAC's duties included or necessitated talking to a newspaper about the

ongoing investigation. The SSAA does not cover such behavior.
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In its amicus brief, the Centaotesa wide array of actions to which the SSAAmitation
on liability applies. These actions include “enforc[ing] interim measures andicsegic
“enforc[ing] the Center’'s measures or sanctipnsporting an athlete’s allegations of abuse to the
Center; “refer[ring] individuals with questions about a sexual abuse investigatibe Centef
and “post[ing] individuals sanctioned or bannedni [the] sport on avebsite to enforce the
Center’s sanctionsAmicus Curiae Br. at67. This court agrees that the SSAA protection applies
to these actions. However, none of these examples includes (or even come cicheliag)
talking to the press.

In its brief, USAC cites a host of cases in which “courts have consistently held that
mandatory reporters are immunized from tort liability under similar statutesnregghat such
laws were enacted to encourage reporting.” Def.’s Br. ata®ever, the casddSAC citesare
distinct from the facts in this cas@he only Pennsylvania cagecites, Miller v. The Watson
Institute No. GD139177, 2013 Pa. Dist. & Cnty. Dec. LEXIS 2@Mlegheny Cnty. Ct. Com. PI.
Nov. 1, 2013)is notinstructive(even if it was somehow kiimg) because the defendant’s conduct
in that caseclearly fell under the protection of immuyitin Miller, the plaintiffs alleged
defamation afteone ofthe defendast a social services worker, reported suspected child abuse to
the Allegheny County Department of Children, Youth, and Families. 2013 Pa. Dist. & Cnty. Dec.
LEXIS 244, at *1.Under Pennsylvania law, social services workesis mandatory reporters
enjoy “immunity from civil and criminal lability that might otherwise result” freeporting, so
long as they report “in good faith.” 23 Pa. C.%3.8(a)(b). The paintiffs claimed the defendant
made the report in bad faitMiller, 2013 Pa. Dist. & Cnty. Dec. LEXIS 244, at *&fter the

defendant moved to dismiss the complaint, the trial court granted the motion and dighnesse
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complaint after determining thatdid not adequately allege that the defendant acted in bad faith.
Id.

Another case cited in the plaintiff's brief presents a nearly identical situatiBunkle v.
Children’s Hospital Medical Center of Akropthecourt examined a statypeoviding that'anyone
participating in good faith in a judicial proceeding resulting from the reports [of alsinsdl] be
immune from civil or criminal liability[.]” No. 266122013-Ohio-5555, 5 N.E.3d 131, 136 (Ohio
Ct. App. 2013). Because the court concluded the mandatory reporter acted in good faith, he was
entitled to immunityld. at 23.

Neither of these cases is instructiverebecause the mandatory reporters aategood
faith, and, therefore complied with the requirements necessary for the courts to grant them
immunity. These cases would only be instructive if the defendants acted in bad faith and their
actions fell into the exception to immunitiyut the courts nonethelesancluded that they were
immune Here,the record shows that USAdid not comply with the requirements necessary for
the court to grant it immunitynstead, ibperated outside of the bounds of its duties, so its behavior
falls into the exception to the SSAAiImitation on liability.

il. Placing the Plaintiff on the List of Suspended Riders

In contrast to the communications witlne Morning Call USAC's decision to suspend
the plaintiff's riding license and (inadvertently) place him on a lisuspended riders “ar[o]se]]
from the execution of the responsibilities or functions described in” the SSAA, ,ahdnsfore,
protected by the SSAAlimitation on liability. 36 U.S.C. § 220541(d)(Ihe SSAA specifically
empowers the NGBs to “impose an interim measure to prevent an individual who is dut glibj

an allegation of sexual abuse from interacting with an amateur athlettogherCenter exercising
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its jurisdiction over a matterld. § 220542(b). Suspending the plaintiff's license and keeping him
from interacting with other athletes constitutes such an “interim measure.”

The plaintiff argues that)/SAC's action was outside the bounds of the SSAA for two
reasons. First, becaustetook this action after it had referred this matter to @enter, and,
therefore, this action did not constitute an “interim measure.” Pl.’SrOpp at 13.Second,
because this action violated the Center’s confidentiality pdlicyt 11-12.The court rejects both
of these arguments.

The plaintiffcontendsiiatwhenUSAC placed his name on the list of suspended rjdlesrs
“inquiry was complete [anthe Center’s]nvestigation was ongoing,” so the window within which
USAC could have imposed an interim measure had clddedt 13. However, the window had
notclosed, because the Certad not “exetis[ed] its jurisdiction over [the] matter” by rendering
a decision. 36 U.S.C.220542(d). Thereforé)SACwasstill within its statutory power to enforce
an interim measure.

The plaintiff alsoassertshat USAC's actiondoes not fall under the protection of the
SSAA's limitation on liability becausglacing him on the list violated the Center’'s own policy.
SeePl.’s Oppn Br. at 13 (contending that action “violatgde Centes] own provisions regarding
privacyand confidentiality, yet, interestinglfthe Center’sPBrief is silent on that issue”). It seems
the plaintiff is specifically referring to the privacy provissmf the SafeSport Codelowever, he
SafeSport Codeonly refers to privacy as it relates teporters of sexual abuse, not alleged

perpetrators.

4 The court has two different, albeit simiilaversions of the Code. The plaintiff provided one version as an exhibit
appended to his brief in opposition to the motion for summary judgieistOppn Br., Ex. H. The Center referenced

a different version of the Code in a footnote in its ami@eeAmicus Curiae Br. at 4 n.3 (referring the court to
SafeSport Code for the Olympic and Paralympic Communitidgl5, available at https://uscenterforsafesport.
org/wp-content/uploads/2020/03/208afeSpoHCode04.01.20.pdf) The version appended to thkiptiff's brief

was effective as of March 3, 2017. The version referenced in the amicus became=aifeétpril 1, 2026-after the
events at issue in this matter occurred. Therefore, the court relies on iba eprended to the plaintiff's brief.
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Three portions of the Code specifically concern privadye first provides that “[i]f a
Reporting Party would like the details of an incident to be kept confidential, the Rgdeatty
may speak wh the USOC’s Athlete Ombudsman’s Offite&safeSport Codat 3 The second
provides thatf “a Reporting Party does not wish for their name or identity to be shared, does not
wish for an investigation to take place or does not want a formal resolution to be pursued, the
Reporting Party may make such a request to the Office, which will evaluate the.felgues 4.
The third provides that

[i] nformationwill be shared only as necessary with investigators, witnesses and the

Responding Party. It will be necessary for the Office to (a) notify the NGB of an

allegation involving a Covered Individual from that NGB, (b) if the Office seeks

an interim measurec) if the Office proceeds to a full investigation, and (d) any

final decision regarding whether a violation occurred and sanctions, if any. But the

Office will not disclose the identity of a Reporting Party to the NGB unless

necessary to the case.
Id. None of these provisions indicates there will be any level of confidentiality affoodtet
alleged perpetrator. Even the reporters cannot ensure their own configebéeditise “[ijn cases
indicating pattern . .the Office will likely be unable to ham a [reporter's] request for
confidentiality.”1d.

Given that the SafeSport Code does not provide confidentiality protections to thefplaintif
USAC did not violate the Code and his argument on this point is unpersuasive. Further, even if
USAC violatedthe Code, the plaintiff fails to explain how such a violati®igermane to the
guestion of whethddSAC's actions constituted defamation and invasion of privacy.

2. Is There a Genuine Issue of Material Fact as to the Defamation Claim?

UnderPennsylvania state latva plaintiff establishes a defamation claim by proving (1)

the defamatory character of the communication; (2) publication of the commanitgtithe

5> This court has jurisdiction over this case based on diversity. “As we are sittidigersity, Pennsylvania law
governs."McCafferty v. Newsweek Media Grp55 F.3d 352, 356 (3d Cir. 2020).
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defendant; (3) application to the plaintiff; (4) the recipient's understandinty afefamatory
meaning; (5) the understanding by the recipient of it as intended to be applied to the; {&jintiff
special harm resulting to the plaintiff from its publication; and (7) the defendakéd a
conditional privilege to make the statemetfft.Pa. C.S. 8343(a) (West 1998%kee also Graboff
v. Colleran Firm 744 F.3d 128, 135 (3d Cir. 2014) (listing relevant elemema)lory v. S&S
Publishers 260 F. Supp. 3d 453, 459 (E.D. Pa. 2017) (safd)itionally, a public figure plaintiff
must prave that the statement was false and that the statement was made with actu&l Sealice.
Mallory, 260 F.Supp.3d at 462 (describing standart)ctual malice means knowledge that the
statement was false or reckless disregard of whether it was false ddnlterations omitted).
The plaintiff also claims that USAC'’s actions constitute defamat@rse SeeCompl. at
1 45. A defamatory statement which “imputes a criminal offense, loathsome disesisess
misconduct, or serious sexual misconduct . . . constitutes defarpatiseand proof of ‘special’
damages is not requiredRose v. Dowd265 F. Supp. 3d 525, 531 (E.D. Pa. 2017) (citations
omitted). The difference between defamation and defampéioses that “only general damages,

i.e., proof that one’s reputation was actually affected by the defamation or that onedsuffer

6 The Supreme Court differentiated between public and privateegand, consequently, determined that the actual
malice standard applied to public, but not private figures) on two grounds:

First, public officials and public figures have “greater access to the channad$fective
communication and hence have a muoeelistic opportunity to counteract false statements than
private individuals normally enjoyGertz v. Robert Welch, Inet18 U.S. 323, 344, 94 S.Ct. 2997,
41 L.Ed.2d 789 (1974).] Because private individuals have less access tivef§ett help, such
individuals are more vulnerable to injury and the state has a corresglyndreater interest in
protecting them.

More importantly, the Court iGertzstated that individuals who seek public office or who are public
figures have assumed the risk thathe course of reporting and commenting on a well known
person or public controversy, the press may inadvertently make erroneous sttdmenthem.
Thus those individuals are less deserving of protecBes.idat 34445, 94 S.Ct. at 300%0; see
also Wolston v. Reader’s Digest Ass'n, Ing43 U.S. 157, 164, 99 S.Ct. 2701, 2705, 61 L.Ed.2d
450 (1979).

Marcone v. Penthouse Int'| Magazine for M&®4 F.2d 1072, 1081 (3d Cir. 1985).
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personal humiliation, or both, must be proven; special damiagesutof-pocket expenses borne
by the plaintiff due to the defamation need not be provéoséph v. Scranton Times L,.B59
A.2d 322, 344 (Pa. Super. 2008).

When addressing a defamation claine tcourt “need resolve only the first element:
whether the . .statements could be defamatoriyitCafferty 955 F.3d at 35%&ee Mallory 260
F. Supp. 3d at 458 (“In a defamation action, the Court must make a threshold determination of
whether a challenged statement is capable of defamatory mea(gngtions omitted) “A
statement is defamatory if it tends so to harm the reputation of another as to lowertihéem
estimation of the community or to deter third persons from associatidgalingwith him.”
Graboff 744 F.3d at 136c{tation and internal quotation marks omitted). The statement “must
provoke the kind of harm which has grievously fractured ostading in the community of
respectable societyld. (citation,internal quotation mark&nd alteration omitted). Importantly,
“[a] defendant may avoid liability for defamation if it shows that its statements'sudrstantially
true.” Id. (quoting 42 Pa. C.S.8343(b)(1));see also Cox Broadcasting Corp. v. Cohp0 U.S.
469, 490 (1975) (explaining that in cases involving defamed public official or public figure,
plaintiff must prove “not only that the publication is false but that it lwaswvingly so or was
circulated with reckless disregard for its truth or falsity”).

The plaintiff claims thatUSAC's statements tdhe Morning Calldefamed him. Those
statements were as follows: (1) USAC received a complaint concerningaihigffp (2) USAC
forwarded the complaint the Center(3) before referring the complaint, USAC “gathered enough
specificity to allege a policy has been violate{¥) the “allegation. . . included sexual

misconduct;” and (5) “When US/C] receives an allegationf sexual misconduct, [it is] not

" The parties disagree about whether Mr. Whiteman actually saiovigigation involved sexual misconduct. Def.’s
Br. at 8; Pl.’s Opm Br. at 22. In his deposition, Mr. Whiteman indicates he did not tell the reploatehe allegation
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making any determination of validity before reporting it to j@enter].” Compl. at 1B8; Pl.’s
Oppn Br. at 16;seePl.’s Oppn Br., Ex. J, Doc. No. 61-13.

USAC contends thathe statements are not capable of defamat@gning and the court
must grant summary judgment in regardttostatements tdhe Morning Callfor two reasons.

First, it asserts that itstatements are more than just substantially true; they are completely true.
Def.’s Br. at 16. Secondt claims that the plaintiff cannot show actual malice by clear and
convincing evidencdd. at 18-22.

In response tJSAC's first argument, the plaintiff claims thBiSAC “ignores the law in
Pennsylvania which provides that defamation may be established by implication andimsihuat
Pl’s Oppn Br. at 16-17 (citing Graboff 744 F.3dat 136). In response t&SAC's second
argument, the plaintiff argues thaiSAC's “decision to selectively reveal certain facts, while
purposely avoiding others” in conjunction with “violation of its own confidentiality and privacy
rules” constitutes evidence of actual malice sufficient to overcome the motigurumary
judgment.ld. at 21.

“Whether the contested statements are capable of defamatory meaning is a qtistion
for the court” to decideBlackwell v. Eskin916 A.2d 1123, 1125 (Pa. Super. 2007). “In reaching
this conclusion, the court must view the statements in conteBg}fer v. Lafayette Coll532
A.2d 399, 402Pa.1987) (citation omitted). “The touchstone in determining whether a statement
is capal# of defamatory meaning is how the statement would be interpreted by the average person

to whom it is directed.Mzamane v. Winfreys93 F. Supp. 2d 442, 479 (E.D. Pa. 20Dbitation

“was sexual in nature.” Whiteman Degit. 114:4-19. However, Mr. Whiteman drafted @mail to the reporter to
“make. . .clear” that “[w]hen receiving allegations of sexual misconduct, USA Cycdliages no determination of
the validity of the allegation before reporting it to the U.S. Center for Safe'SBbts Opp’n Br, Ex. . Viewingthe
evidence in the light most favorable to the maving party (the plaintiff), the court presumes Mr. Whiteman revealed
that this investigation concerned allegations of sexual misconduct.
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omitted. The court concludes th&atSAC's statements tdhe Morning Callwereincapable of
defamatory meaning because they were true. Eveheifstatements were not true, thane
incapable of defamatory meaning becauseetieno evidence th&atSAC's representativenade
the statements with actual malice.

a. The Statement® The Morning CalWere True

The court finds that the first, second, foudhd fifthstatements are objectively true, and,
therefore are not defamatokySAC received a complairgbout sexual misconduct regarding the
plaintiff. Def.’s Facts at 12; Pl's Respat { 12 seeDef.’s Br., EX. | (reporting that Mr. Whiteman
“spoke with a thirgparty reporter who” told him “a freelance journalist ha[d] been in contdlat wi
him and many others” concerning “sexual harassment, sexual misconduct, and se>azhgati
with underage female athletes towards Marty Nothsteth®AC forwarded the complaint to the
Center on November, PO17 Def.’s Facts at $2; Pl.'sResp.at 132. As a mandatory reporter,
USAC does not evaluate the credibility of an allegation before turning it over to the Cerger. P
Oppn Br., Ex. H at 2 (indicating that mandatory reporters “should not investigate, opatem
evaluate the credibility or validity of allegations involving sexual misconduct, as aioonalit
reporting to the Office.{emphasis omittedl)

Determining whether the third statementhat before referring the complaint, USAC
“gathered enough specificity to allege a policy has been vidlatesl true requiresadditional
scrutiny. The court concludes & Mr. Whiteman’s third statement ilscapable of defamatory
meaningfor two reasonskirst, becausef how the reasonable person would construe the third
statement irtontextwith the fifth statement. Seconagcausehe third statemens an opinion that

is not provable as false.
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First, the court examines the context of the staterfi@rennsylvania, an opinion cannot
be defamatory unless it may reasonably be understood to imply the existamogisziosed
defamatory factgustifying the opinion[,]” by failing to “disclose[] the factual basis behind” the
opinion. Remick v. Manfredy238 F.3d 248, 261 (3d Cir. 200Xjtéation andinternal quotation
marks omitted). Mr. Whiteman did not disclose the factuablEis opiniorthat he had gathered
enough specificity to allege a policy had been violated. Out of context, there might be a viable
argument that the reasonable persmuld presumethat Mr. Whitemanreviewed specific,
undisclosed allegations of sexual assault and ttiee undisclosed allegations were credible.
However, the fifth statement buttressgsinstany such presumption. Mr. Whiteman clarified that
USAC had not made “any determination of validity before reporting it t§Geater]” Therefore,
the reasonablperson would not read the third statement in context and conclude USAC had to
disclose these allegations to the Center because there were undisclosed defastatadyich
rendered the allegations credible.

Second, the courtonstruesMr. Whiteman'’s thid statement as an opinidhat is not
provable as fals@ he court must carefully analyze an opinion for its defamatory meaning because
“[ulnder the First Amendment there is no such thing as a false @eatZ v. Robert Welch, Inc.

418 U.S. 323, 339 (1972). However, there is no “wholesale defamation exemption for anything
that might be labeled ‘opinion.Milkovich v. Lorain Journal C9497 U.S. 1, 18 (199@kitation
omitted) Such a wholesale exception would “ignore the fact that expressicogimbn’ may

often imply an assertion of objective fadd'

There are two types of opinions: pure and mixed. “The pure type[] occurs when the maker
of the comment states the facts on which he bases his opinion of the planhtiffezn expresses

a” concluson. Restatement (Second) To8%566 (1977). “[T]he mixed type[] is one which, while
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an opinion in form or context, is apparently based on facts regarding the plaintiff or his conduct
that have not been stated by the defendanif.]Mr. Whiteman'’s third statement is a mixed
opinion in that he rendered the conclusion that he “gathered enough specificity to allegg a pol
has been violatet but did not indicatethe specific evidence he amassea support that
conclusion.

To determine whether Mr. Wiitnan's statement constitutes an opinion capable of
defamatory meaning, trmurt asks whether the statementpovable as false.Milkovich, 497
U.S.at 19. “[A] statement on matters of public concemnstbe provable as false before there can
be liability under state defamation law[I{d. (emphasis added). A statement’s falsity “may be
provable as false on two leveldd. at 20, n.7.“For instance, the stateméitthink Jones lied’
may beprovable as fale[if] . . .“the speaker really did not think Jones had lied, but said it anyway”
and if “Jones really had not liedd.

In the instant case, the plaintiff has not pointed to any evidence in the record that
demonstrates Mr. Whiteman did not believe that his investigation had produced enouggitgpecif
to allege a policy had been violated. Therefore, the court focuses on whether the sthtdrttent t
investigation produced enough specificity to allege a policy had been violated is provable. as fals
The court concludes that the statement is not provable as false because finding “endfigtyspec
to allege a policy had been violated” is a subjective metric that cannot be objectivebteddbr
its truth.

b. USAC Did Not Actwith Actual Malice

The First Amendment mandates ttsatlefendanact with actual malice for its statements
to constitute defamation about a public figuBee Stealdnlimited, Inc. v. Deaner623 F.2d 264,

272 (3d Cir. 1980) (describing standard and its origiMgCafferty 955 F.3d at 359 (“To show
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defamation, a public figure (even if just a ‘limited purpose public figure’ . . .) must shothéha
publisher acted with ‘actual malice.” (quotidgn. Future Sys., Inc. v. Better Bus. Bureau of E.
Pa, 923 A.2d 389, 400 (P&007))).“The question whether the evidence in the record in a
defamation case is sufficient to support a finding of actual malice is a questan.’bHarte-
Hanks Commc’ns Inc. v. Connaughtoii‘Harte-Hanks”), 491 U.S. 657, &3 (1989) (citation
omitted) The plaintiff must provide clear and convincing evidence that the defendant adted wit
actual maliceFranklin Prescriptions, Inc. v. The New York Tin@s, 267 F. Supp. 2d 425, 438
(E.D. Pa. 2003) (P]ublic figure is required to prove, by clear and convincing evidence, that the
defendant published false material by actual malice.”). “Actual malice is a term baaddes
not connote ill will or improper motivation. Rather, it requires that that the pubksther know
that its [statement] was fa2r publish it with reckless disregard for its truthlECafferty 955
F.3d at 359 (citation anidternal quotation marks omitted).

Before addressing the actual malice inquiry, the court must address gi®ltirguestion
of whether the plaintiff is ayblic official or public figure® “[I]t is for the trial judge in the first
instance to determine whether the pessfow respondent to be a public official” or public figure.
Rosenblatt v. BagB83 U.S. 75, 88 (1966) (internal quotation marks omitted). The court concludes
the plaintiff is both a public official and an gurpose public figure, because he was already a
member of the Lehigh County Board of Commissioners and was seeking a seat in thetalieised S

House of Representativasthe time of th events at issue in this cdsgeeGertz 418 U.Sat 345

81t is unclear whether thaaintiff concedes that his a pulic figure. SeePl.’s Oppn Br. at 19 (“[a]ssumingrguendo
that Plaintiff is a public figure”). Therefore, the court must address this.See Medure v. Vindicator Printing Co.
273 F. Supp. 2d 588, 608 (W.D. Pa. 2002) (“Determining whethkairatiff in a defamation case is a public or private
figure is a question of law for the court to decide.”).

9 At a minimum, he was a limited purpose public figure.
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(explaining alpurpose public figures are private individuals who are in “positions of such
persuasive power and influence that they are deemed public figures for all purposes”

The cournowturns to the actual malice inquiry. The plaintiff contendstW&AC s liable
for defamation for “implying the existence of false and defamatory facts ynghaartial,
misleading disclosures to the media about the reported incident, without also wigsdhuesi
dubious credibility of the report and the fact that the alleged victim had sworn ificaviathat
the allegations were not true.” Pl.’'s Op®Br. at 14(citation omitted) Suchomissions do not
amount to actual malicéThe actual malice standard is not satisfied by proof of even ‘highly
unreasonable conduct regtituting an extreme departure from the standards of investigation and
reporting ordinarily adhered to by responsible publishe@aihpbell vPa. Sch.Bds.Ass’n 336
F. Supp.3d 482, 498 (E.D. Pa. 2018) (quotingrte-Hanks 491 U.S.at 666). Rather, “actual
malice’ requires that ‘the defendant in fact entertained serious doubts as tatithefthis
publication.” Id. (quotingSt. Amant v. Thompsp890 U.S. 727, 731 (1968)). The plaintiff does
not point to a portion of the record that demonstralt®AC entertained any serious doubts about
the veracity of thestatements it made fthe Morning Call Even ifUSAC did not do enough to
substantiate these allegations prior to talkingte Morning Callit is not liablefor defamation
becausémere proofof failure to investigate, without more, cannot establssith serious doubts
as to the truth of the publicatioBertz 418 U.S. at 332.

The plaintiff claims thaHarte-Hanks Communications, Inc. v. Connaughmstructive
in this casébecause of the “purposeful avoidance doctiifeé’s Oppn Br. at 20.Harte-Hanks
involved a local newspaper’s coverage of a race for Municipal Judge. 491 U.S. &thé60.
newspaper endorsdte reelection of the incumbeater the challenger, Connaught&ee d.

(“Petitioner is the publisher of the Journal News, a local newspaper that subihatreelection
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of the incumbent, James Dolan.”). The incumbent’s Director of Court Services resighedsa
arrested on bribery charges prior to the electionThe most important witness to the bribery
charges against the Director of Court Services was Patsy Stefthert$668.In a taperecorded
interview withConnaughtonStephens explained how she had visited the Court Administrator and
made cash payments dispose of criminal charges on behalvafious relativesd.

The newspaper publishesh indepth story concernintpe investigationld. at 660. The
story focused oistephens’s sistera grand jury witness-who claimedthat Connaughton used
“dirty tricks” and offered her and Stephens tangible benefits in exchange for assistance with the
investigation Id. Connaughtoriiled a lawsuit claiming defamatioid. A jury found in favor of
Connaughton and the case eventually made its way to the SupremdCet661—-63.

The Court unanimously concluddtatthe defendant acted with actual malice, because the
defendant purposefully avoided the truth by failingnweestigate‘obvious reasons to doubt the
veracity of the informant or the accuracy of [the] redditdd. at 688 (citation andnternal
guotation marks omitted). The Court found that there was adequate evidence to déenthrestra
newspaper “had serious doubts concerning the truth of [Stephens’s sister’s] reroankas
committed to running the story[.Jd. at 682.These serious doubts stemmed from the paper’s
interview with Connaughton and five other witnesses, which stood in direct contrastificspe
parts of the paper’s interview with Stephens’s sisigr.at 691. Rather than unpack these
contradictions by speaking to Stephens directly, the paper opted to purposefully avoid the truth
and publish a story in spite of serious douBt=® d. at 682 (It is utterly bewildering. . .that the
Journal News committed substantial resources to investigating [Stephetes’s]st$daims, yet
chose not to interview the one witness who was most likely to coijifiemr} account of the

events.”). The Court drewdistinction between this “purposeful avoidance of the truth” and the
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“failure to investigate Id. at 692. The court maintained that the failure to investigatelet not
“support a finding of actual maliceld. (citation omitted).

This case is digtct from Harte-HanksbecausdJSAC's representative, Mr. Whiteman,
did not have reasons to seriously doubt his statemeiitsetdorning CallIn Harte-Hanks the
Court contemplated whether the paper’s willful ignorance of the truth, despiteptiéspaany
reasons to doubt the validity of the story, constituted actual mblere, he plaintiff claims that
USAC's failure to speak witlhim and the alleged gtimsis akin to the newspaper’s purposeful
avoidance of the truth iHlarte-Hanks However, inHarte-Hanks the newspaper knew its main
source might be faulty and published her statements anyway, choosing not to drill down on the
evidence that might contradict her. In this ca$8AC's representative, Mr. Whitemadid not
have reason to doubty of his statements Tthe Morning Call because each of these statements
was true As such, the plaintiff has failed to show a genuine issue of material facindeetioer
USAC acted with actual malice.

3. Is There a Genuine Issue of Material Fact as to the Invasion of Privacy—Falseht
Claim?

“Pennsylvania recognizes the tort of false light invasion of privacy, and has adopted the
Restatement (Second) of Torts definition of Kliller v. Shubin Case No. 4:18v-1754, 2016
WL 2752675, at *8 (M.D. Pa. May 11, 2016¢e alsdHarris by Harris v.Easton Publ'g Cq.483
A.2d 1377, 1383 (Pa. Super. 1984) (“Our state courts have cited with approval the Restatement
(Second) of Torts 88 652 for support regarding invasion of privacy matters. We believe that
the Restatement most ably defines ¢hements of invasion of privacy as that tort has developed
in Pennsylvania.” (internal citation omitted)ynder section 652E dhe Restatement

One who gives publicity to a matter concerning another that places the other before

the public in a false light is subject to liability to the other for invasion of his
privacy, if
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(a) the false light in which the other was placed would be highly offensive to a
reasonable person, and

(b) the actor had knowledge of or acted in reckless disregard as to ttyeofatlsé
publicized matter and the false light in which the other would be placed.

Restatement (Second) of Tort$S2E.

The difference betweemvasion of privacy—false lightand defamation is “false light
invasion of privacy offers redress not merely for the publication of matters thabasbly false,
but also for those that, although true, are selectively publicized in a mannengradalse
impression."Miller, 2016 WL 2752675, at *8 (citation and internal quotation marks omifted).
prove invasion of privacy false light “[i]t is enough that [the plaintiff] is given unreddersand
highly objectionable publicity that attributes to him characteristics, condudi@fslibat are false,
and so is placed before the public in a false positiRastatement (Second) Torts § 6528&t. b
(describing false light invasion of privacy@lation to defamation)Essentially, “[t]he tort of false
lightis. . .committed when someone tells part of the story, and selects the worst parts ofythe stor
to male the other look badNMiiller, 2016 WL 2752675, at *8.

The courtfinds thatthe plaintiff has not demonstrated there is a genuine issue of material
fact as to whetheSAC placed him in a false lighHor two reasons. First)SAC's “truthful
information about an ongoing investigation woprdt] have been highly offensive to a reasonable
person.”ld. at *9. The informationUSAC provided toThe Morning Call‘was truthful, concise,
and not selectiveId. The information did not indi¢a that the plaintiff actually perpetrated sexual
assault, rather that there were allegations of assault and those allegatitarsohigtl specificity
to allege a policy has been violate8econd and, “[p]Jerhaps most importantly, the information
dissemimted was of legitimate concern to the publid.*The value and efficacy of” the public’s

right to elect members of the government “depends on the knowledge of the comparatsrze mer
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and demerits of the candidates for public trust, and on the equal freedom, consequently, of
examining and discussing these merits and demerits of the candidatesvelypetarte-Hanks

491 U.S. at 687 (citation and internal quotation marks omifiégxefore, aan individual running

for public office, the “[p]laintiff's stature in the community as a public figure resulted in a
relinquishment of insulation from scrutiny of [his] public affdirMiller, 2016 WL 2752675, at

*9 (citation and internal quotation marks omitteahd he “cannot cry Foul! when” an entity or
individual “attempts to demonstrate that.helacks. . .sterling integrity.” Harte-Hanks 491

U.S. at 68{citation and internal quotation marks omitteiycordingly, there is no genuine issue

of material fact that would preclude summary judgment ofatke light invasion of privacy claim.

4, Is There a Genuine Issue of Material Fact as to the Intrusion Upon Seclusion
Claim?

To establish intrusion upon seclusion under Pennsylvania law, a plaintiff must demonstrate
(2) “an intentionaintrusion” (2 “upon the seclusion [the plaintiff’s] private concer(®™ which
was substantial and highly offensive to a reasonable person,” and (4) “aveesufécts to
establish that the information disclosed would have caused mental sufébange or humiliation
to a person of ordinary sensibilitie®bring v. Google In¢.362F. App’x 273, 27879 (3d Cir.
2010) (quotindro Golf Mfg., Inc. v. Tribune Rev. Newspaper,809 A.2d 243, 247 (Pa. 2002))
seeRestatement (Second) of Tort$382B(defining intrusion upon seclusidart with these same
criteria) Unlike a claim of defamation or invasion of privaefalse light, intrusion upon seclusion
“does not have an element of publicatioBrbwn v. United State€iv. A. No. 171551, 2018 WL
741731, at *11 (E.D. Pa. Feb. 7, 201@)tation omitted) seeRestatement (Second) of Torts
8 658 cmt. a (“The form of invasion of privacy covered by this Section does not depend upon

any publicity given to the person whose interest is invaded or to hissdff The court concludes
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that the plaintiff has not established that there is a genuine issue of materialttatttefirstwo
elements of intrusion upon seclusion, and, theredsegrants summary judgmean this claim

First, the plaintiff has failed to demonstr#tatthere is a genuine issue of material fact as
to the intentional intrusion. Intentional intrusion occurs when an actor “beli@visssubstantially
certain, that he lacks the necessary legal or personal pernissiammit the intrusive actlh re
Nickelodeon Consumer Priv. Liti®27 F.3d 262, 293 (3d Cir. 201@uotingO’Donnell v. United
States891 F.2d 1079, 1083 (3d Cir. 1989he plaintiff argues thai SAC “invaded[hi] s privacy
knowing that JSAC] wassubject to the confidentiality provisions[the Center’sPractices and
Procedures, and that therefore it lacked the necessary legal or personal petmissnmit such
tortious acts.” Pl.’'s Opp Br. at 29. However, as discussed previously, the Cenode
provisions concerning privacy apply to alleged victims and reporters, not to the alleged
perpetratorsSeead., Ex. H at 34. Further, it is undisputed thdSAC consulted ifhouse counsel
prior to speaking witfThe Morning Call Def.’s Facts at $4; Pl.’s Resp. at §4. Therefore, the
plaintiff provides the court with no evidence thaBAC believed it lackechecessary legal or
personal permission to speakTioe Morning Call

Second, the plaintiff fails to demonstrate thiatre is a genuine isswf fact as to an
intrusion uponhis private concerndgntrusion upon theeclusionof another occurs “when [the
defendant] has intruded into a private place, or has otherwise invaded a private sdthtisien t
plaintiff has thrown about his person diaérs.” In re Nickelodeon Consumer Priv. Liti$27 F.3d
at 293(alteration in original) (citations andternal quotation marks omittedjhe Restatement
provides varying examples of intrusionghese examples fall into three buckets: the physical
intrusion, the sensory intrusioandthe otherinvestigatory intrusionA physical intrusion is an

intrusion ‘into a place in which the plaintiff has secluded himself, as when the defendast forc
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his way into the plaintiff's room in a hotel[.]” Restatement (Second) of ToBS® cmt. b.A
sensory intrusion is an intrusiéhby the use of the defendant’s sensesto oversee or overhear

the plaintiff's private affairs, as by looking into his upstairs windows with binewaatapping

his telephone wires.”ld. An “other investigatory intrusioh is “some other form of
investigation. . . into[the plaintiff’s] private concerns.id. Examples of “some other form[s] of
investigation” include “openinfthe plaintiff’]s private and personal mail, searching his safe or
his wallet, examining his private bank account, or compelling him by a forged court order to permit
an inspection of his personal documentd.”

The plaintiff argues thdtehad “an expeeition of privacy. .. with respect to thECenter’s]
investigation and the underlying accusations[,]” and, “[a]ccordingly, there is a gersueeois
material fact as to whethfd SAC] invadedhi]s personal space, affairs or concerns.” Pl.’s’@pp
Br. a 28-29.The plaintiff's purported intrusion does nuatly fallinto any of the three buckets
of examples provided in the Restatement. The closest fit isttier investigatory intrusion.
However,USAC performed no investigation in disclosing theseesteants toarhe Morning Call
USAC did not perform any act remotely analogous to “opening [the plaintiff's] personal mail,
searching his safe or his wallet, examining his private bank account or compellibyg aiforged
court order to permit an inspection of his personal documents.” RestatemamdSef Torts
§ 652B cmt. b.

The plaintiff argues this case is similarBmown v. United StateendDoe v. Kohn Nast &
Graf P.C, 866 F. Supp. 190 (E.D. Pa. 1994) Brown, the plaintiff brought amction against a
medical center after an employee of the center disclosed the plairgdfis mformation to a third
partyin violation of HIPAA regulations and the center’s privacy pal@sown 2018 WL 741731,

at *11. In Dog an attorney with HIV breght an action against a law firm after the law firm
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allegedly opened the plaintifittorneys personal mail. 866 F. Supp. at 19%his case is distinct
from BrownandDoebecaus&SACdid not perform an intrusive investigation in the same manner
as the diendants inBrown and Doe Reporters approachedSAC; USAC disclosed this
information to the Center; andSAC succinctly confirmed torhe Morning Callthat it had
received such informatiorand passed it onto the Centdrherefore, the plaintiff cannot
demastrate a genuine issue of material fact that would preclude this court fromgsterimary
judgment on his intrusion upon seclusion invasion of privacy claim.
IV.  CONCLUSION

For the reasons set forth above, the court gld8tsC's motion for summaryydgment.
Although the court concludes that the SSAA immunl284\C from liability with respect to Mr.
Whiteman'’s statements Tthe Morning Callit does immunize ifor the act oplacing the plaintiff
on the list of suspended riders. The calsbconcludes that there is no genuine issue of material
fact such that the plaintiff can demonstid®AC's statemers toThe Morning Calrendeiit liable
for the torts of defamation, invasion of privaeyalse light, or invasion of privaeyintrusion
upon seclusion.

The court will enter a separate order.

BY THE COURT:

/s/ Edward G. Smith
EDWARD G. SMITH, J.
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