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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DAISYVETTE ACEVEDO : CIVIL ACTION
V.

ANDREW M. SAUL!

Commissioner of Social Security

Administration NO. 19-2310

MEMORANDUM OF DECISION

THOMAS J. RUETER
United States Magistrate Judge January 10, 2020

Plaintiff, Daisyvette Aceveddiled this action pursuant to 42 U.S.C. 8§ 405(g),
seeking judicial review of the final decision of the Commissiohé&neSocial Security
Administration (“Commissioner”) denyingehclaim for supplemental security inconfeésSr’)
under TitleXV | of the Social Security Act (“Act?)

Plaintiff filed a Brief and Statement of Issues in Support of Requestefoew
(“Pl’s Br), defendant filed a ResponseRtaintiff's Request for Review Def.’s Br.”), and
plaintiff filed a reply thereto (“Pl.’s Reply.) Additionally, defendant filed a Motion to Stay
(Doc. 15), to which plaintiff filed a response in opposition (Doc. 16). For the reasons set forth
below, theplaintiff's Request for Reviewvill be GRANTED to the extent that the casdl be
remanded for further proceedings, and the Motion to Bithyoe DENIED.

l. FACTUAL AND PROCEDURAL HISTORY
Plaintiff filed an application fo6Slon October 30, 201%lleging disability

beginning September 30, 2008. (R. 157-@3aintiff's claim wasdenied initially;she then filed

! On June 4, 2019, Andrew M. Saul became the Commissioner of the Social Security
Administration. Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, AndrgauM
should be substituted as the defendant in this case.
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a request for a hearing. (RD-89, 93-95. A hearing was heldroJanuary 18, 2018¢efore

Administrative Law Judge (“ALJ"Brian Battles (R. 37-69.) Plaintiff, represented by counsel,

appeared and testifiedA vocational expert (“VE”) wagavailable to testifyat the administrative

hearingby telephone, but the ALJ did not seek testimony at that timelnsteadthe ALJ

obtained responses to written interrogatories from the VE and from a medliea EKE”)

subsequent to the hearin§eeR. 270-91, 1024-28.

In a decision dated June 26, 2018, the ALJ found that plaintiff was not disabled

under the Act. (R. 12-31.) The ALJ made the following findings:

1.

The claimant hasotengagd in substantial gainful activitgince October
22, 2015, thepplication @te(20 CFR 416.97 & seq.).

The claimant has the following severe impairmehidradenitis
suppurativa; migraines; depression; anxiety; bipolar disorder; and scoliosis
(20 CFR 416.20(c)).

Theclaimantdoesnot have an impairment or combination opeirments
that meetsor medically equal the severity of one of the listed
impairments in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR
416.920(d), 416.925, and 416.926).

After careful consideration of the entire record, the undersigned finds that
the claimant has the residual functional capacity to perform sedentary
work as defined in 20 CFR 416.967(a) except thatesuld occasionally
balance, stoop, kneel, crouch and crawl and occasionally climb ramps and
stairs. The claimant cannot climb laulg, ropes, or scaffolds. The

claimant cannot work in hazardous environments such as unprotected
heights or around dangerous machinery and open flames. The claimant
can tolerate occasional contact with supervisors, coworkers, and the
public. The claimaincan perform unskilled, simple, routine, repetitive
tasks and can work in a low stress job, defined as only making occasional
decisions, and tolerating only occasional changes in the work setting.
Finally, the individual would need to be in a position that would allow her
to stand for 5 minutes after sitting for 30 minutes, in addition to normal
breaks, throughout the workday while remaining at the workstation to
alleviate pain and discomfort.

The claimanhas ngpast relevant work20 CFR 416.965).



6. The claimant was born ddeptember 15, 198and was30 years old,
which is defined as a younger individual age 18-44, onléitethe
application was fileq20 CFR 416.963).

7. The claimant haat least a high school education and is able to
communicate in Englis(R0 CFR 416.964).

8. Transferability of job skills is nan issue because the claimdoes not
have past relevant wo(R0 CFR 416.968

9. Considering the claimant’s age, education, work experience, and residual
functional capacitytherearejobs that exist in significant numbers in the
national economy that the claimaranperform (20 CFR #6.969 and
416.%9(a)).

10. The claimanhas not been under a disability, as defined in the Social
Security Act,sinceOctober 22, 2015he date the application was filed
(20 CFR 416.92@®)).

(R.15-31.)

Plaintiff filed a request for review of th&LJ’s decision that was denied and the
ALJ’s decision became the final decision of the Commissioner. (R. 1-8, 1pBBmitiff now
seeks judicial review of the ALJ’s decision pursuant to 42 U.S.C. § 405(g).
. STANDARD OF REVIEW

The role of this court on judicial review is to determine whether there is

substantial evidence in the record to support the Commissioner’s decision. Hagansw @fom

Soc.Sec, 694 F.3d 287, 292 (3d Cir. 2012) (citing 42 U.S.C. § 405¢g)}, denied, 571 U.S.

1204 (2014)Plummer v. Apfel, 186 F.3d 422, 427 (3d Cir. 1998ubstantial evidence is

defined as “such relevant evidence as a reasonable mind might accept as adequaie t supp

conclusion.” _Biestek v. Berryhill, 139 S. Ct. 1148, 1154 (2019) (quoting Consol. Edison Co. v.

NLRB, 305 U.S. 197, 229 (1938)pubstantial evidence is more than a mere scintilla of

evidence, but may be less than a preponderance of the evidesceum v. Sec’y of U.S. Dep't

of Health and Human Serv., 48 F.3d 114, 117 (3d Cir. 1995). This court may not weigh




evidence or substitute its conclusions for those of the fact-finder. Burns v. Bagil2aF.3d

113, 118 (3d Cir. 2002) (citing/illiams v. Sullivan 970 F.2d 1178, 1182 (3d Cir. 1992As

the Third Cirait has stated, “so long as an agency’s-faxtting is supported by substantial

evidence, reviewing courts lack power to reverse . . . those findings.” Monsour Med. Ctr

Heckler, 806 F.2d 1185, 1191 (3d Cir. 1986).

To be eligible for benefits, the claimant must demonstrate an “inability to engage
in any substantial gainful activity by reason of any medically determimpdlylsical or mental
impairment which can be expected to result in death or which has lastedber @gmected to
last for a continuous period of not less than 12 months.” 42 U.S.C. § 1382c(a)(3)(A).
Specifically, the impairments must be such that the claimant “is not only uonatehis
previous work but cannot, considering his age, educationyaridexperience, engage in any
other kind of substantial gainful work which exists in the national economy.” 42 U.S.C. §
1382c(a)(3)(B). Under the Act, the claimant has the burden of proving the existence of
disability and must furnish medical evidence indicating the severity of thermed. 42
U.S.C. 81382c(a)(3)(H)(i).

The Social Security Administration employs a fpart procedure to determine
whether an individual has met this burden. 20 C.F.R. § 416.920s process requires the
Commissioner to consider, in sequence, whether a claimant: (1) is currently empRykds @
severe impairment; (3) has an impairment which meets or equals the requsrefreehisted
impairment; (4) can perform past relevant work; and (5) if not, whetbearidimant is able to
perform other work, in view of his age, education, and work experiédeeid. The claimant

bears the burden of establishing steps one through four of the five-step enghuatiess, while

2 For purposes of this opinion, the court will refer to the version of the relevant regulation
in effect at the time of the ALJ’s decision dune 26, 2018.
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the burden shifts to the Commissionestaip five to show that the claimant is capable of

performing other jobs existing in large numbers in the national economy. Hess v. IGdfmm’

Soc. Se¢.931 F.3d 198, 20@d Cir.2019.
1.  BACKGROUND
At the time of thelanuary 18, 201&dministrativehearing, plaintiff was thirty
two years old and lived with her fourtegearold daughter in a two-story home. (R. 45-46.)
Plaintiff has a driver’s license and estimated that she drives once per weekted doctor’s
appointment or to pick up her daughter. (R. 47.) With respect to her education, plaindff state
that she is a high school graduate and also obtained a certification in mediogl fR. 47-48.)
Plaintiff's counsel explained that plaintiff has hidradenitis suppurativa (fHS”
which results in skin lesions on her back, arms, face, hips, and groin. (RP4intiff's
counsel noted that HS is a listed condition assertedhat plaintiff meets the requirements of

Listing 8.06% Id.

3 HS is “a chronic suppurative disease of skin that bears apocrine sweat glaftisirch

the axillae or anogenital region, caused by occlusion of pores with secondaryabadection

of the glands. Tender red abscesses develop, enlarge, and eventually break through the skin,
yielding purulent or seropurulent drainage. When lesions heal, fibrosis remains,anehiees

lead to sinus tract formation and scarrin@brland’s Illustrated Medical DictionarB2nd ed.
(2012) at 859.

Plaintiff stated that HS causes cysts on a weekly basis. (RP&Intiff has been treated
with gauzeantibiotics and pain medicationld. In addition, plaintiff has had four surgeries to
remove the cysts, and had such surgery one week prior to the administrative. hgarigr59.)

The cysts have occurred on her armpit, stomach, and groin area. (R.59.) Inresponse to
guestioning by the ALJ, plaintiff indicated that she has difficulty going up and tluevstairs

when she has a flatg of her skin condition, due to the painful, burning sensation caused by the
lesions. (R. 46.)

4 Listing 8.00 deals with skin disorderSee20 C.F.R. Pt. 404, Subpt. P, App. 1 § 8.00.
Specifically,Listing 8.06 provides: “Hidradenitis suppurativa, with extensive skin lesions
involving both axillae, both inguinal areas or the perineum that persist for a8 leestths
despite continuing treatment aggcribed.”20 C.F.R. Pt. 404, Subpt. P, App. 1 § 8.06.
“Extensive skin lesions” are defined as:



When asked to explain why she is unable to worknfitatestified that she
cannot work due to pain from her skin condition. (R. 52-53.) Plaalsiffstated that her skin
condition causes her to feel depressed and tired, and that the pain causes pvithlemi&ing
and dressing, to the extent that she is unable to put on underwear or shoes.® (RaiB8ff
stated that thpain is so severe that she is unable to report to wdrkin response to the ALJ’s
guestion, plaintiff confirmed that absenteeism is the reason that she has had nurheraach
of a short duration. (R. 53-54.) She is unable to maintain employment on a continuous and
sustaining basisld. In addition,plaintiff confirmed that her physical impairments affect her
mental state. (R. 54.)ldntiff lacks motivation to accomplish her daily chores when she is
suffering from a painful flar@ip. 1d. Plaintiff also explained that HS causes her to feel self
conscious and uncomfortable around other people. (B655For example, she participates
parent/teacher cderences over the phone rather tatendinghe meeting aschool. (R. 55.)
In addition, the physical pain of HS causes difficulty with concentration aecdtsiffier ability to
sleep. (R. 56, 62.) Although she has suffered from HS since 2008, the condition has worsened

over the years. (R. 55.)

those that involve multiple body sites or critical body areas, and resweny aerious
limitation. Examples of extensive skin lesions that result in a very serious limitation
include but are not limited to:
a. Skin lesions that interfere with the motion of your joints and that very
seriously limit your use of more than one extremity; that is, two upper
extremities, two lower extremities, or one uppeit ane lower extremity.

b. Skin lesions on the palms of both hands that very seriously limit your
ability to do fine and gross motor movements.
C. Skin lesions on the soles of both feet, the perineum, or both inguinal areas

that very seriously limit your ability to ambulate.
20 C.F.R. Pt. 404, Subpt. P, App. 1 § 8.00.

5 Upon further questioning by the ALJ, plaintiff clarified that when she haseadtarpain

is caused by any type of movement, not only when going up and down stairs. (R. 63-64.)
6



With respect to her work history, plaintiff's past work includes employnsat a
home care aide,\warehouse worker, and a telephone customer service agent. (R. 50-51.)
Plaintiff initially testified hat shdast worked in 2012, but acknowledged that she had earnings
of approximately $2,000 in 2015 and $221 in 2016. (R. 48.) Plaintiff explained tHashe
attempted to work as a janitor and as a home carelaitleas beennable to maintain
employment due to her skin condition. (R. 50.) The ALJ noted that while plaintiff's work
history reflects numerous employers, each job was held for a short duration. (R.51.) As a
result, the ALJ determined that plaintiff’'s work history did not constitute pastael work
under Social Security parametel®R. 52.)

The ALJ advised the VE that he would not tdke VE’stestimony at that time,
but that he would likely send post-hearing interrogatories for her consideratiorspodse,
because he neededra time to comprise a hypothetical questi¢R. 64.) The ALJ also
indicated that he would likely pose interrogatories to an ME. (R. 65-68.) After annguihat
the record would be kept open for the submission of additional medical reeotaigirg to
plaintiff's most recent surgeryhe ALJ adjourned the hearing. (R. 68.)

V. DISCUSSION

The ALJ found that the evidence of record supports a findingthatiff has
severe impairmentdutthe impairmentslo notmeet or medically equal one tbfe impairments
listed in20 C.F.R. Part 404, Subpart P, Appendix 1. (R. 1»-Whimately, the ALJ concluded
that plaintiff retairs the residual functional capacityRFC’) to performa range of sedentary
work as detailed inils decision. SeeR. 18. Plaintiff presentlycontends that substantial
evidence does not support the ALJ’s decisiSpecifically, plaintiff argues that the Aleired in

evaluating hephysicaland mentaimpairments.(Pl.’s Br. at3-24 Pl.’s Reply atl-6.) In



addition, relying on Lucia v. S.E.C., 138 S. Ct. 2044 (2018), plaintiff contends that the case

should be remanded to a different ALJ who has been constitutionally appointed. (PL'34Br. a
29; Pl.’s Reply ab-9.) Defendant maintains that substantial evidence supports the decision of
the ALJand that the court should reject plaintiff’'s Appointments Clause claim becaus fotv
presented to the SSA during the administrative prog&sst.’s Br. at1-24.)
A. Appointments Clause Challenge

Plaintiff avers that the ALJ did not exercise lawful authority when plaintiff's
claim was denied, because the ALJ was an inferior officer who was not prappdinted
pursuant to the Appointments Clause of the United States Constit(fibis. Br. at24-29 Pl.’s
Reply at6-9.) SeeU.S. Const., Art. 1l, § 2, cl. 2 (Congress may vest appointment of “inferior
Officers ... in the President alone, in the Courts of Law, or in the Heads of Departjndnts
Lucia, the Supreme Court held that the Securities and Exchange Commission’s ALJ was
appointed in violation of the Appointments Clause because the ALJ was appointed bafSEC st
members, not the SEC department head. 138 S. Ct. at 2055. The Court found that Lucia made a
timely challenge to the constitutiahvalidity of the ALJ’s appointment and remanded for a
hearing by either a properly appointed ALJ or the SEC it$&lf Accordingly, plaintiff
presently contends that this case should be remanded to a different ALJ who has been
constitutionally appoirgd. (PIl.’s Br. at29.) Defendant counters that plaintiff forfeitedrh
Appointments Clause claim becawbe failed to assert this challenge during the administrative

proceedings. (Def.’s Br. d:13) SeeTurner Bros., Inc. v. Conley, 757 kpp’x 697, 700 (10th

Cir. 2018) (not precedential) (“Appointments Clause challenges are nonjtioisdi@and may be

waived or forfeited.”) (citing=reytag v. Comm’r, 501 U.S. 868, 878-79 (1991)




To date, neither the United States Court of Appeals for the Ticdit Court
nor the Supreme Court has determined whdtberais applicable to Social Security ALasd

courts within this Circuit have diverged on this issue. Compare Marchant o/b/o A.A.H. v.

Berryhill, 2019 WL 2268982 (E.D. Pa. May 28, 2019), Muhammad v. Berryhill, 381 F. Supp. 3d

462 (E.D. Pa. 2019andCox v. Berryhill, 2018 WL 7585561 (E.D. Pa. Dec. 18, 20lvh

Culclasure v. Comm’r of the Soc. Sec. Admin., 375 F. Supp. 3d 559 (E.D. Pa. 0ji€3)|

filed, No. 19-2386 (3d Cir. June 17, 2019), Cirko v. Berryhill, 2019 WL 1014195 (M.D. Pa. Mar.

4, 2019, appealfiled, No. 19-1772 (3d Cir. Apr. 10, 201Bizarre v. Berryhil] 364 F. Supp. 3d

418 (M.D. Pa. 2019pppealfiled, No. 19-1773 (3d Cir. Apr. 17, 201@ndPerez v. Berryhill

No. 18-1907 (Doc. 15) (E.D. Pa. Jan. 7, 2019), Report and Recommendation adopted, (Doc. 22)

(E.D. Pa. Apr. 23, 2019appeal filed No. 19-2428 (3d Cir. June 20, 2019). However, the issue
currently is under review by the Third Circuit on a consolidated afp&e&l argument was
heard on November 13, 2019.

Neverthelesshis court finds the reasoning of Marchant o/b/o A.A.H. v.

Berryhill, 2019 WL 2268982 (E.D. Pa. May 28, 2019) (Kelly, J.) and Muhammad v. Berryhill,

381 F. Supp. 3d 462 (E.D. Pa. 2019) (Pappert, J.), to be persuasive on the Appointments Clause
issue. As such, plaintiff has forfeitedrnight to challenge the constitutionality of the ALJ’s
appointment by failing to timely assert this issue during the administrative prdRessand on

this issue is not warranted.

6 Notices of appeal were also filed in several Eastern District of Pennsylvania Sases

e.g, Wilson v. Comm’r, No. 19-2639; Ready v. Comm’r, No. 19-253@&driguez v. Comm'r,
No. 19-2501 Perez v. Comm’r, No. 19-2428ulclasurev. Comm’r, N0.19-2386.




B. Consideration of Evidenceof HS

Plaintiff contends that the ALJ committed a series of legal errors in evaluating the
medical evidence related to HS and formulating plaintiff's RFC. (Pl.’stB-1&.) RFC refers
to the nost a claimant can do despite higritations. 20 C.F.R. § 41649(a)(1) The RFC
assessment must be based upon all relevant evidence, including medical recoods sagatie
opinions, and a claimant’s description @fbwn symptoms. The final responsibility for
determining a claimant’s RFC is reserved exclusif@hythe Commissioner, who will not give
any special significance to the source of another opinion on this issue. 20 C.F.R. 8§
416.27(d)(3)7

Pursuant to the regulations in effect at the time of the ALJ’s deciinALJ
must give medical opinions the weight he deems appropriate based on factors duetinas w
the physician examined or treated the claimant, whether the opinion is suppantedibgl
signs and laboratory findings, and whether the opinion is stem$iwith the record as a whole.
See20 C.F.R. 8§ 416.927. An ALJ shall “accord treating physicians’ reports great weight,
especially when their opinions reflect expert judgment based on a continuing obsenV&tie

patient’s condition over a prolonged period of tim&ldrales v. Apfel 225 F.3d 310, 317 (3d

Cir. 2000) (internal citations omitted). The regulations provide th&tla shall give a treating
physician’s opinion controlling weight when it is “well-supported by medicalbeptable
clinical and laboratory diagnostic techniques” and it is not “inconsistent with the other
substantial evidence” in the record. 20 C.F.R. § 404.1527(dj the opinion of a treating
physician conflicts with that of a non-treating, non-examining physicianAtld may choose

whom to credit but cannot reject evidence for no reason or for the wrong rédsales 225

! The court notes that 20 C.F.R. 8§ 414.@pplies because plaintiff's claim was filed
before March 27, 2017.
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F.3d at 317 (citindPlummer 186 F.3d at 429). That is, a treating source’s opinion may be
rejected “on the basis of contradictory medical eviderielinmer 186 F.3d at 429, or if it is

unsupported by sufficient clinical data, Newhouse v. Heckler, 753 F.2d 283, 286 (3d Cir. 1985).

An ALJ may not reject a treating physician’s opinion based usoovim credibility judgments,

speculation, or lay opinionMorales 225 F.3d at 317.

Plaintiff contendghatin analyzingher RFC, the ALJ failed to properlyonsider
the opinion evidence, and other evidence, which establishes that plaintiff is unabl& tueor
to pain during a flare-up of Hn particular, plaintiffcontendghat the ALJfailed to properly
address the evidence of absenteeism, instead reasoning that a sedentarghjatiows for
sitting for eight hours a day, with a five-minute standing option every thirty esnut
accommodateglaintiff’'s functional limitations during@HS flareup. 1Id. The court agrees that
the ALJ’'s RFC analysis is not supported by substantial evidence.

When formulating plaintiffs RFCthe ALJ addressed the evidence of record
pertaining to plaintiff's clans that she is unable to work due to various health issues, including
HS. In a detailed decision, the ALJ analyzatkr alia, plaintiff's testimony treatment records
pertaining to plaintiff's physical and mental impairmenie February 2016 opinion of the State
agencypsychological consultant, Erin Urbanowiscz, Psy.D.; the February 8, 2016 opinion of
psychiatricconsultative examine6tephanie Adam, Psy.D.; the September 2013 opinion of
plaintiff's treating physician which addressed a back impairment; an 2@t# opinion of
Raghavendra R. Siragavarapu, M iertaining to plaintiff's mental status and diagnoses;
October 2015 GAF score assessed during therapy; the December 2016 and January 2018
opinions of plaintiff's treating physician, Randolph Wojcik, Jr., M.D., who performedesuomn

several HS lesions; the February 23, 2018 opinion of ME Jennifer Turkish which was provided

11



in response to the ALJ’s interrogatories; and a Third Party Function Repupteted by
plaintiff's mother (R. 1829.) Plaintiff presently contends, however, that the opinion evidence
supports her claim of greater limitatiothse to HS than acknowledged by the ALJ. That is,
plaintiff avers that the opinion evidence demonstrates that plaintiff is unable to work during an
HS flareup due to severe pain, and that plaintiff has had numerous flare-ups during the relevant
time period, but the ALJ failed to properly address the evidence that supports this@ontent

In support of her argument, plaintiff points to evidence in the treatment records
that document plaintiff's claim that she suffers from severe pain duribtpdtareup. For
examplea March 24, 2015 progress note indicates ghaintiff called the office of her primary
care doctor seeking an appointment for treatment of HS cysts on her buttoicitst also
advised that she was not certain whether she would be able to attend the appoirtauset be
she could not drive due the severity of the pa@nd the location of theyst (R. 463.) A
subsequent progress note dated April 8, 2015, reflects that plaintiff sought an appointnient due
the “unbearable” pain from the HS cyst on her buttock. (R. 465.) In addition, on June 25, 2015,
plaintiff presemed to the emergency department for treatment of an abscess on her abdomen that
had been present for four days. (R. 388-89.) Other lesions were obdervethintiff was to
follow up with her surgeon and was instructed to refrain from working that day. (R. 389.)

On December 30, 2016, Dr. Wojcik evaluated plaintiff for HS in her groin area.
(R. 784-87.) He prescribed antibiotics and Epsom salt soaks to allow the acute infection t
subside; plaintiff was to return in two weeks. (R. 787.) Dr. Wojcik provided a “To whom it may
concern” letter dated December 30, 2016, which reflects that plaintiff should umsedxcom
work due to illness. (R. 803.) The letter reflects a time pefiéd2/29/16 through 12/12/16”

[sic] with a return to work date of “12/13/161d. A January 3, 2017 treatment notdicates

12



that plaintiff sought treatment in the emergency department on December 3lfoP@%éision
and drainage of the affected site. (R. 791.) Plaintiff was instructed to continue orstiréopce
course of antibiotics and to follow-up with Dr. Wojcik in one week. (R. 794.) On January 13,
2017, plaintiff was again evaluated by Dr. Wojcik and scheduled for excision, whichestour
February 2017. (R. 791006) A September 14, 2017 treatm@ote from plaintiff’'s primary
care physician, Brian Shablin, M.D., documents that plaintiff was “sitting unctabfgiin a
chair leaning to her left” when she sought treatment for an HS lesion on her butto®B89{R
40.) She also was observed limping. (R. 940.) Plaintiff was prescribed ibuprofen anchVicode
for pain; it was noted that plaintiff was to see a rheumatologist and a dermatf@otie
condition. (R. 942-43.) From December 2017 to January 2018, Dr. \Ngjaik treated
plaintiff for HS, including the performance of an excision of an HS ¢§stR. 1006-23.
In response to interrogatories supplied by the ALJ, Dr. Turkish opined that
plaintiff has HS lesions “periodically” and that she “suffer[s] from painrd [a] flareup,” but
that plaintiff’'s condition did not meet the durational requirements of Listing 8.06. (R. 1027.)
With respect to plaintiff's functional limitations resulting from HS, Dr. Turkismeg that
plaintiff has difficulty walking and $ing during a flareup, but that she can “dress, bath[e] and
shop.” (R. 1028.)
In his decision, the ALJ stated the followimgth respect tdr. Wojcik’s
opinions:
Randolph Wojcik, Jr., M.D., opined in December 2016 the claimant was to be
excused fronwork between December 12 and 29, 2016, but inconsistently noted
she may return to work on December 13, 2016 with no restrictions (B13F/21, 24).
His only explanation was that she had “selforted an acute illnésdB13F/21,
24). In January 2017, he suitted a similar letter excused [sic] the claimant
from work and again only explaining the claimant had “self-reported an acute

illness” (B13F/27). In January 2018, after excision surgery, he limited her to
lifting of 10 to 15 pounds (B18F/5). The undersigned gives these opinions little

13



weight because they are internally inconsistent and appear to be based on the
claimant’s subjective complaints. Moreover, they appear to be temporary and do
not reflect the claimant’s overall level of functioning
(R. 28.) In addition, with respect to Dr. Turkish’s opinion, the Altilibuted “some weight” to
the opinion that H8auses “difficulty walking and sitting when flared up because she had [HS]
of her buttocks.”Id. However, the ALJ also noted that Dr. Turkish opined that plaintiff “could
dress, bath, and shopl8l. The ALJ described the opinion as “somewhat vague as it does not
provide limitations in vocationally relevant termdd. The ALJ reasoned that he
“accommodated the claimant’s difficulties walkisgianding, and sitting by limiting her to a
sedentary exertional capacity with a sit/stand optidd.”
At the administrative hearinthe ALJ addressed the issue of absentedisento
pain caused by HS or treatment for HBlaintiff testified that whe she has an HS flatg, any
type of movement causes pain such that she cannot work. (R. 52-53, 63-64.) She also indicated
that the pain causes difficulty walking and dressing. (R. 53.) In response to theydéstion,
plaintiff confirmed that shesiunable to maintain employment on a continuous and sustaining
basis due to absenteeism (R. 53-54.) The &irdmentedhat, as a resulplaintiff's work
history did not constitute past relevant work under Social Security param@®eis1-52.)
Furthemore various treatment notes indicate that plaintiff was unable to work, albeit on a
temporary basis, due to pain from, or treatment of, 8&e, e.qg.R. 388-89.In addition, Dr.
Wojcik’s opinion, although confusing, clearly indicates that plaintiff cannot work foeriod of
time after surgery to remove HS lesior&eeR. 803, 808-09. Moreovethe ME indicated that
HS causes temporary impairment due to difficulty walking and sitting, but that the impairment
is not of “a consistent dation of time.” SeeR. 1027. Furthermore,n the interrogatories posed

to the VE, the ALJ queried the VE about the effect of absenteeism on the hypothetical
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individual’'s ability to perform work.SeeR. 287. The VE was asked whether an individual with

the RFC assessed by the ALJ could perform plaintiff's past jobs, if the individualofftask

up to twenty-five percent of the day, or would be absent more than three days per Ishonth.

The VE indicated that such individual could not perform plaintiff's past jobs, indicatmg “

[past relevant work] existing.1d. In addition, the VE opined that such an individual could not

perform any unskilled or skilled occupations that exist in the national economy. (R. 288.)
This court is cognizant of the fatttat there is “no requirement that the ALJ

discuss in its opinion every tidbit of evidence included in the recbiat,’v. Barnhart94 F.

App’x 130, 133 (3d Cir. 2004) (not precedential), and tf@gn“ALJ may accept some of a
medical source’s opinions while rejecting other opinions from the same sourceisk€pm

Astrue 2010 WL 308979, at *9 (E.D. Pa. Jan. 27, 2010) (citing Johnson v. Comm’r of Soc. Sec.,

529 F.3d 198, 202-04 (3d Cir. 2008)). However, an ALJ may not “pick and choose’ among the

evidence, selecting only that which supports his ultimate conclusions.” Middlemasue,Astr

2009 WL 578406, at *9 (W.D. Pa. Mar. 5, 2009) (citMgrales 225 F.3cat 318 (an ALJ may
not simply rely on “the pieces of the examination reports that supported [hishohetéon,”
while excluding other evidence)).

Additionally, case law guides that &ALJ “may not reject pertinent or probative
evidence without explanation.” Johnson, 529 F.3d at 204. The ALJ must provide not only an
expression of the evidence he considered which supports the result, but also some indication of

the evidence which was rejecte@otter v. Harris642 F.2d 700, 705 (3d Cir. 1981). “In the

absence ofuech an indication, the reviewing court cannot tell if significant probative ewvedenc

was not credited or simply ignoredld. See alsd@urnett v. Comm’r of Soc. Sec. Admin., 220

F.3d 112, 121 (3d Cir. 2000) (“Although the ALJ may weigh the credibility of the evidence, he
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must givesome indication of the evidence which he rejects and his reason(s) for discounting
such evidence.”).

As set forthsupra, the medical records document plaintdflegations that she
suffers from severe pain during an HS flare-up. The opinion evidence also suppoit§gplaint
claim that shas unable to workat least temporarilgyhen she has a flatgp. However, the ALJ
determined that a s#ttand option sufficiently accommodates plaintiff's pain during a flare-up
and did not address the issue of absenteeism in his decision. If the ALJ excluded suck evide
from the RFCanalysisfor some reason, he failed to provide such a reason and erred in so doing.
While the ALJ was not required to adopt each restriction noted in the various opinions, the ALJ
was required to evaluate the opineridencdan accordance with the proper standards. The
substantial evidence test is not satisfied if the Aghdres, or fails to resolve, a conflict created

by countervailing evidence.” Kén. Schweiker, 710 F.2d 110, 114 (3d Cir. 1983¢e also

Nazario v. Comnr Soc. Se¢.2019 WL 6170820, at *4 (3d Cir. Nov. 20, 2019) (not

precedential) (samé).
Here, he ALJfailed to sufficiently addres®laintiff’'s contention that she is
unable towork during an HS flareip due to severe pain, resulting in frequent absentedism.
be sure, the court does not suggest that the ALJ should be bound by plaintiff's calcultten of
amount of time that plaintiff woulde absent from work due to HS flare-upgeBl.’s Br. at9-
10. However, it is unclear whether the ALJ properly considered the evidence otalsent
and the opinion evidencaelated tathis issue in the context of the RFC analydetermining

instead that a sitand @tion sufficiently accommodates plaintiff's pain

8 Additionally, the court notes that the ALJ may recontact a medical source for
clarification, if such clarification is needed to make disability determinationSee20 C.F.R. §
416.920b(b(2)(i).
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Because the ALJ did not properly evaluate the opinion evidencevashehce of

absenteeism, substantial evidence does not support his deSgieldangas v. Bowen, 823 F.2d

775, 778 (3d Cir. 1987) (“Because the decision of the ALJ and the Secretary failed to evaluate
the effect of Kangas’ frequent hospitalizations on his ability to perfosnwank on a regular,
continuing or sustained basis, a critical factor, we conclude that the Sgsritaling that

Kangas is able to engage in substantial gainful activity must be recodsifieBee als¢lause

v. Saul, 2019 WL 5549525, at *10 (M.D. Pa. Aug. 29, 2019), Report and Recommendation

adopted, 2019 WL 5550013 (M.D. Pa. Oct. 25, 2019) (remanding case for further consideration
because the ALJ did not address the effect of the plaintiff's treatment ahilitig to maintan

employment, even though the VE explicitly stated that “nobody would hire . . . or continue

with’ an individual who was absent from work on such a frequent basis”); Todd v. Berryhill,

2019 WL 1995494, at *2 (D. Del. May 6, 2019) (remanding case for further consideration
because the ALJ’s decisialid not address the evidence of the plaintiff's frequent disability-

related absences or the VE's testimony on the impact of such absé&stesy. Berryhill, 2019

WL 1430243, at *11 (D. Del. Mar. 29, 2019) (finding that the ALJ’s failure to consider evidence
of work-preclusive absenteeism “render[ed] meaningful judicial review of his deggronin
impossible” and remanding for additional proceedings on the issweprdingly, the caswill
be remanded for furér proceedings.

The court is mindful that this court’s review is limited to determining whether the
Commissioner’s decision is “supported by substantial evidence.” 42 U.S.C. § 405(qg); Adorno v.
Shalala40 F.3d 43, 46 (3d Cir. 1994). This court mayurudertake @e novoreview of the

Commissioner’s decision or kgeigh the evidence of recorédonsour Med. Ctr., 806 F.2d at

1190-91. SeeChandler v. Comm’r of Soc. Sec., 667 F.3d 356, 359 (3d Cir. 2012) (“Courts are
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not permitted to reveigh the evidece or impose their own factual determinations.”); Burns, 312
F.3d at 118 (“We also have made clear that we are not permitted to weigh the evidence or

substitute our own conclusions for that of the fact-findeiSg@ealsoCortes v. Comm’r of Soc.

Sec, 255 F. App’x 646, 653 (3d Cir. 2007) (not precedential) (“The grounds upon which an
administrative order must be judged are those upon which the record disclosesittaintwas

based.”) (quoting.E.C. v. Chenery Corp., 318 U.S. 80, 87 (1943lihkscales o/b/o T.S. v.

Colvin, 232 F. Supp. 3d 725, 735-36 (E.D. Pa. 2017) (same).

If the ALJ again determines that plaintiéitains the RFC to perform a range of
sedentaryvork, he must provide an adequate basis for that determination. Upon rengand, th
Commissioner may well reach the same conclusion; however, in the absenceieinsuff
indication that the Commissioner considered all of the evidence in the case and thgplie
correct legal standards, this court cannot satisfy its obligation to dietewhether substantial

evidence supports the Commissioner’s decisiaeTerwilliger v. Chater945 F. Supp. 836,

844 (E.D. Pa. 1996) (remanding case in the absence of sufficient indication that the

Commissioner considered all of the evidente).

o Plaintiff requests that the court award benefits rather than remandtfarfproceedings.

SeePl.’s Br. atl5. A district court, after reviewing the entire record may affirm, modify, or
reverse the decision with or without remand to the Commissioner for rehearing. Paodedwor
Harris 745 F.2d 210, 221 (3d Cir. 19848ee alsal2 U.S.C. § 405(g) (sentence four). In
considering an appeal from a denial of benefits, remand is appropriate “wiegsnteprobative
and available evidence was not egjly weighed in arriving at a decision on the plaintiff's

claim for disability benefits."Dobrowolsky v. Califano, 606 F.2d 403, 407 (3d Cir. 1979)
(internal quotation marks omitted) (quoting Saldana v. Weinberger, 421 F. Supp. 1127, 1131
(E.D. Pa. 1976)). A decision to “award benefits should be made only when the administrative
record of the case has been fully developed and when substantial evidence ondhesracor
whole indicates that the claimant is disabled and entitled to bend®itglédworny, 745 F.2d at
22122 (citations omitted) See alsdsilliland v. Heckler 786 F.2d 178, 184-85 (3d Cir. 1986)
(citations omitted) (decision to direct the award of benefits should be made only when
administrative record has been fully developed and wherasulad evidence on the record as a
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C. Evidence of Mental Impair ments

Plaintiff also argues that the ALJ rejected or ignored all of the mental health
opinion evidence and failed to include many of the specific limitatiesigltingfrom bipolar
disorder, anxiety, and depression in the RFC findifR).’s Br. atl6-24 Pl.’s Reply a-5.) As
discussed supra, the ALJ faileddmnsider all of the relevant evidengertaining to the effects
of HS on plaintiff's ability to work Such failure impacted, or may impact, the ALJ’s
consideration of the evidence pertaining to plaintiff's mental impairmeaigen the court’s
recommendation that the caseremandedthe court will not address this claimdetail A
remand may prodie different results on plaintiff’'s application, making discussion of this claim

moot. SeeSteininger v. Barnhart, 2005 WL 2077375, at *4 (E.D. Pa. Aug. 24, 2005)

(concluding that the ALJ’s hypothetical was deficient and the vocational expagwer tat
does not constitute substantial evidence for the ALJ’s decision and declininggesaddr
plaintiff's other arguments for remand, “as the ALJ’s findings may beaévisany decision

issued following the new hearing’see alsd.aSalle v. Comm’r of SoSec, 2011 WL

1456166, at *7 (W.D. Pa. Apr. 14, 2011) (remanding for the ALJ’s failure to consider and
analyze all relevant medical evidence regarding plaintiff's mental impairraadtdeclining to
examine plaintiff's additional claims because a “remaray produce different results on these

claims, making discussion of them moot¥ieves v. Astrue, 2010 WL 629831, at *7 (E.D. Pa.

Feb. 19, 2010) (same); Watson v. Astrue, 2009 WL 678717, at *6 (E.D. Pa. Mar. 13, 2009)

(declining to address plaintiff’'s meaining claims “until the basis for the ALJ’s ruling is clarified

through remand”). Nonetheless, the court notes that upon rerhre ALJ again determes

whole indicates claimant is disabled and entitled to benefits). Here, it is unbletiewthe
record has been fully developed. As such, the case will be remanded for destblEpment.
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that plaintiff retains the RFC to perform a limited range of sedentary, Werknust provide an
adequate basis forddetermination.
D. Motion to Stay

Defendant filed a Motion to Stay (Doc.)1he “Motion”), requesting that the
case be stayed pending resolution by the Third Circuit of the consolidated appieal
Cirko, and other casdkat presenthe Appointments Clause challenge. Defendant contends that
the pending appeals raise the same legal issue presented in this case @gdthothsgi issue
SeeMot. at 4. Plaintiff objects to the Motion. (Doc. 16.)

“In the exercise of itsound discretion, a court may hold one lawsuit in abeyance
to abide the outcome of another which may substantially affect it or be dispositheissues.”

Bechtel Corp. v. Local 215, Laboretst’| Union of N. Am., AFL-CIO, 544 F.2d 1207, 1215

(3d Cir. 1976)(citing Am. Life Ins. Co. v. Stewart, 300 U.S. 203, 215 (1937he Supreme

Court has explained that “the power to stay proceedings is incidental to the powentife
every court to control the disposition of the causes on its docket with economy of tinfeoeind e
for itself, for counsel, and for litigantsdow this can best be done calls for the exercise of
judgment, which must weigh competing interests and maintain an even balbandis v. N.
Am. Co., 299 U.S. 248, 254-55 (1936).

Therefore, vaen deciding a motion to stay proceedings pending the resolution of
another action in federal court, the court must consider “whether the proposedskay
prejudice the non-moving party, whether the proponent of the stay would suffer a hardship or

inequity if forced to proceed and whether granting the stay would further thesindéjudicial

economy.” Airgas, Inc. v. Cravath, Swaine & Moore L] P010 WL 624955, at *3 (E.D. Pa.
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Feb. 22, 2010) (citing Landis, 299 U.S.at 254-%5T.he Supreme Court has made clear,
however, that in deciding whether to stay a suit pending the outcome of another suit, the party
moving for a stay “must make out a clear case of hardship or inequity in being detguio

forward, if there is even a fair palstity that the stay for which he prays will work damage to
[someoneklse. Only in rare circumstances will a litigant in one cause be compelled to stand
aside while a litigant in another settles the rule of law that will define the rightshof handis,

299 U.S. at 555See alscCTF Hotel Holdings, Inc. v. Marriott Irit’Inc., 381 F.3d 131, 139 (3d

Cir. 2004) (the party seeking the stagust state a clear countervailing interest to abridge a

party s right to litigat&); Gold v. JohndManville Sale Corp., 723 F.2d 1068, 1075-76 (3d Cir.
1983)(“It is well settled that before a stay may be issuedpiduty seeking the stayhust
demonstrate a clear case of hardship or ineqgtityere is even a fair possibility that the stay
would work damage on another party.these cases, the clear damage tgribe-moving
parties]is the hardship of being forced to wait for an indefinite and.lengthy time before

their causes are hedid(internal quotations and citations omitted).

10 “Although the Third Circuit has not endorsed a definitive formulation of factors to
consider, courts in this Circuit engage in a balancing analysis to deterraist&yf is

appropriaté. Razak v. Uber Techs., Inc., 2016 WL 3960556, at *3 (E.D. Pa. July 21, 2016).
These factorbave been articulated in various terngee e.g, Brandywine Vill. Assocs. v.
Carlino E. Brandywine, L.P., 2018 WL 3752876, at *3 (E.D. Pa. Aug. 8, 2018) (“Applying
Landis, this Court considers four factors before granting a stay: (1 )b lef therequested
stay; (2) the hardship that the movant would face if the stay was not granted;iiQ)théhat a
stay would inflict on the non-movant; and (4) whether granting a stay would streémaline
proceedings by simplifying issues and promoting judieconomy.”) ihternal quotations
omitted, appeafiled, No. 18-2874 (3d Cir. Ag. 23, 2018)City of New Castle v. Purdue
Pharma L.P.2018 WL 3438841, at *2 (E.D. Pa. July 16, 2018) (“In order to decide a motion to
stay proceedings pending the resolution of another action in federal court, courts haleyedns
the following three factors: ‘(1) the promotion of judicial economy; li2)ldalance of harm to

the parties; and (3) the duration of the requested stay.”) (quoting Cirulli veB&ikomb,

Inc., 2009 WL 545572, at *2 (E.D. Pa. Mar. 4, 2009)
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Defendant averthat the factors weigh in favor of the requested stay. First,

defendant notes that the appealBizarreand_Cirkoare ripe for decisian(Mot. at 4.) Second,

defendant avers that the Commissioner would face hardship if the stay werented grdhat it
would continue to utilize resources in objecting to and filing additional appeals woueliée

cases, and in responding to objecti@nd appeals in favorable cases whileBilzarreandCirko

appeals are pendindd. Third, defendant asserts that there is no possibility of prejudicial delay,
because even if the Appointments Clause issue were decided in plainiibf sdafendant
would likely appeal.ld. at5. Defendant further avers that the court must decide the
Appointments Clause issue in order to determine whether the case should be demanuev
ALJ. Id. Fourth, defendant asserts that granting the stay would streatméirproceedings by
simplifying issues and promoting judicial econonig.

The court finds these arguments unpersuagivstay would result in prejudicial
delay to plaintiff, whanitially filed her application forSSloverfour years agopn October 30,
2015. Although the Third Circuit heard oral argument on the consolidated appeal on the
Appointments Clause challenge on November 13, 28 58aynonetheless wouldt a minimum
require plaintiff to wait until the Third Circuit issues its opingmd this court renders a decision.
Additionally, defendant contends that remanded cases “generally go to the samba\L
initially heard the case, unless the case had already been remanded once or o#ther speci
circumstances appli€d Id. at 5 (citing HALLEX 1-2-155(D)). However defendant does not
assert that the present cas@notbe remanded to a different ALdnd has not demonstrated that

such directive would create a clear case of hardshgeeid. at 45. Moreoverit is unclear to

1 On July 16, 2018, the Commissioner ratified the appointment of Social Sedudity A
and Appeals Council administrative appeals judges, and approved their appointmentsias her
in order to address any Appointments Clause questions involving SSA cB@eSSR 191p,
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this court how granting the motion to stay will promote judicial econasngefendant asserts
given the backlog of cases that inevitably results.

While defendant argues that the four factors weigh in favor of defendant’s
requested stay, daidant has not demonstrated a clear case of hardship or ineéqiigy.

proponent of a stay bears the burden of establishing its need.” Richardson v. Vegye Ener

USA, Inc, 2016 WL 4478839, at *2 (E.D. Pa. Aug. 25, 2016) (quoting Clinton v. Jones, 520

U.S. 681, 708 (1997)). The court, therefavél, deny defendant’s motion to stay these

proceedings pending resolution of the appeaSiiko andBizarreand directs that the case be

remanded to a fferent ALJon the substantive basis set forth above.
V. CONCLUSION

After a careful and thorough review of all of the evidence in the record, and for
the reasons set forth above, this court finds that the ALJ’s findings are not suppgorted b
substantial evidence. Accordingly, plaintiff’'s Request for Bewvill be granted to the extent
that the matter is remanded for further proceedings consistent with this ogimiaehdition,
defendant’s Motion to Stay will be denied.

An appropriate Order accompanies this opinion.

BY THE COURT:

____Isl Thomas J. Rueter

THOMAS J. RUETER
United States Magistrate Judge

2019 WL 1324866 (S.S.A. Mar. 15, 2019) (citing Social Securityrgemey Message (EM)
18003 REV 2, § B (available at:
https://secure.ssa.gov/appsl10/reference.nsf/links/08062018021025PM)).
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