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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KEVIN BROWN, et al.
Plaintiffs,
V. CIVIL ACTION NO. 19-2440
RITE AID CORPORATION, et al.
Defendants.

MEMORANDUM OPINION

Rufe, J. December 5, 2019

Plaintiffs, Kevin and Erika Brown, have moved to remand this case to the Court of
Common Pleas of Philadelphia County, Pennsylvania. Because the removal of thevdbtson t
Court was procedurally and substantively improper, the motion will be granted.

l. BACKGROUND

The Court will recount the procedural history of the litigation in some detalil, as it is
relevant to the motion to remand. This is the secondPtaiittiffs have filedalleging that Mr.
Brown, a barber, developed bladder cancer from working with hair dyes contaimingtia
amines. Plaintiffs first suedRite Aid Corporation, Rite Aid of Pennsylvania, Inc., Hoyu America
Co., Ltd., Sally Beauty Company, Inc., and Combe Incorporatstia court, whicicombe
then timely removetb this Court asserting diversity of citizenship (Plaintiffs reside in Georgia;
none of the Defendants db)Althoughthe Rite Aid Defendants areitizens of Pennsylvania and

thereforecould not consent teemovalpredicated on diversity under the forum defendantule,

I Brown v. Hoyu America Co., LtcdCivil Action No. 184096 (E.D. Pa.) (removing Case No. 180902441).
228 U.S.C. §1441(b)(1).
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Combe effected removal before these Defendants had been safiexdemoval Plaintiffs
voluntarily dismissed thérst casewithout prejudice.

In October 2018Rlaintiffs filed anew actionn state courbnly against the Rite Aid
Defendants, who filed a third-party complaint against the other Defertdantsonths late? In
January2019,Plaintiffs amended their complaint kame all DefendantsPlaintiffs continued to
assert claims under state law and allege, as they had all along, that the bairssgeMr.

Brown’s cancer and that Defendants failed to warn otltlieers Discovery proceeded in state
court and upomeceipt of interrogatoeis served by Plaintgfon May 6, 2019, that sought the
chemical composition of certain hair dyes amfdrmation aboutvarning labelsCombefiled a
notice of removal on June 5, 2019. The Notice of Removal stated that the “discovery request
seeks information in contravention of anat@eding the scope of the federal regulations of the
Food and Drug AdministratiofiFDA”). 4 On July 2, 2019, Combe filed a “Supplemental Notice
of Removal,” asserting that the ingredients and formulation of the hegrathe trade secrets
protected by patenfs.On August 1, 2019, the same day Plaintiffs filed the motion to remand,
Hoyu, SallyBeauty, and the Rite Aid Defendants filed consents to renfoval.
. STANDARDS OF REVIEW
A. Removal
A defendant may only remove a civil action from state to federal court if the autian

could have been brought in federal couifiRlemoval statutes are to be strictly construed

3 Brown v. Rite Aid Corp No. 181002874 (Phila. GE.P).
“Doc. No. 1at 8.

5Doc. No. 6 at 1 6.

5Doc. Nos. 13, 14.

728 U.S.C. §1441(a).



against removal and all doubts should be resolved in favor of rerf@ndroper notice of
removal must be filed within 30 days of service of the initial complaint or, if the initiatijplg
is not removable, within 30 days “after receipt by the defendant, through servitemwise, of
a copy of an amended pleading, motion, order or other pépenless otherwise authorized by
statute;[t] his 30day time limitationis mandatory and cannot be extended by the céurt.”
Additionally, a party may not raise a new and independent ground for removal efgé€day
time limit expirest! “Once an action is removed, a plaintiff may challenge removal by moving to
remand the case back to state cotdt.”

Defendants seeking removal must properly join a notice of removal, or elsenthate
is rendered procedurally defective. Proper removal occurs when all defecdiamtsinicate
unanimous consent to the removal by way of jointly filing a notice of removal ay fiéparate
notices of removal to the coutEach separate notice of removal must be made “clearly” and
“unambiguously.’* Unanimous consent of all defendants cannot come from just one defendant,
as “one defendant may not speak for another in filing a notice of remidval.”

B. Federal Question Jurisdiction
A case that is removed on the basis of federal qugstisdiction must arise under

federal law. When no federal claims are asserted by the plaintiff, the casegtdrise under

8 Steel Vdky Auth. v. Union Switch and Signal Di809 F.2d 1006, 1010 (3d Cir. 1987).
928 U.S.C. §8446(b)(1) and 1446(b)(3).
10 Balestrieri v. Bell Asbestos Mines, Lt844 F.Supp. 528, 529 (E.D. Pa. July 27, 1982).

1 Rehman v. Basic Movin§lo. 09248, 2009 WL 1392149 (W.D. Pa. May 15, 20G@)e alsdJSX Corp. v.
Adriatic Ins. Co, 345 F.3d 190, 205 n.11 (3d Cir. 2003).

2 McGuire v. Safeware, IncdNo. 13-3746, 2013 WL 5272767, at *1 (E.D. Pa. Sept. 17, 2013).
3 Baldy v. First Niagara Palibn, C.C.R.L., LLC149 F.Supp.3d 551, 557 (W.D. Pa. 2015).
41d. at 560, 563.

15 Green v. Target Stores, ING05 F.Supp.2d 448, 450 (E.D. Pa. 2004).
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federal law int*a special and small category of cases,” if the “deateclaim necessarily raise[s]

a stated federal issue, actually disggland substantial, which a federal forum may entertain
without disturbing any congressionally approved balance of federal andusliatal

responsibilities.*® All of these factors must be met, as “the mere presence of a federal issue in a
state cause of action does not automatically confer fedaeaition jurisdiction.t’

Removal of a dispute to federal court also may be approjdfreafederal cause of action
completely preempts the state cause of acfionhe preemptiordoctrine applies 1) “when the
enforcement provisions of a federal statute create a federal cause of extioatyg the same
interest that the plaintiff's cause of action seeks to vindicate,” or 2) wdrggressional intent
permits‘removal despite the plaintiff's exclusive rel@e on state law!® Even with the
presence of a federal statute in a state claim, “state courts have inherent gtuodityre []
presumptively competent [] to adjudicate claims arising under the laws Ohitexl States?2°
[II. DISCUSSION

A. Thelnitial Notice of Removal

Plaintiffs propounded an interrogatory requesting that Combe “[l]ist eachicél
constituent by year or formulation, whether an intended ingredient or not, containedrorJust

Men— Jet Black hair dyes for the years 1994 to 2008Ihe Notice of Removal asserts that

8 Gunn v. Minton568 U.S251, 25659 (2013).

" Merrell Dow Pharm. Inc. v. Thompso#78 U.S804, 813 (1986).

18 Goepel v. Nat'l Posta Mail Handlers UnipB6 F.3d 306310-11 (3d Cir. 1994).
9 Allstate Ins. Co. v. 65 Sec. Pla#¥9 F.2d 90, 93 (3d Cir. 1989).

20 Tafflin v. Levitf 493 U.S. 455, 458 (1990ee Giles v. NYdare Health Plansinc., 172 F.3d 332, 339 (5thir.
1999)(explaining “state courts, being of equal dignity with federal coars equally competent to address that
[preemption] defense.”).

21Ex. C to Notice of Removal.



becausé&DA regulations do not require the declaration of incidental ingrediétitediscovery
requestgonstituted an “other papeifitst raising a basis for federal question jurisdiction that
triggered &80-day window for Combe to file a timely notice of removal.
1. Timeliness of Removal

As noted above, 8 1446(b)(3) permits removal within 30 dafgsr‘receipt by the
defendant, through service or otherwise, of a copy of an amended pleading, motion, order or
other paper? The “other paper” terrhas been givean “embraciveconstruction,” and
discovery, including deposition testimony, interrogatory answers, and resgomnsguests for
admissions may qualif§* However, he “other paper’ museffect[] a change rendering a case
subject to removal,® or in other wordsgonstitute arfunequivocally clear and certain” change
in removal statug® That is not the case her&he discovery requests did not effect a change in
the case’semoval statubecause they contained new information. To the contrary, the
information requested throughe discoveryequests has been at the heart of the digdute
along. Plaintiffs consistently have alleged that the hair dyes causedddm’Bbladder cancer
and thus the ingredients in the hair dye not a newssue in the suitThereforegven if the case
wereproperly removable on the basis of the FDA regulatidngas removable long before the
discovery requests were servédBecause the discovery requests did not provide a new basis

for removal, removal was untimely.

2221 C.F.R. § 701.
2328 U.S.C. §8.446(b)(1) and.446(b)(3).

24Boggs V. Harris226 F.Supp.3d 475, 489 (W.D. Pa. Dec. 22, 201&¥ slso Cabibbo v. Einstein/Noah Bagel
Partners, L.P,.181 F.Supp.2d 428, 432 (E.D. Pa. Jan. 18, 2002).

25Boggs.226 F. Supp. 3d at 489.
261d. at490.
27 SeeUSXCorp.,345 F.3d at 205 n.11.



2. Joinder in Removal
Unless otherwise authorized by statute, all Defendants must join in a noticeovhité®
Defendants “may not speak for anotherfiling a notice of removal?® To ensure proper
removal, all defendants must “clearly” and “unambiguously” consent in unangititgr by
jointly filing a notice of removal or filing separate notices of removal to thet.éblf the
removing parties failad unanimously consent to removal within the mandated 30-day removal
window, a “subsequent filing of an untimely notice of consent is of absolutely no moment[]
[and] does nothing to cure the defect in the removal procedtre.”
The Notice of Removal did netate that the other Defendantsisentdto join Combe’s
notice of removal in a timely mann&ombe asserts thRite Aid, Hoyy and Sally Beauty
orally consented to the removal on June 19, 2019, but the record does not “unasiygiguou
demonstrate consent as of that date, which in any ecentred too lategnder Combe’s theory
that the discovery requests triggere@ioval period on May 6, 2019, Defendants would have
had to consent to removal no later than June 5, 18e ®nsents to be timelyDefendants
did not file a Notice of Consent to Combe’s remawail August 1, 2019such afteffiled
consens have no effect and cannot not cure procedural defects in the removal gfocess.
3. Federal Question Jurisdiction
Even if removal were procedurally proper, there is no basis for federal question

jurisdiction in the initial Notice of Removal. Plaintiffs assert astigtelaw causes of action.

2828 U.S.C81446(b)(2)(A).

29 Green 305 F.Supp.2d at 450.

30 Baldy, 149 F.Supp.3d at 55%58.

31 Cacoilo v. SherwitWilliams Co, 902 F.Supp.2d 511, 518 (D.N.J. Sept. 28, 2012).

32Seed.



Combe contendthat he dispute involves an embedded federal question becaustfRlagek
information protected under FDA regulations and, elaborating in the opposition to tbe tooti
remand, that the Food Drug and Cosmetic Act (“FDCA”) specifically referaruadsar hair
dyes3® However,t takes more than an implication of aléal element to raise a stddsv cause
of action to a substantial federal isS€ongress prohibits parties fromekaracterizing state
law disputesasfederal disputes by implicating a federal regulatory sch&niehe statutes and
regulations cited by Combe do not implicate the question of whether the products caused Mr
Brown’s cancer, the central issue in this c&se.

Removal will“neither advance national uniformity, nor ensure the correct precedential
interpretation of federal law?” To the contrary, claims such as this one are not subject to
removal because “if the federal labeling standard with¢tedera] cause of action could get a
state clanm into federal court, so could any other federal standards without a federabtause
action. And that would [result in] an enormous number of cae¥Vithout a federal cause of
action, “preemption by the FDCA [and FDA] is improper because the FDCA [and [eEDAhot
provide civil enforcement remedie®’” Simply put, “s¢atelaw tort and products liability claims

regardingproducts] regulated by the FDA . . . do not give rise to federal questiedigtion.”*°

33 The statute states that cdat hair dyes are not deemed adulterated if they contain a label warning that the
ingredients may cause skin irritation and must notdee €or dyeing eyelashes or eyebrows, which could cause
blindness. 21 U.S.C. § 361.

34 See PaEmps. Benefit Trust Fund v. Eli Lilly & GdVo. 022057, 2007 WL 2916195, at *5 (E.D. Pa. Oct. 5,
2007).

35 Seeid.

36 Combe denies that Just For Men hair dye has ever contained carcinogenic aromatic &macl. of Pushpa Rao,
Ex. E. to Combe’s Qp Mot. Remand [Doc. No.-2].

S7Eli Lilly, 2007 WL 2916195, at6t

38 Grable & Sons Metal Prods. v. Darue Eng'g & Mf§45 U.S. 308, 318 (2005).
39 Eli Lilly, 2007 WL 2916195, at *4.

40 Burrell v. Bayer Corp.918 F.3d 372, 380 (4th Cir. 2019).
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B. The Supplemental Notice of Removal

The Supplemental Notice of Removal contetitistthe discovery requests implicate
Combe’s patent rights in the ingredients of the hairahgtherefor@rovide a basis for removal
under 28 U.S.C. 8§ 1454, which provides that “[a] civil action in whity party asses a claim
for relief arising under any Act of Congress relating to patents . . . maynosed . . . by any
party; and [] the time limitations contained in section 1446(b) may be extendedteharior
cause shown* The Supplemental Niice was improper, as a removal notioay only be
amended to correct or clarify imperfect statements, jurisdictional amounts, efdotpe
statements of citizenship, not to add additional grounds for rerffoddle Supplemental btice
also was untimely,dr the reasons here@xplained, and Combe has not shown any cause for
extending thdime limitations.

Even if properly filed, the supplemental notice does not provide a basis for rerfioval.
be subjecto removal under § 1454, either the complaint or a compulsory counterclaim must
allege a patent clairf?. None exists in this litigation; the resolution of Plaintiffs’ claims in no
way implicates the validity or infringement of any pat&htMoreover, Platiffs’ claims do not
appear toequire the “application or interpretation of patent,l4w but esen if the state courts
“must answer a question of patent law to resolve [Plaintiffs’ tort] ¢ltigir answemwill have

no broader effects. It will not stand as binding precedent for any future patentitiaill not

4128 U.S.C. § 184 (a)(b).

42 SeeUSX Corp. 3345 F.3d at 205 n.11.

43Vermont v. MPHJ Tech. ws, LLC, 803 F.3d 635, 644 (Fed. Cir. 2015).

441d. at 645.

4 Sanyo Elec. Co. v. Intel CorfNo. 181709, 2019 WL1650067, at *6 (D. Del. Apr. 17, 2019).
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even affect the validity of [Combe’s] paterft®’Therefore, there is no substantial federal interest
that warrants the exercise of fedguaisdiction
V. CONCLUSION

Because removal of this action was untimely and because there is no basiefalr

guestion jurisdiction, Plaintiffs’ motion for remand will be granted. An order wiértered.

46 Gunn 568 U.S. at 264.



