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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

ENIYAH BROWN MOORE; EBONIE BAIR, :
INDIVIDUALLY AND AS PARENT/GUARDIAN :
OF MINOR CHILDREN A AND Band :
RASUL NAFIS MOORE,

Plaintiffs,

V. : No. 5:19:v-02621

SOLANCO SCHOOL DISTRICT;
ANTHONY COX, INDIVIDUALLY,AND
IN HIS OFFICIAL CAPACITY AS
SOLANCO HIGH SCHOOL FOOTBALL COACH
LISA YANNUTZ; JOHN DOE;
and N. Y. A MINOR
Defendants.

OPINION
Defendant Solanco School Districs Motion to Dismiss, ECF No. 15 Granted
DefendantCox’s Motion to Dismiss, ECF No. 16 Granted in part and Denied in part
Defendant Yannutz and N.Y.'s Motion to Dismiss, ECF No. 36 Granted

Joseph F. Leeson, Jr. ly 10,8020
United States District Judge
l. INTRODUCTION

Plaintiff Ebonie Bairnitiated this actioron behalf of, and/or along withebself and her
four childrenalleging that her two adult children (Plaintiffs Eniyah BroMiaore and Rasul
Nafis Moore) were subjected taacially hostile educational and/or athletic environnwenite
attending Solanco High SchodNamed as Defendantseathe Solanco School District; Anthony
Cox, a football coach at Solanco High School; minor N.Y., a student at Solanco High School,
andLisaYannutz and John Doe, the parent®of. The named Bfendants have each filed a

Motion to Dismiss.For the reasws set forth below, this Court concluddeore has stated a
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claimin Count lllagainst Cox under § 1981 and the Equal Protection Clause of the Fourteenth
Amendment.Because Doe has not joined in the motions to dismiss, the claims against him
under Counts V and VIl also survivéll other parties anadountsare dismissed, some with
prejudice and some without prejudice, as discussed herein.

I. BACKGROUND

The Amended Complaint alleges as followsPlaintiff EbonieBair is the mother and
parent/guardian of two minor children, Minor Plaintiffs A and B, who are aged fiveight
years of age and attend an elementary school owned, operated, managed, directed and/or
controlled by Defendant Solanco School DistrifieeAm. Compl.f6-7. Bair is also the
mother of two adult children, Plaintiffs Rasul Nafis Mo@tdoore”) andEniyah Brown Moore
(“Brown Moore”)? who attended schools owned, operated, managed, diresti#d; eontrolled
by SolancoSeed. at 16, 9. Moore graduated from Solanco High School in June 2019, and
Brown Moore graduated from Solanco High School in June 28%8.idat 18. Defendant
Anthony Cox was a football coach at Solanco High Sch8ek idatf 9. Cox coached Moore
and fellow student Defendant N.\Gee idat 122, 24.

The student body at Solanco High School is over 90% wBigeAm. Compl. { 20.
Plaintiffs asserthere was a pervasive, racially discriminai@ayd hostile environment at
Solanco High School fokfrican American student&cluding Moore and Brown Moore, that
was sanctioned bgolanco teachers and/or staficluding Cox. See idat{{21-22. The

Amended Complaint allegeisiter alia, Cox called Moorén*** a” multiple timesduring

1 The original complaint did not includdinor PlaintiffsA and B, noiDefendantdN.Y.
and N.Y.’s parents. Plaintiffs filed an Amended Complaint in response to motidissniss
filed by Cox and the Solanco School District.
2 Collectively, Plaintiffs Moore and Brown Moore are referred tthesMoore Plaintiffs.”
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football practice anthroughout the football season aido “Buckwheat’in reference to the
character from the Little RascalSee idat{ 23. Solanco also allowed studetatsitter and/or
publishracial slurs, isluding but not limited to the word “n****r.” See id.

On or about March 26, 2019, N.Y. posted a picture of Moond.¥ii's Instagram
accountof Moore in his Solanco football uniform, on Solanco’s football field, but altérted
show Moore carrying a bucket of Kentucky Fried Chick8eeid. at{ 24. On the same
Instagram account, N.Y. displayed an image of an African American man caughousa trap
with a bucket of Kentucky Fried Chicken used as the bait to lure him into the mqus8dgaid.
at{ 25. Based on these actions, N.Y. was charged with a hate crime in Lancaster County,
PennsylvaniaSee idat | 28. After the publication, Cox summoned Moore into his office
and/or the weight roorat Solanco High School and told Moore thatslould not be offended
by the Instagram post$See idat  29.

Plaintiffs allegethat Cox’s proclamation “served as the manifestation of a policy,
practice, custom, proclamation, policy or edicBee idat § 93. They further contend that Cox’s
actions and/or inactions perpetuated a racially hostile athletic and educatisimahment at
Solanco High School, by sending a message to the white duatettie football team and/or at
Solanco High that racist behavior would be given a p8se. idat{ 31. Plaintiffs assert that
Cox’s actions and/or inactions “should maten a surprisgo Solanco becaus€ox had
displayed a history anghttern of racially discriminatory behavior, of whicl§glanco had
explicit knowledge, including but not limited to his regular employment of the deinigdtthe
word n*** as tointer aliathe African American high school students on his team. 1d..Y 33.

The Amended ComplainfurtherallegesSolanco allowed students to wave Confederate

flags during school football games and to display such flags on clothing during school hours and
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on their cars in the school parking I@eeAm. Compl.{123, 37. Brown Mooreaised
concernsvith Solanco’s Superintendetiitat she wasxtremely intimidateénd offended by the
brazen and repeatélisplays of the Confederate flagyt the Superintendent failed to take any
correctiveaction against thdisplays of the Confederate flag, nor have any concerns about the
environment said flag created in a public sch@#e idat{ 39. Plaintiffs contend the
Superintendent’s failure to heed the complaints about the display of Confetmyatsérved as
the manifestation of a policy, practice, custom, proclamation, policy or edet”idat T 94.

Solanco also failed to take angtianto sanction or prevent students, who were in the
presence and hearing of teaché@n callingBrown Moorenames such as ‘atermelor’

“n****r " and “jigaboo.” See idat{ 37. This conduct began on Brown Mdsrérst day as a
transfer student in the falf 2014 and continued through her senior year when, in the Spring of
2018, Brown Moore was in her patial science class, which was discussing that year’'s
valedictorian speech, when a white student suggested to the class how ridiontmuld e if
Brown Moore spokeSee idat{137,40. The teacher’s response was that Solanco doesn’t
allow those type of students to speak because they don’t articulate like a valedictorian. should
See id.Brown Mooreasserts that this was agregious, unlawful, racist denigration of her by a
teacher at Solanco, and arguably one encouraged byafegnentionedhostile racist learning
environment that has been allowed to fester at Solanco High S@eelid.

TheMoore Plaintiffs assert they were discriminated agalmstause of their race and/or
ethnicity and required to attend higbhool in aracist and hostile environment, whicarhpeed
their ability to receive an educati@nd was deimental to their intellectual, emotional, and
psychological developmentee idat 141-42. Bair asserts that based on #ations and/or

inactions of Deéndantshe is ineminently reasonable fear and apprehension thatsstetially
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harassing and hostile fate awaits her minor childrenor Plaintiffs A and B, whanustone day
attend Solanco High as it is the only public high scinealrtheir residenceSee idat{ 43.

The AmendedComplaint assertthe followingcounts:(l) brought by the Moore Plaintiffs
against all Defendanter harassment and discrimination thie basis of ethnicity and race
violation of Title VI, 42 U.S.C. § 2000d; (I) brought by the Moore Plaintiffs agaihst al
Defendants for racdiscrimination in violation of 42 U.S.C. § 1981, (lll) brought by the Moore
Plaintiffs against all Defendants for numerous constitutiondtiams pursuant tdé2 U.S.C. §
1983 (IV) brought by the Moore Plaintiffs against all DefendantdMonell liability under 42
U.S.C. § 1983; (V) brought by Moore against Cox, Yannutz, Doe, and N.Y. for conspiring to
violate Moore’s civil rights prsuant to 42 U.S.C. § 1985; (VI) brought by Bair against Solanco
for a violation of22 U.S.C. § 2201t seq.and ¥I1) brought by Moore again3tanrutz, Doe,
andN.Y. for negligence under Pennsylvania la8ee id. Plaintiffs seek compensatory and
punitive danages, as wellsaattorney’s fees, and, as to Counts | through VI, the issuance of a
consent decree and/or remedial program to remedy the allegedly historical gervasiv
environment of racial hostility in the Solanco School Distrigee id.Defendants Solanco, Cox,
and Yannutz, on behalf of herself and N.Y., have eachdiladtion to dismiss the Amended
Complaint. SeeECF Nos.15, 16, 36. Doe, who has not been served with the Amended
Complaint, has not joined in the motions.

1. LEGAL STANDARDS

A. Motion to Dismissunder Rule 12(b)(6)

In rendering a decision on a motion to dismiss, this Court must “accept all factual
allegations as trugand] construe the complaint in the ligimost favorable to the plaintiff.

Phillips v. Cnty. of Alleghenyp15 F.3d 224, 233 (3d Cir. 2008) (quotiigker v. Roche
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Holdings Ltd, 292 F.3d 361, 374 n.7 (3d Cir. 2002)) (internal quotation marks omit@ady. if
“the ‘[flactual allegations . . . raise a right to relief above the speculative ldad’the plaintiff
stated a plausible clairtd. at 234 (quotinddell Atl. Corp. v. Wombly 550 U.S. 540, 555
(2007)). “A claim has facial plausibility when the plaintiff pleads factual content tlawva the
court to draw the reasonable inference that the deferglhablie for the misconduct alleged.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009However, “the tenet that a court must accept as true
all of the allegations contained in a complaint is inapplicable to legal camtdudd.

(explaining that dterminirg “whether a complaint states a plausible claim for relief . . . [is] a
contextspecific task that requires the reviewing court to draw on its judicial expeaexce
common sensg’Even under the general pleading requirements for states of mind seforth
Rule 9(b) of the Federal Rules of Civil Procedure, “[w]hen pleading knowledge, theatompl
must still contain more than a ‘conclusory allegation,” and the pleading neesttihe ‘less rigid
— though still operative —strictures of Rule 8.””Gotthelf v. Toyota Motor Sales, U.S.A,, In.
525 F. App’x 94, 103 n.15 (3d Cir. 2013) (quotiagal, 556 U.S. at 686-87). The defendant
bears the burden of demonstrating that a plaintiff has failed to state a clairwihigt relief can
be granted Hedges vUnited States404 F.3d 744, 750 (3d Cir. 2005) (citikghr Packages,
Inc. v. Fidelcor, InG.926 F.2d 1406, 1409 (3d Cir. 1991)).

A district court may also sua sponte dismiss a complaint or claims therein against a n
moving defendant “provided thataltomplaint affords a sufficient basis for the court’s action.”
SeeBryson v. Brand Insulations, In®&21 F.2d 556, 559 (3d Cir. 1980). However, certain
protections are guaranteed to the plaint8ee id.“A court may not dismiss a complaint on the
pleadings unless no set of facts could be adduced to support the plaintifif$ariaelief.” 1d.

(citing Conley v. Gibson355 U.S. 41, 45-46 (1957)). Additionallyhe plaintiff must be given
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the safeguard of having all its allegations taken asandeall inferences favorable to plaintiff
will be drawn’ Id. (internal quotations omitted).

B. Claims under Title VI of the Civil Rights Act —discrimination by entities in
programs or activities receiving Federal financial assistance

Section 601 offitle VI of the Civil Rights Act provides:No person in the United States
shall, on the ground of race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any program or aeteiyng

Federal financial assistante42 U.S.C. § 2000dTo state a claim under Title V&plaintiff

must show:
1. there is racial or national origin discrimination; and
2. the entity engaging in discrimination is receiving federal financialtassis.

See Lei Ke v. Drexel UnjWo. 11-6708, 2015 U.S. Dist. LEXIS 118211, at *36 (E.D. Pa. Sep.
4, 2015). As to the first element, to establish a prima facie case of discrimination in an

educational setting, the plaintiffs must show:

1. they are members of a protected class;

2. they suffered an adverse action at the hands of the defendants in pursuit of their
education;

3. they are qualified to continue the pursuit of their education; and

4. they were treated differently from similarly situated students who are not

members of a protected class.

Sedd. at *53. Additionally,a Title VI claim may be based @nracially hostile environment.

See Bridges v. Scranton Sch. Di6d4 F. App’x 172, 179 (3d Cir. 2016). Under this theory, the
plaintiffs must show that the school is “permeated disieriminatory intimidation, ridicule, and

insult that is sufficiently severe or pervasive” to creaselbjectively and objectively hie or
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abusive environmentSeeDavis v. Monroe Cty. Bd. of Edu&26 U.S. 629, 652 (1999 axe v.
State Coll. Area Sch. Dis40 F.3d 200, 205-06 and r{& Cir. 200} (holding that the
reasoning irDavis which dealt with sexual harassment undédeTX, “applies equally to
harassment on the basis of the personal characteristics enumerated in TitloWeamdlevant
federal antidiscrimination statutés.

Private individuals may sue to enforce Title VI and obtain both injunctive relief a
damages.See Alexander v. SandoyaB2 U.S. 275, 279 (2001). Howevéitle VI “prohibits
only intentional discrimination.”See idat 280. “[ FlJundingrecipients are properly held liable in
damages only where they are deliberately indifferent to [| harassmerttjatf they have actual
knowledge.” Davis, 526 U.S. at 650. “Constructive knowledge is not sufficieBitint v.

Lower Merion Sch. Dist767 F.3d 247, 273 (3d Cir. 2014). Thus, a school district cannot be
held liable for the acts of its teachersstaffthrough respondeat superior liabilit$ee Blunt v.
Lower Merion Sch. Dist826 F. Supp. 2d 749, 761 (E.D. Pa. 2Qtit)ng Gebser v. Lgo Vista
Indep. Sch. Dist524 U.S. 274, 283 (1998Pee alsdavis 526 U.S. at 642 (holding that a
school district may “be liable for damages only where the district itgelitionally acted in
clear violation of Title [VI] by remaining deliberateiydifferent to acts of teachatudent
harassment of which it had actual knowledge”).

“[1] n the context of student-astudent harassment, damages are available only where the
behavior is so severe, pervasive, and objectively offensive that it deniesints the equal
access to education . . . Davis 526 U.S. at 652"'Damages are not available for simple acts of
teasing and namealling among school children, [Jeven where these comments target differences
in [race].” Id. The “school may be helable for a Title VI claim of studertn-student racial

discrimination [only] when the school’s response is ‘clearly unreasonable in lighe khown
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circumstances.”Whitfield v. Notre Dame Middle S¢d12 F. App’x 517, 521 (3d Cir. 2011)
(quotingDavis, 526 U.S. at 648).

“Moreover, because the harassment must occur ‘under’ ‘the operations ofirgfund
recipient,see20 U.S.C. § 1681(a); 8 1687 (defining ‘program or activity’), the harassment must
take place in a context subject to the school district’s contiahvis 526 U.S. at 645. A school
district has such control where “the misconduct occurs during school hours and on school
grounds.” See idat 64647 (concluding “that recipients of federal funding may be liable for
‘subjecting’ their students to discrimination where the recipient is deliberatifferent to
known acts of studerdr-student sexual harasent and the harasser is under the school’s
disciplinary authority”). On the other hand, “harassment that takes placesati@dl grounds
and/or outside of school hours does not occur under circumstances where the Kestiste
substantial contrabver either the harasser or the context in which the harassment occurred.”
Williams v. Pennridge Sch. DisNo. 15-4163, 2018 U.S. Dist. LEXIS 205957, at *20 (E.D. Pa.
Dec. 4, 2018).

C. Section1981claims —intentional racial discrimination by state acibors

Section 1981 provides:

All persons within the jurisdiction of the United States shall have the same right in

every State and Territory to make and enforce contracts, to sue, be parges, gi

evidence, and to the full and equal benefit of all laws pnodeedings for the
security of persons and property as is enjoyed by white citizens, and shall be subject
to like punishment, pains, penalties, taxes, licenses, and exactions of every kind,
and to no other.

42 U.S.C. § 1981(a). dlstate aliscriminationclaim under § 1981, th@aintiffs must allege

facts showing:

1. they areanembes of a racial minority;
2. the defendafg) had an intent to discriminate on the basis of race; and
9
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3. the discrimination concerned one or more of the activities enumena$ctP81.
See Brown v. Philip Morris, Inc250 F.3d 789, 797 (3d Cir. 200I)o succeed on a hostile

educational environment claim under § 1981, tlaéntiffs must show:

1. they aremembes of a protected class;
2. they were harassed because of race;
3. the defendafg) had actual knowledge of and was deliberately indifferent to the

harassment; and

4, the harassment was so severe and objectively offensive that it depeved
plaintiffs of access to the educational benefits or opportunities probigldte school.
See Lei Ke2015 U.S. Dist. LEXIS 118211, at *101-02. “In examining whether an educational
environment is ‘hostile & court must examine the totality of the circumstances, sutieas
frequency of the discriminatory conduct; its severity; whether it is physicadgtdming or
humiliating, or a mere offensive utterance; and whether it unreasonabfgriesewith [a
students] performancé. Id. at 102-03 (quotind/iller v. Thomas Jefferson Unj\665 F. App’x
88, 93 (3d Cir. 2014)).

D. Section 1983 claims <ivil rights violations committed while acting under
color of state law

“To state a claim under § 1983, a plaintiff must allege the violation of a right demyre
the Constitution and laws of the United States, and must show that the allegedtibepnweas
committed by a person acting under color of state [aWest v. Atkins487 U.S. 42, 48 (1988).
The first step for the court analyzing a claim under § 1983 “is to identify the @xatours of
the underlying right said to have been violate@ty. of Sacramento v. Lewis23 U.S. 833, 841
n.5 (1998). The court must determine “whether the plaintiff has alleged a depriviaa

constitutional right at all.”"See Nicini v. Morra212 F.3d 798, 806 (3d Cir. 2000) (quotidg.
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Section “1983 isot itself a source of substantive rights, but merely provides a method for
vindicating federal rights elsewhere conferre@itfaham v. Connqr490 U.S. 386, 393-94
(1989) (internal quotations omitted).

The court must also determindn@ther a defendant @&ting under color of state lawe.,
whether the defendant is a state aondrich cepends on whether there is “such a ‘close nexus
between the State and the challenged action’ that seemingly private behayidoe fairly
treated as that of the State itselfl’eshko v. Servjgl23 F.3d 337, 339 (3d Cir. 2005) (internal
guotations omitted).

To answer that question, [the United States Court of Appeals for the Thirdt Circu

has] outlined three broad tests generated by Supreme Court jurisprudence to

determine whether state action exists: (1) whether the private entity has exercised
powers that are traditionally the exclusive prerogative of the state; (2) whathe

private party has acted with the help of or in concert with state officials; and (3)

whether the state has so far insinuated itself into a position of interdgpendith

the acting party that it must be recognized as a joint participant in the challenged

activity.

Kach v. Hose589 F.3d 626, 646 (3d Cir. 2009) (intergabtations and alteration omitted).

A “defendant in a civil rights action must have personal involvement in thgeall
wrongs liability cannot be predicated solely on the operation of respondeat sup&ew Rode
v. Dellarciprete 845 F.2d 1195, 1207 (3d Cir. 1988B ecause vicarious liability is inapplicable
to ... 8 1983 suits, a plaintiff must plead that each Government-official deferlangtt the

official’s own individual actions, has violated the Constitutiofgbal, 556 U.S. at 676.

E. Monell claims —against municipal entities based on implementation of a
policy or custom

“[A] municipality cannot be held liable solely because it employs a tortfeasorin
other words, a municipality cannot be held liable under 8§ 1983 on a respondeat superior theory.”

Monell v. Dep’t of Soc. Sery4l36 U.S. 658, 691 (1978). “[A] municipality can be found liable
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under 8§ 1983 only where the municipality itself causes the constitutional violatssuea.” City
of Canton v. Harris489 U.S. 378, 385 (1989) (citilgonell, 436 U.S. at 694-95). “[l]t is when
execution of dmunicipality’s] policy™® or custoni?! whether made by its lawmakers or by those
whose edicts or acts may fairly be said to represent official policy, inflictsjtirg that the
government as an entity is responsible under § 198®iell, 436 U.S. at 694'In either
instance, a plaintiff must show that an official who has the power to make policyossésde
for either the affirmative proclamation of aligg or acquiescence in a welettled custom.”
Bielevicz v. Dubinom915 F.2d 845, 850 (3d Cir. 1990).

UnderMonell, alocal government entitgnay be liable under 42 U.S.C. § 1983 if the

plaintiff can show either:

1. anemployee acted pursuant to anf@l policy or a standard operating procedure;
2. the alleged violations were taken by a person with policy-making authority; or
3. an official with such authority has ratified the unconstitutional actions of a

subordinate.

See Phillis v. Harrisburg Sch.ifd., 430 F. App’x 118, 123 n.7 (3d Cir. 2011)helfact that the
individual “-- even a policymaking official has discretion in the exercise of particular functions
does not, without more, give rise to municipal liability based on an exercise dfdtwation.

The official must also be responsible for establishing final government polsctesy such

activity before the municipality can be held liablé&embaur v. City of Cincinnat75 U.S.

3 “A municipal policy, for purposes of Section 1983, is a statement, ordinance, i@gulat
or decision offtially adopted and promulgated by a government body’s officdrstfes v. City
of Allentown No. 07-1934, 2008 U.S. Dist. LEXIS 50522, at *10-11 (E.D. Pa. June 30, 2008)
(C|t|ng Monell, 436 U.S. at 690).
A custom, although not authorized by written law, has the force of law becauselt is su
a permanent and wedkettled practiceMonell, 436 U.S. at 690.
12
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469, 48183 (1986). “[W]hether an official had final policymaking authority is a question of
state law.” Id. (“We hold that municipal liability under § 1983 attaches whesnd only where
-- a deliberate choice to follow a course of action is made from among various alesrhgtihe
official or officials responsible for establishing final policy with respect to the subjectrrimatte
guestion.”).

Failing to train municipal employees can also be a source of liability, but “[o]myena
municipality s failure to train its employees @nrelevant respect evidencedaliberate
indifference’to the rights of its inhabitantan such ahortcoming be properly thought of as a
city ‘policy or custom’the is actionable under 8§ 1983City of Canton489U.S. at 388, 390.
See also Kneipp by Cusack v. Ted@&rF.3d 1199, 1212 (3d Cir. 1996).threepart test has
been formulated to determine whether a municigalfilure to train or supervisemountgo
deliberate indifferenceSee Carter v. City d?hiladelphig 181 F.3d 339, 357 (3d Cir. 1999}. |

must be shown:

1. municipal policymakers know that employees will confront a particular situation;
2. the situation involves a difficult choice or history of employees mishandlilg; a
3. the wrong choice by an employee will frequently cause deprivation of

constitutional rights.
Id.
F. Fourteenth Amendment claims

1. State-created-danger claims —injury caused by a danger created by a
state actor

The Due Process Clauséthe Fourteenth Amendmetibes not impose an affirmative
duty on the state to protect its citizens from harms caused by private &#er®eShaney v.

Winnebago Cty. Dep’t of Soc. Servi89 U.S. 189, 195 (1989An exceptiornto this ruleis the
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stae-created danger doctrin&ee Kneipp95 F.3dat 1211° To assert a statgreated danger
claim under the Fourteenth Amendment Due Process Clause, a plaintiff must plead:

1. “the harm ultimately caused [by th&ate actor’'s conduct] was foreseeable and
fairly direct;

2. “a state actor acted with a degree of culpability that shocks the constience;

3. “a relationship between the state and the plaintiff existed such that thtéfplai
was a foreseeable victim of the defendant’s acts, or a member of a discrete classef perso
subjected to the potential harm brought about by the state’s actions, as opposethbeaahe
the public in general; and”

4, “a state actor affirmatively used luisher authority in a way that created a danger
to the citizen or tat rendered the citizen more vulnerable to danger than had the state not acted at
all.”

Mann v. Palmerton Area Sch. Dis872 F.3d 165, 170-71 (3d Cir. 2017) (quotBright v.
Westmoreland Cnty443 F.3d 276, 281 (3d Cir. 2006)). To adequately pleasdéeability

under the first element,@aintiff must “allege an awareness on the part of the state actors that
rises to[the] level of actual knowledge or an awareness of risk that is sufficiently concrete to pu
the actors on notice of the hafnPhillips, 515 F.3dat 238. “Once the foreseeability element of

the statecreated danger test has been determined, the complaint must also allege that the attack

5 There is a second exception known as the “special relationship” exception, which
“applies when a&pecial relationship has been established because ‘the State takes a person into
its custody and holds him there against his wilMbrrow v. Balaski 719 F.3d 160, 167 (3d Cir.
2013) (quotingdeshaney489 U.S. at 199-200). A public school/teacher/coach does not have
such a “special relationship” with a student to protect against private,antbusling other
students.See idat 167-77 (concluding, “public schools, as a general matter, do not have a
constitutional duty to protect students from ptevactors”). The exception therefore does not
apply here.
14
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or harm is a ‘fairly direct’ result of the defendant’s actl”at 239. Under the second element,
“[tlhe exact degree of wrongfulness necessary to reacftdinscience-shockindevel depends
upon the circumstances of a particular cas#énn 872 F.3d at 171 (quotirigstate of Smith v.
Marascq 430 F.3d 140, 153 (3d Cir. 2005%ee als@ridges 644 F. App’xat178 (holding that
the conscieneshocking behavior required to state a substantive due process claim is &fstring
liability standard”). The bar for proving the third element is not terribly high, and can exist
where a plaintifis a member of a group that is subject to potential harm brought about by the
state’s actionsSeeMann, 872 F.3d at 172. The final element of a stagated danger claim
requires a showing that the defendant affirmatively used his authority in aatayreated a
danger to the plaintiff or rendered him more vulnerable to dar@gse.id.
2. Equal protection claim —denial of equal protection of the laws

To state a clainfor aviolation of the Equal Protection Clause of the Fourteenth
Amendment, pursuant to 42 U.S.C. § 198@ plaintiff must establish:

1. the existence of purposeful discrimination; and

2. the defendant’s personal involvement in this discrimination.
See Buman v. Penn Manor Sch. Djst22 F.3d 141, 151 (3d Cir. 2005) (citiAgdrews v.
Philadelphig 895 F.2d 1469, 1478 (3d Cir. 1990)). The plaintiff must show that any disparate
treatment was based upon his membership in a protected class (race, gend8eestd.).
“Personal involvement exists where the defendant engaged puipeseful discriminatory
conduct himself or knowingly acquiesced to iDbwling v. Commonwealth Liquor Control Bd.

No. 88-7568, 1992 U.S. Dist. LEXIS 17438, at *20-21 (E.D. Pa. Oct. 26, 1992).
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G. Section 1985 laims — conspiracy to violate civil rights

Section 1985(3) psrribes conspiracies against certain classes of peopengpiracy
arises when “two or more persons engaged therein do, or cause to be done, any act in furtherance
of the object of such conspiraayhereby another is injured in his person or property, or
deprived of having and exercising any right or privilege of a citizen of the Unittzs St&2
U.S.C. § 1985(3). To assert a prima facie claim of conspiracy, a plaintiff hayst s

1. “a combinaion of two or more persons acting with a common purpose to do an
unlawful act or to do a lawful act by unlawful means or for an unlawful purpose,”

2. “an overt act done in pursuance of the common purpose,” and

3. “actual legal damage.”
Schlichter v. Limerich TwpNo. 04CV-4229, 2005 WL 984197, at *10 (E.D. Pa. Apr. 26,
2005). A plaintiff must assert “specific factual allegations of combinatgneeaent, or
understanding among all or between any defendants to plot, plan, or conspire to cagy out th
alleged chain of events.Germantown Cab Co. v. Phila. Parking AytNo. 144686, 2015 WL
4770722, at *10 (E.D. Pa. Aug. 12, 2015) (quotitgmmond v. Creative Fin. Planning Org.
800 F. Supp. 1244, 1248 (E.D. Pa. 1992)). The allegations must coattinilar and exacting
facts that demonstrate the “period of the conspiracy, object of the conspid@ertain other
actions of the alleged conspirators to achieve the purpédefuotingMarchese v. Umstead
110 F. Supp. 2d 361, 371 (E.D. Pa. @Q)0see also Chruby v. Kowaleski34 F. App’x 156, 160
(3d Cir. 2013) (Aplaintiff must allege facts that plausibly suggest a meeting of the minds

H. Negligence claim under Pennsylvaniaalw

To state a claim for negligence under Pennsylvania lawjrifflanust show:

1. the defendant owed the plaintiff a duty or obligation recognized by law;
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2. a breach of that duty;

3. a causal connection between the conduct and the resulting injury; and

4, actual damages.
Martinez v. United State$82 F. App’x 139, 141 (3d Cir. 2017) (citimittsburgh Nat’l Bank v.
Perr, 637 A.2d 334, 336 (Pa. Super. Ct. 1994/ hether the defendant owed a duty of care
under the first element is a question of laiabric v. Martin 532 F. App’x 286, 289 (3@ir.
2013) (citingMatharu v. Muir 29 A.3d 375, 384 (Pa. Super. Ct. 20113enerally, there is no
duty to control the acts of a third party unless the ‘defendant stands in somashblptigith
either the person whose conduct needs to be controlled or in a relationship witbridedn
victim of the conduct'. . . . A special relationship is limited to the relatigssthéscribed in
Sections 31819 of the Restatement (Second) of TortSéeBrisbine v. Outside in Sch. of
Experiential Educ., In¢.799A.2d 89, 93 (Pa. Super. 2002). Section 316 oRbstatement of
Torts provides:

A parent is under a duty to exercise reasonable care so to control his minos child a

to prevent it from intentionally harming others or from so conducting itself as to

crede an unreasonable risk of bodily harm to them, if the parent

(a) knows or has reason to know that he has the ability to control his child, and

(b) knows or should know of the necessity and opportunity for exercising such
control.

RestatementSecond) of Torts § 316 (1965Accordingly, in Pennsylvania, “the mere relation
of parent and child imposes upon the parent no liability for the torts of the cHilthelparents
may be liable where the act of the child is done as the agent of tmsparevhere the
negligence of the parents makes the injury possiliimidel v. Sava9 A.2d 51, 52 (Pa. 1944).

l. Punitive damages
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Punitive damages are awarded to punish a tortfeasor for “outrageous conduc& and a
“proper only in cases where thefdndant’s actions are so outrageous as to demonstrate willful,
wanton or reckless conductOdell v. CIT BankNo. 17-1850, 2017 U.S. Dist. LEXIS 136190,
at *17 (E.D. Pa. 2017) (quotirtgutchison ex rel. Hutchison v. Ludd/70 A.2d 766, 770 (Pa.
2005)).

V.  ANALYSIS
A. Count | under Title VI
1. Count | against Solancos dismissed without prejudice

Nowhere in the Amended Complaint do Plaintiffs specifically allege that Solarev
about the allegedly racial and discriminatory conduct of Cox, N.Y., or of any other student or
teacher. RatheRlaintiffs’ allege that Cox’s actions and/or inactions ésitd not havébeen a
surprise td] Solanco” because “Cox had displayed a history and pattern of racially
discriminatory behavior, of which [] Solanco had explicit knowledge, including but nib¢dim
to his regulaemployment of the denigratiaf the wod n***as to inter alia the African
American high school students on his team. .SeeAm. Compl. § 33.

Although this Court is required to accept all wakkaded factual allegations as true, it is
“not bound to accept as true a legal conclusion cediels a factual allegatidanSeePapasan v.
Allain, 478 U.S. 265, 286 (1986). Plaintiffs’ allegation regarding knowlexigdegal
conclusion and not entitled to a presumption of tri@keeDavid v. Neumann Uniy187 F. Supp.
3d 554, 561-62 (E.D. Pa. 2016) (concluding that allegations the University knew or should have
known that its faculty discriminated against the stugbhdaiatiff and created a racist environment

in violation of Title VI by referring to bone structures in the human skeleton a&sSland
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“slave masters” during classes was “a legal conclusion that, without factual alkegatgupport
it, is not entitled to a presumption of truth”).

Moreover,anallegationthat Cox’s behavior “should not have been a surprise” is
insufficient to state a claim under Title VI becaitsgoesnot show actual knowledge or
deliberate indifferencby Solanco.SeeS.H. v. Lower Merion Sch. Dis%29 F.3d 248, 266 n.26
(3d Cir. 2A.3) (“Deliberate indifference requires actual knowledge; allegations that ond woul
have or ‘should have known’ will not satisfy the knowledge prordetiberate indifference.”
(citing Bistrian v. Levj 696 F.3d 352, 367 (3d Cir. 20128imilarly, thereare no allegations
that Solanco knew about N.Y.’s conduct, such that its responselmuakehrly unreasonable.

To the extent Plaintiffs may seek to hold Solanco liable for N.Y.’s behavioc|dime is
insufficient for an additional reason: the allegas do not show that Solanco had control over
N.Y. at the time of the Instagram posting®eM.S. v. Susquehanna Twp. Sch. Disa. 1:13-
cv-02718, 2017 U.S. Dist. LEXIS 47916, at *29 (M.D. Pa. Mar. 29, 2017) (dismissing Title IX
claims against the sobl district because the harassing social media interactions were not
reported to school district officials and, also, because the social mediantemadsd not occur
under circumstances where the school district exercised substantial controltwedheit
harasser or the context in which the harassment occurred)

Although the allegations are sufficient to show that Solanco had knowledge about the
complaints regardindhe display®f the Confederate flag on school propetiygse factual
allegations aralso insufficient to state a claim under Title \fh order to protect the learning
environment, a school “may restrict school speech that threatens a specifibstadtsal
disruption to the school environment or that ‘invaldes] . . . the righthefst’ B.H. ex rel.

Hawk v. Easton Area Sch. Dist25 F.3d 293, 303-04 (3d Cir. 2013) (citingvis, 526 U.S. at

19
071020



652; Saxe 240 F.3d at 205). However, “the prohibition of expression of one particular opinion,
at least without evidence that it is nexay to avoid material and substantial interference with
schoolwork or discipline, is not constitutionally permissibl&ifiker v. Des Moines Indep.
Cmty. Sch. Dist.393 U.S. 503, 511 (1969}t is only where there have been racial problems
involving the Confederate flag that a public school may constitutionally ressptags of the
Confederate flagSeeSypniewski v. Warren Hills Ré@d. of Educ, 307 F.3d 243, 254 (3d Cir.
2002). “In the absence of such evidence, courts have concluded that school authorities have
failed to establish a sufficient likelihood of disruption to support banning th€ fld. Here,
although Plaintiffs sufficiently allege that Solanco had actual notice tbatrBMoore was
intimidated and offended by the repeated displays of the Confederate flag by studsstisol
property there are insufficient allegations to show that such displays materialfigretéwith
Plaintiffs’ schoolwork or caused a substantial disruption to the school envirankvéhbut
such a showing, Solanco could not ban the Confederate flag and therefore did not violate
Plaintiffs’ Title VI rights by failing to act on Brown Moore’s complaints.

Count | as to Solanco is dismissgithout prejudice and with leave to amehd.

2. Count | is dismissed with prejudice as to the individual Defendants.
The individual Defendants, in near identical briefs, assert that Count | should be

dismissed as tthembecause Title VI does not provide fadividual liability. SeeCox Mem. 5-

6 SeeAlston v. Parker363 F.3d 229, 235 (3d Cir. 2004) (holding that “even when a
plaintiff does not seek leave to amend, if a complaint is vulnerable to 12(b)(6)sdikrais
District Court nust permit a curative amendment, unless an amendment would be inequitable or
futile”). Although Plaintiffs previously filed an amended complaint, it was filedreetwe Court
issued an opinion identifying the deficiencies in the pleadings and there is nothing tst shigfge
Defendants will be prejudiced by allowing Plaintiffs an opportunity to am&edCornell &
Co. v. OSHR(C573 F.2d 820, 823 (3d Cir. 1978t is well-settled that prejudice to the non
moving party is the touchstone for the denial of an amendh{etting Zenith Radio Corp. v.
Hazeltine Research, Inal01 U.S. 321, 330-31 (197))
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7, ECF No. 16-3; Yannutz Mem. 7-8, ECF No. 34. They qGoikin v. Berks County Hous.
Auth, 2011 U.S. Dist. LEXIS 109823, *44 (E.D. Pa. Sept. 26, 2011), explaiimimpgrt
The United States Court of Appeals tbe Third Circuit has naaddressed in a
precedential opinion the issue of whether TitleiMposes liability on individual
defendants. However, in a nonprecedential decision, the Third Circuit agreed with
the reasoningf precedential decisions of the Eleventh Circuit and the Sixtuit
which held that‘because Title VI forbids discriminatioonly by recipients of
federal funding, individuals cannot be hdidble under Title VI: Shannon v.
Lardizzone 334 Fed. Appx506, 508 (3d Cir. 2009per curam) (citingShotz v.
City of Plantation 344 F.3d 1161, 1169 (11th Cir. 2008xichanan vCity of
Bolivar, 99 F.3d 1352, 1356 (6th Cir. 1996)).
Id. The individual Defendantirther cite to another neprecalential opinion of the Third
Circuit Court of Appeals and to other district court opinionthe Third Circuit that have
similarly concluded that Title VI does not provide for individual liabili§ee, e.gCox Mem. 6
(citing Whitfield, 412 Fed. Appxat521); Webb v. Susquehanna Twp. Soist., 93 F. Supp. 3d
343, 351 (M.D. Pa. Sept. 26, 2015)). In response, Plaintiffs offer no legal authority to support
their claim instead suggesting, also without legal support, that “Defendant’s argumentis m
and/or otherwise best suited for themsnary judgment stage SeePls’ Reply Cox 4, ECF No.
17; Pls.’ Reply Yannutz 5, ECF No. 38.
For the reasons stated in the numerous opinions within this Circuit, this Goees ahat

the Title VI does not provide for individual liability. Count Idssmissed with prejudiéeas to

the individual Defendas: Cox, Yannutz, Doé&,and NY.

! Faintiffs’ counsel did not number the pages in the rbphfs; thereforethe Court cites
to the page numbers assigned by the Electronic Filiste8y
8 Because the claim fails as a matter of law, leave to amend would be 8déalston

363 F.3dat 235.
° See Sillivan Assocs. v. Dellots, IndNo. 97-5457, 1997 U.S. Dist. LEXIS 20043, at *21-
22 (E.D. Pa. Dec. 16, 1997) (dismissing a claim sua sponte against a defendant who had not
joined the motion to dismiss the claim because the plaintiff could “prove no sett®in
support of [these alms] which would entitle [it] to relief” (quotin@€onley 355 U.S. at 45)).
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B. Count Il under § 1981

1. Count Il is dismissed with prejudice as tadSolancq for consideration
under Countslll and IV.

Solanco asserts that CounsHould be dismissedr two reasons: ()ecausélaintiffs
have failed to identify a contractual rightyd (2) becauseiberges into the 8§ 1983 claingee
Solanco Mem. 81In support of its first argument, Solangootes the Supreme Court holding
that “[a]ny claim brought under § 19§1must initially identify an impaired ‘contractual
relationship,” 8 1981(b), under which the plaintiff has right®dmino’s Pizza, Inc. v.

McDonald 546 U.S. 470, 476 (2006). Solanco also at@$ird Circuit Court of Appealsase

in which the court affirmed the entry of summary judgment in favor of the schooldzefes
(including theBoard of Educationtwo schools, school principals, and the stiptendents of the
schooldistrict) becausehe plaintiffs “did notreference any contractual right on which their 8
1981 claim could be grounded and because the context of the wasehidren attending

public school—does not suggest any contractual rigléed._.L. v. Evesham Twp. Bd. of Educ.
710 F. App’x 545, 550 (3d Cir. 201@onsidering claims thatb African American children
experiencechumerous incidents of racial discrimination and retaliadioschod). Plaintiffs
respond that 8 1981 extends beyond the mere making of contracts and includes the right “to the
full and equal benefit of all laws. . . SeePIs.” Resp. Solanco Mot. 7, ECF No. 18 (quoting 42
U.S.C. § 1981(a)). They contetiweir claims, including racially hostile environment and
disparate treatment, are covered by this equal protection provision of the.ssate id.

Both parties are correct, in part. The “full and equal benefit” clause §it881 broader
applicability than the mere right to contra@eeGoodman v. Lukens Steel Co77 F.2d 113,
132 (3d Cir. 1985)Mahone v. Wadd|é&564 F.2d 1018, 1028 (3d Cir. 1977). However, “only

state actors can be sued underfilléand equal benefit’ clause of § 1981Brown 250 F.3cht
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799 That said, “because Congress neither explicitly created a remedy against Gtateraler

8§ 1981(c), nor expressed its intent to overda'? . . . ‘the express cause of action for
damages created by § 1983 constitutes the exclusive federalyréongwblation of the rights
guaranteed in 8 1981 by state governmental unitdc¢Govern v. City of Phila554 F.3d 114,
120-21 (3d Cir. 2009) (quotingett 491 U.Sat733,and affirming the district court’s decision to
dismiss the § 1981 claim).

Count Il, pursuant to § 1981, is therefore dismissed with prejudice as to So&eeo.
Shipley v. Qiao Hong Huang@jlo. 19-654, 2019 U.S. Dist. LEXIS 53401, at *6 n.24 (E.D. Pa.
Mar. 28, 2019) (dismissing the § 1981 claims as to the state defenddengjtheless, the Court
will consider whether Plaintiffs’ rights under 8 1981 were violated by Solanco ootftext of
their § 1983 claim in Countd and IV.

2. Count Il is dismissed with prejudice as to Cox, for consideration
under Countslll and IV.

For the reasons set forth above and because a high school football coach is a state actor,
see Mann872 F.3d 165, Count Il pursuant to 8 1981 is dismissed with prejudice as t&&ox.
Shipley 2019 U.S. Dist. LEXIS 53401, at *6 n.24 (dismissing the &l1@aims as to the state
defendants). The Court will consider Plaintiffs’ 8§ 1981 clagainst Coxn the context of the §

1983 claim in CountHl and IV.
3. Count Il is dismissed with prejudice as toN.Y., Yannutz, and Doe
The Moore Plaintiffs do natllege there is a contractual relationship between them and

N.Y., Yannutz, and/or Doe. Rath&aintiffs rely on the “full and equal benefit” clause of §

10 Jett v. Dall. Indep. Sch. Dis#491 U.S. 701, 733 (1989) (holding “that the express cause
of action for damages created by § 1983 constitutes the exclusive fedeedly for violation of
the rights guaranteed in § 1981 by state governmental units”).
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1981. As previously explained, however, “only state actors can be sued under the ‘full and equa
benefit’ clause of § 1981.SeeBrown, 250 F.3cat 799. Plaintiffs’ conclusory allegation under
Count Il that all “Defendants’ actions were taken under color of state $&Xm Compl.
73, is a legal conclusion that need not be accepted as true and there are no factuahsitegati
show either N.Y., Yannutz, or Doe is a state actor. Accordingly, the § 1981 clainsfails a
matter of law and Count Il is dismissed with prejudfi@esto N.Y., Yannutz, and Do¥®.

C. Count Ill under § 1983based on Defendants’ actions/inactions

In addition to an alleged violation of thedlgre Plaintiffs’rights under § 1981, the §
1983 claim in Count Il is based on allegadlations of the Moore Plaintiffs’ rights undéthe
1st Amendment, the 4th Amendment, the 5th Amendment, the 8th Amendment, the Due Process
Clause of the 14th Amendment, the Equal Protection Clause of the 14th Amendment, the
Substantive Due Process rights of the 14th Amendment, and/or 42 U.S.C. 81983 and/or the
Pennsylvania Constitutioh.SeeAm. Compl. 1 76-77Plaintiffs offer no information in the
Amended Complaint or in their responses to the motions to dismiss, aside fronetieeal g
factual allegations discussed above, to explain how their rights under ebhebefas was
violated.

Nothing in the allegations suggests tR&tintiffs’ rightsunder the First, Fourth, Fifth, or
Eighth Amendments or undtre procedural due process clause of the Fourteenth Amendment
were violated or even implicated. Additionally, $3B is not itself a source of substantive

rights SeeGraham 490 U.Sat393-94 These claims are therefore dismissed witjudice?

1 Because there is no suggestion that there was a contract or that these Defendatss are st
actors, leave to amend would be futittee Alston363 F.3d at 235.
12 See Sullivan Assogsl997 U.S. Dist. LEXIS 20043, at *222.

13 Because there are no allegations to sugglestiffs’ rights under these Amendmerdse
in any way implicated, leave to amend would be futbee Alston363 F.3d at 235.
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from Count Ill. Because the Moore Plaintiffs fail to specify which section(s) d¢nasylvania
Constitution on which they base Count lll, it too is dismissed, but without prejuttoceith
leave to amendWhether the factual allegationspgort aviolation of Plaintiffs’ rightsunder §
1981 or under the Fourteenth Amendment is discussed laslthey relate to each Defendant

1. As to SolancoCount Ill is dismissed with prejudice, for consideration
under Count IV.

A school district may only be held liable under § 1983 for violating rights under § 1981 if
the violation was the result of municipal custom, policy, or prac=eDaniels v. Sch. Dist. of
Phila., 982 F. Supp. 2d 462, 478 (E.D. Pa. 2013) (explaining that a cause of action under § 1983
for the school district’s alleged violation of the rights guaranteed in § 198tes@widence of a
policy, practice, custom, or failure to traindimilarly, a claim under 8 1983 for violation of the
Equal Protection Clause by a school destrequires a showing that the harassment was the
result of municipal custom, policy, or practicBee Fitzgerald v. Barnstable Sch. Conb5
U.S. 246, 2558 (2009) (citingMonell, 436 U.S. at 694)To state a substantive due process
claim against achool districtunder thestatecreateddanger doctrinethe district’s policyor
custom must have been the “moving force” behind the violatBae Poe v. Se. Delco Sch. Dist.
165 F. Supp. 3d 271, 279 (E.D. Pa. 2015) (concludingathge violations ofthe students’
“Fourteenth Amendment rights caused by the District’s policies may propeciynisalered
under the [studentsMonell claim, the District is not a proper defendant for the stedated
danger clai(citing Sanford v. StilesA56 F.3d 298, 314 (3d Cir. 2006)). Count lithsrefore
dismissed with prejudeas to Solancdut the claims will be considered under Count 1V
(Monell).

2. Moore’s § 1981 and qual protection claims under the Fourteenth
Amendment in Count Il may proceed agaist Cox.
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In his Motion to Dismiss, Cox argutsat the 8§ 1983 claim is asserted against all
Defendants collectively and that Plaintiffs fail to articulate what allegedmisatory conduct
by Cox resulted in a deprivation of Plaintiffs’ rightSeeCox Mem. 910, ECF No. 16.Cox
alsocontendghat Plaintiffs fail to specifically allege that Cox was acting “under color of &w”
the time of his allegedly unlawful comments and/or cond8et id.

Aside from Plaintiffs’ failure to explain hotheir rights under the First, Fourth, Fifth, or
Eighth Amendments or under the procedural due process clause of the Fourteenth émendm
were violated, which was previously discussbd,Amended Complairearly identifies the
conduct attributed to Coxat forms the basis dfieclaimsunder § 1983 See, e.gAm. Compl.
19 2329, 71. Further, contrary to Cox’s suggestion, the Amended Complainspkeagcally
allege that Cox was a state actor at the time of his allegedly unlawful conduct, aduaied
during football practice or in relation to the football teaBee idand § 10 (“Defendant Anthony
Cox was, at any and all times relevant, an adult individual acting under the coloe ddstats
the football coach at Solanco High School. . .Sealso Mann 872 F.3d 165 (providinthat a
high school football coach is a state agtorhe Amended Complaint therefore satisfies Rule 8
and sufficiently places Cox on notice of the claims against BeeFed. R. Civ. P. 8(a)(2)
(requiring a pleadingp contain “a short and plain statement showing that the pleader is entitled
to relief”).

Accepting these allegations as true and drawing all reasonable inferencesitieref
Moore, but not Brown Moore, hasated a claim against Caxder § 1981 and thegual
ProtectionClause of the Fourteenth Amendmemtly. See Castleberry v. STI Gy@63 F.3d
259, 264 (3d Cir. 2017) (determining that whether use of therd-can be sufficiently “severe

or pervasive” is contexdpecific, but may be sufficient toaseé a claim under § 1981The
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allegations falil to state a substantive due process claim againbeCauxsé¢he allegationsare
insufficient to show that Moorgr Brown Moore)sufferedthe requisite harmSee Carey v. City
of WilkesBarre, 410 F. App’x 479, 483 (3d Cir. 201@olding that emotional distress is not a
cognizable harm for a stateeated danger claim} Moore’ssubstantive due process claim
against Cox ishereforedismissé without prejudice and with leave to amerdl of Brown
Moore’s claims in Count Ill are dismissed with prejudite.
3. Count Il is dismissed with prejudice as to Yannutz, N.Y., and Doe.

Plaintiffs’ conclusory allegation that all “Defendants’ actions were takderuolor of
state law,”seeAm Compl. | 73, is a legal conclusion that need not be accepted as true and there
are no factual allegations that show either Yannutz, N.Y., or Doe is a state Aactordingly,
the § 1983 claim fails as a matter of law and Count Il is dismissed with prefualices
Yannutz, N.Y., and Doé&’

D. Count IV - Monell claim under § 1983

14 Whether Cox’s behavior is conscious-shocking, another required element in a substantive

due process clainms a close call.Cf. Bridges 644 F. App’xat178 (findingthat the second
grade teacher’s conduct did not rise to the level of a constitutional violat@ngcenduct
including: giving detention to only the plaintiff-student, but not to the other studéntstarted
a fight; doing nothing in response when alstut tried tgab the plaintifistudent in the eye with
a pencil during class; turning the conteoitshe plaintiftstudent’s desk over and yelling at the
plaintiff-student to pick his things up; calling the plaingttident: “dummy,” “stupid,” and
“lazy” on two occasions; and moving the plainstiadent’s crutches after he had sustained an
ankle injury and leaving him to “crawl” for them; etan)ith Zeno v. Pine Plains Cent. Sch. Dist.
702 F.3d 655, 667 (2d Cir. 2012) (concluding that the jury reasonably could have found that the
harassment of the higgthool student, which continued for approximately two years and
included racial slurs including the n-word, went beyond simple teasing and name-calling)
15 Because none of the allegations pertainm@ox relate to Brown Moore, granting her
leave to amend would be futil&ee Alston363 F.3d at 235.
16 Because there is no suggestibat these Defendants are state actors, leave to amend
would be futile. SeeAlston 363 F.3dat 235.
17 See Sullivan Assogs1997 U.S. Dist. LEXIS 20043, at *212.
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As previously discussed regarding Count Ill, nothing in the allegations suggests that
Plaintiffs’ rights under the First, Fourth, Fifth, or Eighth Amendments or undgrtioedural
due process clause of the Fourteenth Amendment were violated or even impB=gac.
Compl. 88 81-85, 92, 96. Theslaims are dismissed with prejudit&om Count IV. To the
extent Count IV alleges violations of Plaintiffs’ riglsiscured by § 1981, the Equal Protection
Clause and the Fourteenth Amendmergigbstantive due procegsarantee under the state-
createddanger doctrine anfdr Solanco’s failure tarain, investigate, supervise, and discipline
its employeesthese claimare addressed below.

1. Count IV is dismissedwithout prejudice as to Solanco

Plaintiffs repeatedly allege that Defendants’ actions were undertaken as pad tiat
the racially hostile environment at Solarweaspermitted by, the execution of a custom, policy,
and/or practice See, e.gAm. Compl. 1 72, 80-81, 8But, Plaintiffsnever allege what was the
custom, policy, and/or practice. ®eallegations are therefore insufficidotstate a claimSee
McTernan v. City of Yorkb64 F.3d 636, 658 (3d Cir. 200@plding that to satisfy the pleading
standardthe plaintiff “must identify a custom or policy, and specify what exactly that custom or
policy was). See also Kingsmill v. Szewczak7 F. Supp. 3d 657, 672 (E.D. Pa. 2015) (finding
that the plaintiff failed to allege wetlled facts in support of hidonel claim with respect to a
policy or custom because the plaintiff's allegation regarding a police officerismpisconduct
and the City’s alleged knowledge of it was merely “a legal conclusion styled as a factua

allegation”).

18 Because there are no allegations to sugglesntiffs’ rights under these Amendmerdse
in any way implicated, leave to amend would be futbee Alston363 F.3d at 235.
28
071020



As to Plaintiffs’ allegatio that when Cox proclaimed that there was nothing offensive
aboutN.Y.’s postings, sut proclamation served as the manifestation of a policy, practice,
custom, proclamation, policy or edict for the purposes of Monell liajddgAm. Compl. { 93,
the alkgation is insufficient for at leagtreereasons, Firsg “policy cannot ordinarily be
inferred from a single instance of illegality. L&sch v. Parkesburg36 F.2d 903, 911 (3d Cir.
1984). Second, there is nothing tying Cox’s conduct to SolaBeeBush v. City of Phila.No.
98-0994, 1999 U.S. Dist. LEXIS 18605, at *7-8 (E.D. Pa. Nov. 23, 1999) (finding that the
allegations that the actions of the individual defendants “were manifestatiestablished
customs, policies and/or traditions tlaaé condoned by the Philadelphia Police Department . . .”
was insufficient in the absence of evidence that the City had a policy or custo@cted in any
way to the actions of these individual defendants). Thiok, a football coach, did not have
final policy-making authoritythat could bind SolancdseeFlood v. Sherk400 F. Supp. 3d 295,
308 (W.D. Pa. 2019) (explaining that “district courts in the Third Circuit appeaiftrmty
refuse to consider a school principal to be a fowdicymaker such that a principal’s disciplinary
decisions, without more, could subject a school district to liability under § 1983").

For the first and third reason, Plaintiffs’ allegation that when the Superintdiadled to
act in response to Brown Moore&emplaints about the displayf Confederate flaig served as
the manifestation of a policy, practiag,customseeAm. Compl. 1 94, also fails to state a
claim. First, not only is the Superintendent’s failure to respond to a singjdaiat insufficient
to infer a policy seeLosch 736 F.2d at 91ut Plaintiffs must show “more than a mere failure
to act or investigaté see JH. v. City of Phila.No. 062220, 2008 U.S. Dist. LEXIS 65134, at
*35-36 (E.D. Pa. Aug. 19, 2008). Second, ‘fu# it is plausible that a superintendent may

carry such final authority, the complaint lacks any facts to show thathbeldmard in fact
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delegated such authority to the superintendelbantz v. Waynesboro Area Sch. Dibto. 1:16-
CV-0224, 2016 U.S. Dist. LEXIS 142243, at *23 (M.D. Pa. Oct. 14, 2036§ als@4 P.S. §
10-1081'° Moreover, the allegations do not show that Solanco’s failure to ban the Cotdedera
flag amounts to consciows$tocking behaviorSeeMann 872 F.3d at 171.

Plaintiffs’ claim that Solanco failed to take any action to sanction or prevent students
from making racial slurs also fails to state a clamsause a school’s failure to take corrective
action is not an “affirmative act.5eeG.S. v. Penfrafford Sch. Dist.No. 19-3309, 2020 U.S.
App. LEXIS 15326, at *7-8 (3d Cir. May 13, 2020) (holding that “a school’s failure to respond
to reports of bullying cannot give rise to liability under § 1983 because it is not rnadiffie
act”); Lansberry v. Altoona Area Sch. Djs256 F. Supp. 3d 486, 503 (W.D. Pa. 2018) (holding
that “harm caused by studem-student bullying is not a constitutional harm thtnell
protects against”).

Finally, Plaintiffs allege that Solanco is liable based on its failupedperly train,
investigate, supervise, and discipliteemployeesincluding Cox. SeeAm. Compl. 11 72, 82.
Plaintiffs identify fivebroad areas in which Solanco was deficiedge idf 82. However,

failure to train, discipline or control can only form the basis fectien 1983

municipal liability if the plaintiff can show both [1] contemporaneous knowledge
of the offending incident or knowledge of a prior pattern of similar incidents and

19 Section 10-1081, “Duties of superintendents,” provides:
The duties of district superintendents shall be to visit personally as often as
practicable the several schools under his supervision, to note the courses and
methods of instruction and branches taught, to give suebtiins in the art and
methods of teaching in each school as he deems expedient and necessary, and to
report to the board of school directors any insufficiency found, so that each school
shall be equal to the grade for which it was established and ¢énatrttay be, as far
as practicable, uniformity in the courses of study in the schools of the several
grades, and such other duties as may be required by the board of school directors
The district superintendent shall have a seat on the board of schotbrdiigf the
district, and the right to speak on all matters before the board, but not to vote.
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[2] circumstances under which the supervisor’s actions or inaction could k& foun
to have communicated a message of approval to the offending subordinate.

Montgomery v. De Simon&59 F.3d 120, 127 (3d Cir. 1998)t is not sufficient merely to
show that a particular [employee] acted improperly;” rather, the alleged failadedaately
supervise “must also cause the violation about which the plaintiff complaas.'Strauss v.
Walsh Nos. 013625, 02-4383, 2002 U.S. Dist. LEXIS 24717, at *10-11 (E.D. Pa. Dec. 17,
2002).

As previously discussed, the allegations are insuffi¢eshow that Solanco had
knowledge of the discriminatory conduct efyeof its employee$® Plaintiffs’ allegations that
Cox had a “history” or “pattern” of racially discriminatory behavior is alsoffisent because
such allegations are wholly unsupported and nothing more than legal concli&sen€onnick
v. Thompson563 U.S. 51, 62 (2011) (holding that a “pattern of similar constitutional violations
by untrained employees is ‘ordinarily necessary’ to demonstrate deliberdtererte for
purpose®f failure to train”).

Count IV as to Solanco is therefore dismissed in its entirety as to Solarsoissal is
without prejudice to the extent it is based on a violation of Plaintiffs’ rightker 8 1981, the
Equal Protection Clause, the stateateddanger doctrine of the Fourteenth Amendment, and a
failure to train or supervise.

2. Count IV is dismissed with prejudiceas to the individual Defendants

Monellliability appliesonly to muwnicipalities, noto individuals See Lepre v. Lukus

602 F. App’'x 864, 869 n.4 (3d Cir. 2015) (concluding that the district court erred in applying the

20 To the extent Solanco had knowledge of the actions of its Superintendent, because his
conduct did not violate Plaintiffs’ rights, the failure to train claietessarily failsSee Bridges
644 F. App’xat 178 (“Appellants cannot recover from the School District under Section 1983 for
a failure to train because there was no underlying constitutional violation.”).
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Monell test to the § 1983 claims agairtise individual defendant)Count IV against the
individual defendants, Cox, Yannutz, N.Y., and Blds therefore dismissed with prejudite.

E. Count V under § 1985is dismissedwithout prejudice as to Cox, N.Y.,
Yannutz, it may proceed against Doe.

Moore alleges in Gunt VthatCox, Yannutz, Doe, and N.Y. consgitto violatehis civil
rights pursuant to 42 U.S.C. 8§ 198p agreeing to attempt to repress Moore’s complaints about
N.Y.’s Instagram postings so that N.Y. could remain on the football ttlowever, there are no
factual allegationso support this conclusory allegatioBeeChruby, 534 F. App’xat160(“The
complaint must not plead merely a ‘conclusory allegation of agreement at somditiadle
point.” (quoting Twombly 550 U.S. at 557)As previously discussed, the Amended Complaint
does not even allege that Yannutz and Doe had knowledge of N.Y.’s coetiatbne thaany
of these Defendants reachaaly type of agreementee id(holding that the complaint failed to
make allegations of conspiracy with the requisite specifiatyd affirming dismissal of the
conspiracy claim).Although the claim isnsufficient to state a claim against all the individual
Defendants, because an amendment could cure the pledadeng&aim may proceed as to Doe
who has not moved to dismiss the claiBee Conley355 U.Sat45-46(providing that sua
sponte dismissal can only be granted if “no set of factsupport of the claim could entitle the
plaintiff torelief). Count V is dismissed without prejudice aox, Yannutz, and N.Y. In
amending the complaint as to these Defendants, Moore is granted leave to amkmch the to

Doe as well if hesochooses.

21 See Sullivan Assogd.997 U.S. Dist. LEXIS 20043, at *22.
22 Because the claim fails as a matter of law, amendment would be fBgié&ass v.
Matthews No. 18-2360, 2018 U.S. Dist. LEXIS 202100, at *8-9 (E.D. Pa. Nov. 28, 2018)
(dismissing the individual defendants with prejudice because “Monell liabpiplies only to
municipalities, not individuals” (citingrayson v. Mayview State Hosp93 F.3d 103, 112-13
(3d Cir. 2002)).
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F. Count VI is dismissed without prejudiceas to Solanco.

Count VI of the Amended Complaint, brought by Bair against Solanco, alleges a
violation of 22 U.S.C. § 220%t seq.and seeks monetary and equitable relief. In its Motion to
Dismiss, Solanco correctly asserts thatJ.S.C. § 22D is captioned “Assistance to
Disadvantaged Children in Asiahd has absolutely no relevancy to the allegations of the instant
action. SeeSolanco Mem. 15. Plaintiffs respond that the labelling of Count VI was a typo and
“obviously” was intended to be asserted under 28 U.S.C. § 2201 otthar&tory Judgment
Action. Plaintiffs then assert “Defendant makes no other argument to suppussdisof
Plaintiffs’ declaratory judgmerdlaim, which has otherwise been extensively pled . . . [and that]
Defendant’s Motion in this regard should be denied.” Pls.” Opp. Solanco Mot. 8.

Despite Plaintiffs’ suggestion, the typo was not “obvious,” especially becauseuhé C
seeks not only declaratory relief, but also damages “in an amount exceeding $150,000, plus
punitive damages.'SeeAm. Compl., Count VI. Also, alaim under the Declaratory Relief Act
was not included in the original complaint. Thus, Solanco was not put on notice ofcdaich a
and cannot be expected to have made arguments regardimgyiits Moreover, because the
underlying claims against Solanco have been dismissed for failure to state,dheae is no
basis for granting a declaratory judgment against SolaBeelmpala Platinum Holdings Ltd. v.

A 1 Specialized Servs. & Supplies, Jido. 16-1343, 2016 U.S. Dist. LEXIS 127055, at *70
(E.D. Pa. Sep. 16, 2016). Count VI, which alleges a violation of 22 U.S.C1§i22smissed

without prejudicé®to Bair’s rightto amend to state a claim under 28 U.S.C. § 2201.

23 The Court questions whether Bair, who asserts that she is in eminently reageaabl
that a racially hassing and hostile fate awaits her minor children because Solanco High School
is the only public high school in the vicinity of their residersgmAm. Compl. | 43, can
sufficiently allege standing and immediacy to state a claim under the Degfalatiggment Act
because her children, ages five and eight years old, are years away fromgtiegidschool.
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G. Count VIl is dismissedwithout prejudice as toN.Y. and Yannutz, it may
proceed as to Doe

Count VII is brought by Moore against N.Y.anrutz, andDoe

As to N.Y., N.Y. assertshe negligence claim should be dismissed bec&la@tiffs go
to great lengths to construe the actions of N.Y. as anything but negligeetyannutz Mem.
19, ECF No. 34 Plaintiffsdo not address this argumémtheir responseSeePIs.” Resp.
Yannutz Mem. 7-8, ECF No. 38. Rather, they generally refer to the Amended ComfBieéid.
The only factual allegations pertaining to N.Y. in the Amended Complaint relatetiedhe
pictures N.Y. posted on his Instagram accoamidto his criminal chargarising therefrom.See
Am. Compl. 11 248. Plaintiffs allege N.Y. was charged with laate crimé in state courtbut
do not specify thexactcharge.As there is no Pennsylvania criminal stattitied “hate crime’
this Court reasonably infers that¥N was charged with harassment. The harassment statute
provides: “A person commits the crime of harassment when, with intent to lemasy or
alarm another, the persan:.engages in a course of conduct or repeatedly commits acts which
serve no legimate purpose; or [fommunicates to or about such other person any lewd,
lascivious, threatening or obscene words, language, drawings or caricatee$8 Pa.C.S. §

2709(3){4). Because N.Y.’s alleged conduct was clearly intentional, a negligéinoeis not

Seel.ujan v. Defs. of Wildlife504 U.S. 555, 560-61 (1992) (holding that the constitutional
minimum of standing contains several requirements, including an injury thatual‘ac
imminent, not conjectural or hypothetical” (internal quotations omittdd);Cas. Co. v. Pac.
Coal & Oil Co, 312 U.S. 270, 273 (1941) (explaining that the “difference between an abstract
guestion and a ‘controversy’ contplated by the Declaratory Judgment Act is necessarily one of
degree, and it would be difficult, if it would be possible, to fashion a precise tegtéomining
in every case whether there is such a controversy”). However, because the claiouignty
before the Court, it cannot conclusively determine at this time that an amendoutthtbe
futile. SeeAlston 363 F.3cat235(holding that “@en when a plaintiff does not seek leave to
amend, if a complaint is vulnerable to 12(b)(6) dismissal, a District Court must pennétiave
amendment, unless an amendment would be inequitable or futile”). Amendmepenslelet on
Plaintiffs also amending to state a claim an underlying claim against Solanco.
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stated. SeeDiSalvio v. Lower Merion High Sch. Disf.58 F. Supp. 2d 553, 561 (E.D. Pa. 2001)
(dismissing the student’s negligence claim against the football coactsbduauallegations
against the coach clearly suggested thatdbed with intent).Although in some circumstances
intentional conduct may be relevant to a negligence claim, such circumstancesspesent
here because the allegatiai®ow N.Y. intended to bring harta Moore. See h re Diet Drugs
(Phentermine/Feturamine/Dexfenfluramine) Prods. Liab. Litj@69 F.3d 293, 312 n.11 (3d
Cir. 2004) (holding that where the alleged conduct is intentional, it “may be mekeva
negligence so long as it does not involve intent to bring about the harmful {egultf Dan B.
Dobbs, The Law of Torts § 116 (2001) (“Intentional conduct and even intentionshkisktis
analyzed under negligence rules unless the defendant has a purpose to invade ffie plainti
interests or a certainty that such an invasion will ocpurCount VIl as to N.Y. is dismissed.
Moore is granted leave to amendagsert a different tort against N.Y. thefiects the intentional
nature of his alleged conducgeeAndrews v. Fullington Trailways, Ltd. Liab. Cdlo. 3:15-

228, 2016 U.S. Dist. LEXIS 88651, at *27 (W.D. Pa. July 8, 2Qdi§jnissing the negligence
claim but granting thelaintiffs leave to amentb assert an intentional tort).

As to the negligence claim against N.Y.’s paremits,Amended Complaint contains no
allegations thatither Yannutz or Doe knew about the harassing condubeafson N.Y, either
before or when it occurred. Although the Court could reasonably infer that Yannutz and Doe
were on notice when N.Y. was charged with a hate crime, there are no allegatidh¥ tha
made any additional racial comments or committed any further harassing conetulcé aftas
criminally charged.SeePrice v. Scranton Sch. DistNo. 11-0095, 2012 U.S. Dist. LEXIS 1651,
at *54-58 (M.D. Pa. Jan. 6, 2012) (dismissing the negligean®laint against the parents

because they did not know about their child’s harassing behavior until months Moere has
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therefore failed to state a negligence claim against Yammat®oe. However, because the
Court cannot say that “no set of facts” could support the claount VII may proceed as to Doe
because he has not moved to dismiss the cl&m®.Conley355 U.Sat45-46. Count Vlis
dismissed without prejudiétas to Yannutz. In amending the complaint as to Yannutz, Moore
is granted leave to amend the claim as to Doe as well if he so chooses.

H. The request forpunitive damages may proceed as to Cand Doe

Plaintiffs agree tavithdrawtheir punitive damage claims against Sala. SeePIs.” Opp.
Solanco Mot. 8.Solanco’s Motion to Dismiss the punitive damages claim ag@miancas
therefore granted.

In the absence of any viable claim against MiYYannutz, the request for punitive
damages as to them is modturther, Moor&s punitive damageslaim fails asa matter of lavas
to Yannutz and Doe under Count VII, negligen&ee Lerner v. Sherry Lake Apartments,,Inc.
No. 84-6119, 1986 U.S. Dist. LEXIS 28052, at *12 (E.D. Pa. 1986) (holding that the claim for
punitive damages “must be supported by facts tending to show that the defendants’ cosiduct wa
more serious than the mere commission of the underlying tort of negligefiteyequest for
punitive damages against Yannutz and Doder Count VIl is dismigsl with prejudice.
Because the Court cannot conclude that no set offactsld support a punitive damages award
against Doe under Count V, 8§ 1985 conspiracy, the request for punitive damages against him in

this count may proceed.

24 The Court is unable to determine whether an amendment would behdilerefore
gives leave to amendsee Alston363 F.3d at 235Importantly, such amendment is dependent
on Moore also being able to amend to state a claim against®¢& Price2012 U.S. Dist.
LEXIS 1651, at *8 (holding that if a plaintiff fails to state a claim against the student
defendants, “there can be no liability for negligence on behalf of the parents”).
25 See Conley355 U.S. at 45-46.
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Finally, the Court cosiders whetheyvloore has stated a claim fpunitive damages
against Coxfor allegedly violating Moore’s rightsnder § 1981 and the Equal Protection Clause
of the Fourteenth Amendment. At this stage of the proceedings and based on therss|dugiti
Cox repeatedly used the n-word to refer to Moore, Moore has stated a claim farepuniti
damages.SeeWilliams v. Lenape Bd. of Edu®No. 177482 (RBK/JS), 2020 U.S. Dist. LEXIS
77757, at *52 (D.N.J. May 4, 2020) (concluding that the punitive damages claim under § 1983
against the school board for turning a blind eye to the pfamtbmplaint that he was repedyed
harassed and called theword in the locker room survived summary judgment).
V. CONCLUSION

Although Cox’s alleged conduct is extremdlgturbing, it does nallow Plaintiffsto
ignore the required elementseaxchclaim brought against him or the other Defendaiitse
Amended Complaint does state a claim by Moore against Cox pursuant to § 1983 for violations
of Moore’s rights under 8 1981 aifte Ejual Protection Clause. Solely due to the fact that Doe
has not joined in the motions to dismiss, Counts V and VIl as to Doe, only, may also proceed.
All other parties and claims are dismissélthe Motions to Dismiss filed by Solanco and b
N.Y. and Yannutz are granted in their entirety. Cox’s Motion to Dismiss is granted anpa
denied in part as discussed above.

A separate order follows.

BY THE COURT:
Is/ Joseph F. Leeson, Jr.

JOSEPH FLEESON, JR.
United States District Judge
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