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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JANE DOE
Plaintiff,

V. No. 5:1%v-5275

TRIANGLE DOUGHNUTS, LLC,
Defendant.

OPINION
Defendants Motion to Dismiss for Failure to State a Claim
ECF No. 15— GRANTED, in part, and DENIED, in part

Joseph F. Leeson, Jr. July 16, 2020
United States District Judge

l. INTRODUCTION

In this employment discrimination action, Plaintline Do&(“Doe”) sues her former
employer, Triangle Doughnuts, LLC (“Triang)efor myriacf violations of her civil rights based
on herrace, as well as hétansgender and HIositive statusBefore the Court is Triangle’s
motion to dismiss thA@mendedComplaintfor failure to state a claim. Fdnd reasons set forth

below, Triangle’s motion is granted, in part, and denied, in part.

1 The Plaintiff has been granted leave to proceed under a pseudonym on a conditional

basis. SeeECF Nos. 23-24.
2 The Amended Complaint asserts eighteen causes of aQesCF No. 12.
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I. BACKGROUND

A. Facts dleged in the AmendedComplaint?®

Doe is a transgender feméigho identifies herself by a female name and female
pronouns.Am. Compl. |1 13, 14(a).She is also HIVpositive and a person of colorld. 9
70(f), 4. Doe was hired in or around March 2018 to work ashier aflriangle, which
operates a Dunkin’ Donuts in Bethlehem, Pennsylvakiaf{ 3, 12.

Doe alleges that during the course of her employment between March 2018 and May
2018, she experienced harassment and discrimination by cowarkeicustomersSeeAm.
Compl. T 14.Doe’scoworkes regularly misgendered Doe with a male name and male pronouns
despite her requests to use her female name and female prottbyh&4(c). For instane,
Doe’s Shift Supervisor, Lisa, Last Name Unknown (“LNU"), held a supervisoryindle
company and would frequently use Doe’s male legal name, male pronouns, and “dude” when
referring toDoe, despite Doe’s requests for her to use female pronouns and a prefealed fem

name. Id. 11 14(a)tb). Othercoworkers in managerial positions, such as Stephanie Almanzar,

3 These facts are takémmom theAmended Complaint and accepted as true, with all
reasonable inferencesawn inDo€s favor. See Lundy v. Monroe Cty. Dist. Attorney’s Office
No. 3:17CV-2255, 2017 WL 9362911, at *1 (M.D. Pa. Dec. 11, 20def)ort and
recommendation adopted018 WL 2219033 (M.D. Pa. May 15, 201&xcept where necessary
for context, theCourt’s recitation of thallegationsof the Amended Complaint does not include
conclusory assertions or legal contentions, neither of which need be considered tyrthe C
determining the viability oDoe’s claims.See Brown v. Kaiser Found. Health Plan of Mitl-
States, Ing.No. 1:19CV-1190, 2019 WL 7281928, at *2 (M.D. Pa. Dec. 27, 2019).

4 In the portion of the Amended Complaint dedicated to pleading violations of the
Americans with Disabilities Act (“ADA”), Doe states that she “has an actual physical
impairment in that [she] has a biological condition plaustblghysical origin due to brain
neuroanatomy, and the formation of the brain neuroanatomy in the womb, which substantially
limits the major life activities of interacting with others, social functioning,rapdoducing.”

Am. Compl.  65(a). She alsagplds in the alternative that she “has an actual physical and/or
mental impairment in the form of gender dysphota.{ 65(e)see also id{{ 70, 83.

5 Doe states that she is “biracial and identifies as-Afittha and a Black person.” Am.
Compl. § 149.
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the manager, and Anot LNU, the assistant manager, acted similarly by regeflemiyng to Doe
as “he,” which encouraged further misgendering and harassnéxth coworkers and third-
party customersld. 11 14(c),(d). Coworkes alsoasked Doe inappropriate and probing
guestions throughout her employment. For example, Sarah LNU, Doe’s coworker, asked Doe
“are you a tranny?’1d. Y 14(e). Another coworker, Beyonce LNU, asked Doe about her “sexual
orientation,” and whether Doe was going to have “[her] penis removdd{Y 14(g), (h). And
Lisa LNU asked Doéwhy do you wear dra if you don’'t have breasts?d. §14(g. When
Doe responded by stating that she is a transgender female and identifies as femald|Li
stated'boy, you know you’re nat Id.

Customers, including regular customers, misgendered Doe on a frequent and eemetim
daily basis. Am. Compff 14i). Onone occasion, a customer statedon’t want him serving
me at the register” when referring to Ddd. T 14(j). Another customer complained about
having to use female pronouns or a female name when referringetbd2ause she was “not a
girl.” 1d. § 14(k). On another occasion, a customer stated to Doe, “[y]Jou’re a nbdnf’14(m).
Doe states that she frequently correctedrabdffed these customers for their misdering and
harassmentld. 1114(i), (k), 34, 35, 59However, ather tha addressing or preventing customer
behaviors of misgendering and gender stereotyping, Doe’s supeaiseded to the harassment
and reassignelder to duties that werout of the view of customergd. I 14(j). Lisa LNU also
threatened to write Doe ufshe did mt work where she was assigndd. Doe was also told
“[d]on’t use the women’s bathroom” because “[customers] don’t feel coaffierwith you

going in there.”ld. T 14(1).
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During the course of her employment, Doe was also subject tat@isthiess code than
other female and cisgend@amployees, such as being required to wear her hair in a ponytail and
being prohibited fromwearing nail polish or makeuggeeAm. Compl 11 14(n), (0)(p).

Several of Doe’s interactions with hemworkersand customers were threatening, and
even became physical on one occasi®aeAm. Compl 1 15(b), (c)(d). Specifically, in April
or May 2018 Sarah LNUtried to confront Doe aggressively as if she was going to try to
physially fight Doe while calling hea “n-gga” and stating that Dagould “get [her] ass beat
up.” Id. T 15(b). In the same time frame, a customer who was friends with one of Doe’s
coworkers approached Doe and told her that they heard she was “talkinga&gHjtI5(c). On
anotheroccasion in the same time frame, a group of thustomers, including one of Doe’s
formercoworkers, pushed Doe and made derogatory and threatening stateoodnas!’ll kill
your bitch ass,” referred to Doe as a “fucking faggot,” and told her “[w]e don’tdiedts.” Id.

1 15(d). Doe asserts that these interactions were retaliation for her rebuffing aheustand
coworkers who misgendered and harassed ldeff 43.

Doe reported the incident involving the three individuals to the police. Am. Compl. |
15(d). Although Doe’s manager told Doe something to the effect of, “[i]f you don’t feelgeafe
homé€ in response to the incidenthen Doe statéshe was going home, her manager told Doe
that she wabeing taken off of the schedul&d. § 15(e). In April or May 2018, Stephanie
Almanzarinformed Doe that she was being taken off of the schedule permanently anethat sh

no longer worked at Dunkin’ Doughnutid. § 15(f).

6 The term “cisgender” refers to “a person whose gender identity corresponds with the sex
the person had or was identified as having at bi@istyender MERRIAM-WEBSTER
http://merriamwebster.com/dictionary/cisgender.
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Doe claims that Triangle failed to provide prompt and appropriate actionrextand
remedy the harassment against her. Am. Cofnpb. In support of this, Doe points out that
Stephanie Almanzar stated the following to Brgial Employment Opportunity Commission
(“EEOC"): “Our customers are our number one priority[,] we are not allowed to argue or
‘correct’ a customer, it does go with [sic] the saying ‘customers are always righto.l did not
and will not correct myustomers.”ld. Doe moreover claims that although Triangle’s company
handbook contains a nahiscrimination and amiliscrimination policy related to “sexual
orientation,” it did not include such a policy for “gender identity” or “gender egpmes 1d. |
18.

According to Doe, she was objectively qualified for her position with Triangle, dsashe
previously been employed aDunkin’ Donuts, had been previously employed as a server, and
had prig customer service experience. Am. Compl. § 21. She claimgasheapable of
performing the duties of her position with reasonable accommodations — beird treat
consistent with her gender identity, being referred to as female, and being athowgedthe
female restroom— and that she in fact requested and was denied these reasonable
accommodationsld. 11 8485, 90. Doe similarly alleges thatear the end of her employment,
she requested time dffr reasonselated to her HIVpositive diagnosis, weever her request
was aeenied and she ended up going into work while sldk.J 91. According to Doe, Triangle
was aware of both her transgender status as well as hepdsitive statusid. 1 81. In
particular, Dodold Stephanie Almanzar that shesatdlV-positive, undergoing hormone
replacement therapy, and that being male was “not who [she wds]Doe also recalls telling

Stephanie Almanzar that she neetiggk off for “my diagnosis.”ld. § 104.
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Doe claims thatri response therEEOC charg, Trianglestated that Doe was discharged
for violating the company’s policy regardisgheduling time off, which required employees to
submit availability forms two weeks before the day(€y were requesting to také. Am.

Compl 1 26. Doe maintais that this justification was pretextudd. Doe claims that her HIV
positive status prevented her from complying with this policy, as a person witmelyMequire
time off for complications that are not é&seeable two weeks in advande.  28. Doealso
alleges thatompany policy required three warning letters to prededmnination, letters which
she did not receiveld.  27.

In the endDoe states that héreatment and eventuerminationwere direct
consequences of her transgender and/or ptisitive statusas well as retaliation for her
requests for time off and for frequentbuffing customers and coworkers who misgendered
and harassed heBee, e.g Am. Compl. § 20, 34, 105he also claims thakerrace a“Afro -
Latina” was a motivating factor in her terminatiolul. § 149.

B. Procedural background

On November 8, 201,Doe filed the initial Complaint in this action against Triangle and
Dunkin’ Donuts, along with a motion to proceed in her suit anonymously through use of a
pseudonym.SeeECF Nas. 1-2. On December 13, 2019, the Court denied Doe’s motion to
proceed anonymously without prejudice and with leave foda@fterboth Defendants had been
served ad Plaintiff's counsetonferred with Defendants’ counsel regarding the substance of the
motion. SeeECF No. 6. Triangle filed a motion to dismiss the initial Complaint on December
20, 2019.SeeECF No. 9. Several days later, on December 26, 2020, the Clerk of the Court
issted notice that Dunkin’ Donuts had failed to timely respond to the CompB@eECF No.

10.
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On January 3, 2020, Doe filed an Amended Complaint along with a second motion to
proceed anonymouslySeeECF Nos. 1112. Several days later, the Court denied Doe’s second
motion to proceed anonymously without prejudice and with leave to re-file once both De$enda
were served the Amended Complaint and all counsel had conferred regarding thecsubist
the motion. SeeECF No. 13. On January 23, 2020, Triangle filed a motion to dismiss Doe’s
Amended ComplaintSeeECF No. 15. Service was subsequently effected on Dunkin’ Donuts,
andit filed its own motion to dismiss the Amended Complaint on February 13, Ze2ECF
No. 21. However, by stipulation, all claims against Dunkin’ Donuts were dismissed without
prejudice on March 3, 2020, leaving Triangle the only active defen@aaECF No. 22.

On June 23, 2020, this Court issuezlia spont@®pinion and Order permitting Doe to
proceed anonymously on a conditional baSeeECF Nos. 234.

[I. LEGAL STANDARD

A. Motions to dismiss underFep. R. Civ. P. 12(b)(6) —failure to state a claim

In Ashcroft v. Igbal556 U.S. 662 (2009), ttieupremeCourtclarified the appropriate
pleading standard ifederalcivil actions andet forth a twestepapproach to basedwhen
decidingmotiors to dismissbrought under Federal Rule of Civil Procedure 12(b)(6) for failure to
state a claim.

First, district courtsare to “identify [ ] pleadings that, because they are no more than
conclusions, are not entitled to the assumption of trual, 556 U.S. at 67%ee id.at 678
(“A pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of tieeals of a
cause of action will not do.” (quotinBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
Thourot v. Monroe Career & Tech. InsiNo. CV 3:14-1779, 2016 WL 6082238, at *2 (M.D. Pa.

Oct. 17, 2016) (explaining that “[a] formulaic recitation of the elements of a caasémf’
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alone will not survive a motion to dismissjhough “legal conclusions can provide the
framework of a complaint, they must be supported by factual allegatitaizal, 556 U.S. at
679.

Second, if a complaint contains “welleaded factual allegations, a court should assume
their veracity and then determine whether they plausibly giveéaiae entitlemento relief.”

Igbal, 556 U.S. at 679"A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is littide fo
misconduct allegetl. Id. at 678. This standardpmmonly referred as the “plausibility
standard,” fs not akin to a ‘probability requirement,’ but it asks for more than a sheer pigssibi
that a defendant has acted unlawfullyd (citing Twombly 550 U.S. at 556-57)It is only

where the “[flactuabllegations . . . raise a right to relief above the speculative level” that the
plaintiff has stated a plausible clafmPhillips v. Cty. of Alleghen15 F.3d 224, 234 (3d Cir.
2008) (quotingfwombly 550 U.Sat 555).

Putting these steps togethdre tCourt’s taskn deciding a motion to dismiss for failure to
state a claim is to determine whether based upon the facts as alleged, which are takearas tr
disregarding legal contentions and conclusory assertions, the comgtestastlaim for relief
that is plausible on its facdgbal, 556 U.Sat679 Ashford v. FranciscoNo. 1:19€V-1365,

2019 WL 4318818, at *2 (M.D. Pa. Sept. 12, 2019) (“To avoid dismissal ided2(b)(6), a
civil complaintmust set out sufficient factual matter teshthat its claims are facially

plausible.”).

! As the Supreme Courbunseled, “[d]etermining whether a complaint states a plausible
claim for relief . . . [is] a contexdpecific task that requires the reviewing court to draw on its
judicial experience and common senskybal, 556 U.S. at 679
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In adjudicating a Rule 12(b)(6) motiotihescope of whatmay beconsideedis necessarily
constrained A courtmay*“consider only theeomplaint, exhibitattachedo thecomplaint,
matters of public recor@s well as undisputedly authentiocumentsf the complainaris claims
are based upon these documeftsJhited States v. GertsmaNo. 15-8215, 2016 WL 4154916,
at *3 (D.N.J. Aug. 4, 2016) (quotinguidotti v. Legal Helpers Debt Resolution, L.L.Z16 F.3d
764, 772 (3d Cir. 2013)

B. Pleadingstandards for employment discrimination and retaliation claims —
the prima facie elementsieed not be pled— such claims require only“‘facial
plausibility”

At the outset, it is important to note that with respect to certain employment
discrimination claimsa plaintiff need not plead the prima facie elements to survive a motion to
dismiss. See Dreibelbis v. Cnty. of Berkt¢o. 5:19¢v-494, 2020 WL 605884, at *7 (E.D. Pa.
Feb. 7, 2020). Ibreibelbisv. Cnty. Of Berksthis Court explained in detail whidyscrimination
and retaliatiorclaims require only “facial plausibility. Dreibelbis 2020 WL 605884, at *6
(explaining that “the plaintiff ‘[is] notequired to pdad a prima facie case in ordersurvive a
motion to dismiss.” (quotinglelly v. H.D. Supply Holdingdnc., No. CIV. 14-372, 2014 WL
5512251, at *3 (D.N.J. 2014)8ee Swierkiewicz v. Sorema N, 234 U.S. 506, 511 (2002)
(explaining tkat “under a notice pleading system, it is not appropriate to require a plaintiff to
plead facts establishing a prima facie cagfemployment discrimination)For a claim to be

“facially plausible,” it must be the case that the allegations state “eriacighto raise a

reasonable expectation that discovery will reveal evidence of [the claim's] necdesaant[s].”

8 Additionally, a court adjudicating a Rule 12(b)(6) motion may take judicial ndtice o
certain undisputed fact$See Devon Drive Lionville, LP v. Parke Bancorp, IiNn. CV 15-
3435, 2017 WL 5668053, at *9 (E.D. Pa. Nov. 27, 2017).
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Dreibelbis 2020 WL 605884, at *7 (quotingonnelly v. Lane Const. CarB09 F.3d 780, 789
(3d Cir. 2016)).

The reason for reviewing diserination and retaliation claims in this manner at the
pleading stage is as follows. At the burden of proof stdigerimination and retaliation claims
aregenerally subject to the burdshifting framework set forth iMmcDonnell Douglas Corp. v.
Green 411 U.S. 792 (1973)Under this framework,

the plaintiff must first establish prima faciecase of discrimination . . .If a

plaintiff establishes grima facie case, the hden shifts to the employer to

“articulate some legitimate, nondiscriminatoasofi for the adverse action

against the employee. The plaintiff then must establish by a preponderance of the

evidence that the employer's proffered reasons were merely a “pretext for
discrimination, and not the real motivation for the unfavorable job action.”
Jajua v. Diakon Lutheran Soc. MinistrigZ99 F. Supp. 3d 645, 652 (E.D. Pa. 2018) (quoting
Sarullo v. U.S. Postal Sena52 F.3d 789, 797 (3d Cir. 2003)). However, ‘theDonnell
Douglasframework does not apply in every employment discrimination case. For instaace, i
plaintiff is able to producdirect evidence of discrimination, he may prevail without proving all
the elements of a prima facie cd$eSwierkiewicz534 U.Sat511 (emphasis added).
For this reason, the Supreme CourSwierkiewicz v. Soremracognized that it would be

“incongruous to require a plaintiff, in order to survive a motion to dismiss, to plesdl m

facts— i.e., facts satisfyinghe prima facie elementg bis claim—*“than he may ultimately

° It is important to note that at the motion to dismiss stgeCourt does not engage in
fact finding or with issues of evidence, proof, or burdens of pratiier the Courtacceptsll
well-pleaded factual allegations as true. Therefore, the framework set fottDionnell
Douglasand its shifting burdens of proafeinapplicable to the instant analysiSee,

e.g., Bartlett v. Kutztown Uniwo. 13-4331, 2015 WL 766000, at *8 n.11 (EHa. Feb23,
2015) (noting that a plaintiff responding to a Rule 12(b)(6) motion “need not establish by a
preponderance of evidence that Defendgnisported reason for terminating Plaintiffs
employment . . . was a pretext for discriminatory conduct” becausélicDonnell
Douglasburdenshifting standardloesnotapply” at themotionto dismissstag).
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need to prove to succeed on the merits if direct evidence of discriminatiooasetisd.” Id. at
506;seeKelly, 2014 WL 5512251, at *4 Plaintiff need not plead all the elements of a prima
facie case of discrimination because those elements may not be required at trial. Instead,
plaintiff's claim must be facially plausible and give fair notice to the defendéttie basis of
the claim?).

Importantly, thisdeferentiapleading standard for discrimination and retaliation cl&fms
has survived the transition of the general pleading standard from a “no set oftkaudsird
underConley v. Gibson355 U.S. 41 (1957 to the current “plausibility” standamshered in
by Bell Atl. Corp. v. Twomblgnd laterAshcroft v. Igbal Seel.ee v. Univ. of Pennsylvania, Sch.
of Dental Med.No. CV 19-835, 2019 WL 4060843, at *5 (E.D. Pa. Aug. 27, 20¥jhough
[Swierkiewick pre-datedTwomblyandIgbal, the Third Circuit has continued to follow its

guidance in Title VIl cases thereaftg?

10 Retaliation is a species of discriminatiddarrington v. Milton Hershey Sch958 F.3d
188, 196 (3d Cir. 2020)Retaliation is. . .a form of ‘discrimination’ because the complainant is
subjected to differential treatmeng{dquotingJackson vBirmingham Bd. of Educ544 U.S. 167,
173-74(2005)));seeKrouse v. Am. Sterilizer Cal26 F.3d 494, 500 (3d Cir. 1997)f an
employee establishes a prima facie case of retaliation undabifethe burden shifts to the
employer to advancelagitimate, norretaliatory reason for its adverse employment achion.
Accordingly, Plaintiffs asserting claims of retaliation need not allege the proadi@ments of
their claims to survive a motion to dismisSee Connelly v. Lane Const. Coi®09 F.3d 780,

789 (3d Cir. 2016jexplaining that a plaintiff's retaliationclaim may survive [amotion to
dismiss if she pleads sufficient factual allegations to raise a reasonable expdutatiiscovery
will reveal evidencéof the prima facie elements).

11 The standard articulated @onley which preceded the current standard, held that “a
complaint should not be dismissed for failure to state a claim unless it appgard deubt that
the plaintiff can prove no set of facts in support of his claim which would entitle hieti¢f”
Conley 355 U.S. at 45-46.

12 District courts continue to follow the rule set forthSwierkiewicz See, e.g Sztroin v.
PennWest Indus. Truck, LL.8o. CV 17-665, 2017 WL 4355575, at *4 (W.D. Pa. Oct. 2, 2017)
(explaining that a Title VII plaintiff need not “establish a prima facie case” ierdadsurvive a
motion dismiss; rathethe plaintiff“need only set forth sufficient facts to raise a reasonable
expectation that discovery will reveal evidence feag]was a member of a protected class and
that she suffered an adverse employment agtidatson v. Department of Services for
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The Court proceeds to address Doe’s eighteen causes of action witant@s/orkin
mind.
V. ANALYSI S

Doe bringghe following eighteerauses of action: )hostile work environment based
on gender steréyping in violation of Title VII of the Civil Rights Act of 1964 (“Title VII”); (II)
wrongful termination based on gender stereatypn violation of Title VII; (IIl) retaliatory
termination in violation of Title VII; (I} hostile work environment based on gender
stereotyping in violation of the Pennsylvania Human Relationg"R&tRA”) ; (V) wrongful
termination based on gender stereotyping atation of the PHRA; (V) retaliatory termination
in violation of thePHRA; (VII) hostile work environment based on disability in violation of the
Americans \ith Disabilities Act (“ADA”); (VIII) wrongful termination based on diskiyiin
violation of the ADA, (IX) failure to acemmodate disabtl in violation of the ADA; (X)
retaliatory terminabn in violation of the ADA; (X) hostile work environment based on gender
expression in violation of the Bethlehem Human Relations andgerimination Ordinance
(“BHRNDO”); (XII) wrongful termination based on gender expressioviolation of the
BHRNDO; (XII1) retaliatory terminatiom violation of the BHRNDO; (XIV) failure to
accommodate gender identityviolation of the BHRNDO; (XV) failure to accommodate

disability in violation of the BRNDO; (XVI) hostile work environment based on race in

Children, Youths and Their Families Delawa®13 WL 1222853, * 4 (DDel. Mar.26, 2013)
(reviewing the sufficiency of a Title VIl race discrimination claim and conclyithat“a
complaint in an employment discrimination lawsuit need not contain specificeiatishing
aprima faciecase of discrimination und&tcDonnell Dougla®) (collecting casesPietek v.
Don Rosen Import2013 WL 968294, *2 (E.D. Pa., March 13, 20{&}plaining with respect
to Swierkiewiczthat “[a]lthough th[e] decision pre-dat&dvomity andigbal, the Third Circuit
has continued to follow its guidance in Title VII cases decided thereafter”)
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violation of 42 U.S.C § 1981XVII) wrongful termination based on race in viga of 42
U.S.C § 1981, and (XVl)Iretaliatory terminationni violation of 42 U.S.C § 1981.

A. Hostile work environment based on gender stereotypinéclaims I, 1V, and
XI)

The Court addresses Doe’s several hostile work environment claims based on gender
stereotyping togetherSeeHewitt v. BS Transportation of lllinois, LL.G55 F. Supp. 3d 227,
237 (E.D. Pa. 200)9"“The proper analysis under Title VIl and the Pennsylvania Human
Relations Act is identical, as Pennsylvania courts have construed the proteictiensvm acts
interchangeably.” (quoting/eston v. Pennsylvania51 F.3d 420, 426 (3d Cir. 200 )see also
Philadelphia Hous. Auth. v. Am. Fed'n of State, Cty. & Mun. Emplp9B6sA.2d 477, 484Pa.
Commw. Ct. 2008 aff'd sub nom. Philadelphia Hous. Auth. v. Am. Fed'n of State, Cty. & Mun.
Employees, Dist. Council 33, Local 9847 Pa. 69, 52 A.3d 1117 (2012).

“Title VII prohibits sexual harassment that is ‘sufficiently severe or pervasiVetdre
conditions of [the plaintiff's] employment and create an abusive working emvéoty3

Mandel v. M & Q Packaging Corp706 F.3d 157, 167 (3d Cir. 2013) (quotiveritor Sav.

13 The applicable statutory language provides as follows:
It shall be an unlawful employment practice for an empleyer

(1) to fail or refuseto hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual's race, color,
religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for employment in
any way which would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as an employee, because of
such individuas race, color, religion, sex, or national origin.

42 U.S.C. § 2000&4a).
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Bank, FSB v. Vinsod77 U.S. 57, 67 (198Galteration in original)).“To state a hostile work
environment claim, a plaintiff must adequately plézat “1) the employee suffered intentional
discrimination because of his/Hgendet, 2) the discrimination was severe or pervasive, 3) the
discrimination detrimentally affected the plaintiff, 4) the discrimination would detriaily
affect a reasonable person in like circumstances, and 5) the existeasparfdeat superior
liability [meaningthe employer is responsible]Henley v. Brandywine Hosp., LL.8o. CV 18
4520, 2019 WL 3326041, at *6 (E.D. Pa. July 24, 2019) (qu&amgleberry v. STI Grp863
F.3d 259, 263 (3d Cir. 2017)A court reviewing allegations in support of a claim of hostile
work environment must evaluate g totality of the circumstances[, whiahpy include the
frequency of the discriminatory conduct; its severity; whetharphiysically threatening or
humiliating, or a mere offensive utterance; and whether it unreasonabfgresevith an
employees work performance.’Suri v. Foxx 69 F. Supp. 3d 467, 480 (D.N.J. 2014)dting
Harris v. Forklift Systems, Inc510 U.S. 1723 (1993)).

Triangle argues that Doe fails to plead a claim of hostile work environment based on
gender stereotyping because her “claims are for gender misidentificatiorf[CHaidhs for
gender misidentification have not been recognized as a lagsd chaction in Title VII claims.”
Defendant’s Memorandum in Support of its Motion (“Def.’s Mem.”) [ECF No. 16] at®ile
the parties clearly disagreed on this point at the tivag motion papers were filed- andDoe
would likely disagree that this evenan accurate characterization of her sdithere can be no
disagreement at presatiout the dispositive issué/ery recently, irBostock v. Clayton Cty.,
Georgia 140 S. Ct. 1731 (202Qhe Supreme Court held that Title VII's language iste
homosexual and transgender individuals from discriminat@e®e idat 1741 (The statute’s

message for our cases is equally $evgnd momentous: An individual’'s homosexuality or
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transgender status is not relevememployment decisions. Thathecase it is impossible to
discriminate against a person for being homosexual or transgender withounidistng

against that individual based on Sgx It naturally follows that discrimination based on gender
stereotyping falls within Title VII's prohiions}* See idat 1741-42 (“[T]ake an employer
who fires a transgender person who was identified as a male at birth but who nove&lasti
female. If the employer retains an otherwise identical employee who was identifiedads at
birth, the enployer intentionally penalizes a person identified as male at birth fordraitdions
that it tolerates in an employee identified as female at birth. Again, thedingi employee's sex
plays an unmistakable and impermissible role in the discharge decision.”).

The question then becomes whether Doe has pleaded facts capable of making out her
hostile work environmertlaim. The Court concludes that she has. Doe states that she suffered
intentional discrimination at the handsTafangle employeebecause of her gender identity. In
addition to being misgendered, she was prevented from using the women’s bathroom, had her
duties changed so as to be kept out of the view of custowesasked probing questions about
her anatomy and gender identity, vgabject to a stricter dress code than ofberale and
cisgender employees, and was ultimately terminaSssAm. Campl. 1 14(a)}- 15(f). Reading
the Doe’s allegations in the light most favorable to her, the Court is also sétistfi¢de
conduct to which she was subjected was sufficiently severe or pervasive to sigpmbatm,
that it detrimentally affected heand that it would have also detrimentally affected a reasonable
person in Doe’s circumstances. Finally, the Court is satisfied that Doe’'atallegjtiethe

conduct she was forced to abidehter supervisors at Triangle- in paticular, Doe’s Shift

14 Even beforeBostock courts in this jurisdictionrécognized a wide variety of ‘gender
stereotypingtclaims.” Ellingsworth v. Hartford Fire Ins. Cp247 F. Supp. 3d 546, 551 (E.D. Pa.
2017)(collecting cases).
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SupervisolLisa, manager Stephanie Almanzar, and assistant managel®ABet id; see als
id. § 16. Therefore, she has adequately pleaded a hostile work environment claimpuase

gender stereotyping in violation of Title Vthe PHRA, and the BHRND®&. SeeKhalifeh v.

15 Triangle argues that “Plaintiff's averments of inappropriate conduct must bgategie
into claims by co-workers and claims by customers, inclusive of formeodeoers.” Def.’s
Mem. at 12. Triangle is comreto observe, in essence, that

[u]lnder Title VII, an employer's liability for [jarassment may depend on the status

of the harasser. If theahassing employee is the victim’s-amrker, the employer

is liable only if it was negligent in controlling wwang conditions. In cases in which

the harasser is a ‘supervisohbowever, differentules apply. If the supervis@’
harassment culminates in a tangible employment action, the employer is strictly
liable. But if no tangible employment action is taken, the employer may escape
liability by establishing, as an affirmative defense, that (1) the employelisedtrc
reasonable care to prevent and correct any harassing behavior and (2) that the
plaintiff unreasonably failed to take advantage of the preventiveowective
opportunities that the employer provided

Vance v. Ball State Uni\s70 U.S. 421, 424 (20L3However, the Court is satisfied that even
disregarding the comments and conduct of customers and coworkers — that is, caneitgri
the comments and conduct of Doe’s supervisors at Triargdler allegations are sufficient to
state a claim of hostilwork environment as against Triangle. Expanding the pool of potential
discriminatory conduct to include the conduct and comments of coworkers and ¢sdttathe
Triangle allegedly permitted to flourish would only serve to strengthen Doe’s. cBerid. at
44749 (“[Aln employer will always be liable when its negligence leads to the creation
continuation of a hostileork environment. . . Assuming that a harasser is not a supervisor, a
plaintiff could still prevail by showing that ha heremployer was negligent in failing to
prevern harassment from taking place.”). Moreover, while Triangle may, at a later $thge o
litigation, show that its supervisors exercised reasonable care to preventraotl ltarassment
of Doe —an argument withvhich Doe wouldhonethelesdisagree in light of Stephanie
Almanzar’s statements to the EEG@eAm. Compl. 16 — such showing would be by way of
an affirmative defense that the Court finds inappropriate to evaluate aatfeso$ the
proceedings in ligt of Doe’s existing allegations as to her supervisors.

16 Triangle also argues that Doe has failed to exhaust her administrative remediesras to h
claim under the BHRNDOSeeDef.’'s Mem. at 120. However, the Court does not find it
appropriate to idmiss this claim at present on this groun#ailure to exhaust available
administrative remedies is an affirmative defesesuch, the defendant has the burden of
pleading and proving that the prisoner failed to exhaust available administesigdes’

Murphy v. GrochowskiNo. 3:18CV-01404, 2020 WL 806584, at *4 (M.D. Pa. Jan. 7, 2020),
report and recommendation adopiédéb. CV 3:181404, 2020 WL 815773 (M.D. Pa. Feb. 18,
2020)(internal citation omitted). Although “a court may dismiss a complzsed on an
affirmative defense if it is clear from the face of the complaint that it is barreck @afftrmative
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Duff & Phelps Corp.No. CV 16-4572, 2017 WL 1003220, at *6 (D.N.J. Mar. 15, 2017)
(declining to dismiss plaintiff's hostile work environment claim at the prepdiage and noting
that“[c] ourts have been hesitant to dismiss hostile work environment claims under Rul6)12(b)(
because the pod of this claim is highly faespecific” (quotingGarrett v. U.S. Dep't of Veterans
Affairs, No. 051164, 2007 WL 1875535, at *7 (D.N.J. June 28, 2J)07)

B. Hostile work environment based on race in violation of 42 U.S.C § 1981
(claim XVI)

Doe also asserts a claim for hostile work environment wler.S.C 8§ 198based on
her race. Pursuant to § 198},

[a]ll persons within the jurisdiction of the United States shall have the same right

in every State and Territory to make and enforce contracts, to sue, be garées

evidence, and to the full and equal benefit of all laws and proceedings for the

security ofpersons and property as is enjoyed by white citizens, and shall be subject

to like punishment, pains, penalties, taxes, licenses, and exactions of every kind,
and to no other.

Although the rights guaranteed by “§ 1981 and Title ¥ie‘separatelistinct, and
independent,”Hamilton v. City of PhiladelphiaNo. CV 18-05184, 2019 WL 4220899, at *4
(E.D. Pa. Sept. 5, 2019) (quotidghnson v. Ry. Express Agency, 421 U.S. 454, 461
(1975), with respect to a claim of hostile work environment, both tattequire the same
elements: allegations thiqll) the employee suffered intentidrdiscrimination because of [her
race], (2) the discrimination was pervasive and regular, (3) the disctiommetrimentally

affected the plaintiff, (4) the discriminah would detrimentally affect a reasonable person of the

defense,’id., it is not clear to the Court that Doe has failed to exhaust administrative rensedies a
to her BHRNDO claimsseeVandegrift v. City of Philadelphj&28 F. Supp. 3d 464, 482—83

(E.D. Pa. 2017§“Ms. Vandegrifts dualfiling of her charges of discrimination with the EEOC

and the Pennsylvania Human Relations Commission satisfied the PhiladelpmanOedi

exhaustion requiremenebause her claims under the Philadelphia Ordinance are predicated
upon the same facts as the claims in her EEOC charges.”).
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same [race] in that position, and (5).respondeat superior liabilifgxists]” Shaw v. Temple
Univ., 357 F. Supp. 3d 461, 474 (E.D. Pa. 2019) (quatogdard v. PHB Die Castin@55 F.
App’x 608, 609 (3d Cir. 2007)).

Unlike her claims for hostile work environment based upon gender stereotypméas
failed toadequately plead claim of§ 1981racebased hostile work environmerithe
Amended Complaint’s allegations are almost exclusively directed atléged discrimination
Doesuffered as a result of her status as a transgender woman; there is next to nothing with
respect to mistreatment based upon Doe’s race. There amrlsimd allegations to support
vicarious liability.

Doestateghat she is “biracial and identifies as Aftatina and a Black persénAm.
Compl. T 149. However, the only allegatidhe Court can identify related tbe conduct of
others visa-visDoe's race ar¢he allegation that Doe’s coworker Sarah approached Doe
aggressively as if shgas going to try tdight her while calling Doe a “gga; and stating that
Doe would “get [her] ass beat upd’  15(b), as well as the overlapping and somewhat
ambiguous allegation thd&oe“was referred to as ‘boy’ and-gga’ during her employment,”
and that “[t]he word ‘n-gga’ was used by a co-employee who threatened to beat [Do&pup,”
1 150. In the Court’s view, these allegations fail to show a workplace in which Degeguff
sufficiently pervasive or severe discriminatioecause of her raceéSee Shays57 F. Supp. 3d
at475 (“The discriminatory conduct must be so extreme as to amount to a change mshe ter
and conditions of employment. Unless they are extremely severe, offnand commaestdated

incidents are insufficient to sustain a hostile work environment cldgudtingWoodard 255 F.

o The only additional raceelated allegation concerns the assumed race of Doe’s
supervisors.SeeAm. Compl. { 153.
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App’x at609). What is morethere is no indication that Doe suffered any discrimination based
on her racat the hands of her supervisors at TriangléSara” was Doe’s coworker, and there

is no indication who referred to D@ “boy.” In this way, Doe has failed to plead facts from
which the Court can infer thistence of Triangle’s vicarious liability for the conduct of its
employees?

C. Hostile work environment based on disabilityin violation of the ADA (claim
Vi)

Doe’s remaining hostile work environment claim is brought under the ADA and is based
on an alleged disabilityTo date a claim under the ADA fdrostile work environment, an
employee must allegsimilar to a hostile work etronment claim under Title Viand § 1981,

“that [s]he suffered intentional discrimination because of ljesdbility; the discrimination was
‘sufficiently severe or pervasive alter the conditions of [her] employment and create an
abusive work environment’; the discrimaition detimentally affected h[erJand it would have
detrimentally afécted a reasonable person in hf@ition.” Mercer v. Se. Pa. Transit Aufl26
F. Supp. 3d 432, 443 (E.D. Pa. 2014) (quowWajton v. Mental Health Ass’n of Se..PE8

F.3d 661, 667 (3d Cir. 1999pff'd sub nom. Mercer v. SEP;TE08 F. App’x 60 (3d Cir. 2015).
In examining allegetisevere or pervasive” discriminatiom a workplace, the court must “look[

] at all the circumstances,’ including the ‘frequency of the discriminatory conitkiseverity;

18 This conclusion differs from the Court’s conclusion with respect to Trianglssious

liability under Title VII and the PHRA for hostile work environment based on gender
stereotyping. In the context of gender stereotyping, the allegations cleathaiius
discriminatory conduct at the hands of Doe’s supervisors. Here, in the absence of any
allegations with respect to her supervisors, the Court finds the vicariolligylielement of her
claim to be unsatisfiedThe Court reaches this conclusionwitiistandingthat Triangle would
be able to subsequently raise as an affirmative defense its “reasonable care” to prevent
harassment or Doe’s “unreasonable failure” to take advantage of correctivauofijgsit
Vance 570 U.S. at 424.
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whether it is physically threatening or humiliating, or a mere offensive utterantesleether it
unreasonably inteefes with an employee’s work performanceClark Cty. Sch. Dist. v.
Breeden532 U.S. 268, 270-71 (2001) (quotiRgragher v. Boca Ratqrb24 U.S. 775, 787-88
(1998) (quotation omitted)).

Triangle argues that being transgender, and/or having a coridéiatified as‘gender
dysphoria” as described by Doe, is not a recognized disability under the 88a#ef.’s Mem.
at 1748. It moreover claims Doe fails to allege that she ever putdleiam notice of any
“neuroanatomy impairment, mental health disorder, or gender dysphtatiaat 17. With
respect to Doe’s HI\positive status, Triangle contends that Borilarly failsto plead that she
put Triangle on notice of her HIyesitive stéus and any corresponding need for an
accommodationSee idat 1819. In response to these arguments, Doe points to a prior decision
of this Court —Blatt v. Cabela's Retail, IncNo. 5:14€V-04822, 2017 WL 2178123 (E.D. Pa.
May 18, 2017) —which, for purposes of a motion to dismissnstrued the exclusions from the
definition of “disability” contained in 42 U.S.C. § 12211(b) narrowly so as not to include
“gender dysphoria."SeePlaintiff’'s Memorandum in Opposition to Defendant’s Motion (“Pl.’s
Opp’n.”) [ECF No. 18] at 35-36. She moreover contends that she has adequately pleaded notice
of her HIV-positive statusSee, e.gid. at 30.

As Triangle recognizes, Doe is pleading her ADA hostile work environment €laand
indeed, all of her ADA @ims— on twooverarchingheories of liability: one in which her

gender dysphoria and/or her transgender statnstitutes a disabilityseeAm. Compl. 1 65(a)-
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(e),*® and one in which her HIositive status constitutes a disabilgge id  65(f). The Court
will address each theory separately, beginning with her b#ised disability.

“Disability” under the ADA is defined agA) a physical or mental impairment that
substantially limits one or more major life activities of such individ{i);a record of such an
impairment; or(C) being regarded as having such an impairment.” 42 U.S.C. § 12102(1).
“Major life activities” include but ar@ot limited to ‘caring for oneself, performing manual
tasks seeing, hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing,
learning, reading, concentrating, thinking, communicating, and working,” as well as the
operation of a major bodily function, including but not limited to “functions of the immune
system, normal cell growth, digestive, bowel, bladder, neurological, brain, respirat
circulatory, endocrine, and reproductive functions.” 42 U.S.C. § 1210Rtpprtantly, he
ADA was amended in 2008 to specifically cogertainimpairments, including HIMAIDS, that
were not receiving the protection Congress initially intendsss Koller v. Riley Riper Hollin &
Colagrecq 850 F. Supp. 2d 502, 513 (E.D. Pa. 2012). While “[a]n impairment need not prevent,
or significantly or severely restridfie individual from performing major life activity in order
to be considered limitingit is also the case thanot every impairmet will constitute a
disability” under the ADA. 29 C.F.R. 8 163())2ii); seeKoller, 850 F. Supp. 2d at 513
(“[E]ven under the relaxed ADAAA standards, a plaintiff is still requieglead a substantially

limiting impairment.”).

19 Doe states #t she “has an actual physical impairment in that [she] has a biological
condition plausibly of physical origin due to brain neuroanatomy, and the formation of the brain
neuroanatomy in the womb, which substantially limits the major life activitisgerhicting with
others, social functioning, and reproducing.”
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Here, Doe has pleadedprima facie claim of ADA hostile work environment based upon
her HIV-positive sttus As an initial matter, the Court is skeptical tbaie hagplausibly
allegedthat her HI\/positive status substantially limited one or more of her major life activities.
The only reference® the limitations causdaly her HIV diagnosiss the somewhat conclusory
allegation that “HIV substantially limits the major function of thenune systerfi Am. Compl.

1 65(f), and the allegation that as someone wit¥, Boe may require time offrom work that is
not foreseeable more than two weeks in advasezjd 1 26, 79, 92° However,at this stage

of the litigation, drawing all reasonable inferences in her favor, the Court eépathat her

HIV diagnosis constitutes a disability under the ADA. Doe has moreover adequletalgd the
other elements of her clain8he suffered intentional discrimination based on her disability in
the form of her termination; the termination, whalguablynot “pervasive,” was sufficiently
“severe” in that it altered the conditions indeed, the existenee- of her employment with
Triangle; her termination detrimentally affected Doe; and it woule liktrimentally affected a
reasonable person in Doe’s positidnDoe’s ADA hostile work environment claim based upon
her HIV-positive status therefore survives Triangle’s motion to dismiss.

The Court next turns to DoeADA hostile work environment clen based on alternative
theories related to her gender identity: that she suffered a hostile work erentdrased upon
either (1) “an actual physical impairment” caused by “a biological conditiarsiblg of
physical origin due to brain neuroanatomy, and the formation of that brain neuroanatomy in the

womb, which substantially limits the major life activities of interacting with othersalks

20 CompareBragdon v. Abbott524 U.S. 624, 641 (1998)nding that a woman’s

“HIV infection is a physical impairment which substantially limits a major lifeviigt where it
placed limitatims on her ability to reproduce).

21 The Court is also satisfied that Doe has alleged that Triangle was aware of her HIV
positive statusSeeAm. Compl. 1 91, 104.
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functioning, and reproducing,” Am. Compl. § 65(a); or (2) “an actual physical andfalme
impairment in the fom of ‘gender dysphoria’ (‘GD’), defined as clinically significant distress
with being transgender, which substantially limits the major life activifies@racting with
others, social functioning, and reproducinig,’f 65(e). The threshold questiwith respect to
this claim is whether Doe has adequately pleaded the existence of a disabilitthendPBA.

The ADA specifically excludes from the definition of “disability” the following
conditions: (1) transvestism, transsexualispgdophilia, exhibitionism, voyeurism, gender
identity disorders not resutij from physical impairments, [andiher sexual behavior disorders;
(2) compulsive gambling, kleptomania, [and] pyromania; [andp$$Ehoactive substance use
disorders resulting from current illegal use of drug& U.S.C. § 12211(b)As a district court
from within this Circuit recently observed, “[a]lmong the courts who have discussesbtie,
there is significant disagreement whether gender dysphoria falls into s A&egorical
exclusions. London v. EvandNo. CV 19-559, 2019 WL 5726983, at *6 n.3 (D. Del. Nov. 5,
2019).

In the interest of avoiding the constitutional issue of whether a plaintiff's equatpom
rights were violated by construid® U.S.C. § 12211(b) to exclude transgenderism — an
argument Do@lso makes in the instastit,seeAm. Compl. { 65(d) — this Court previously
concluded the following:

[I]tis fairly possible to interpret the term gender identity disorders narrowlfeto re

to simply thecondition of identifying with a different gender, not to exclude from

ADA coverage disabling conditions that persons who identify with a different

gender may havesuch as Blatt’'s gender dysphoria, which substantially limits her

major life activities of iteracting with others, reproducing, and social and

occupational functioning@ecause this interpretation allows the Court to avoid the
constitutional questions raised in this case, it is the Court’s duty to adopt it.
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Blatt v. Cabela's Retail, IncNo.5:14CV-04822, 2017 WL 2178123, at *4 (E.D. Pa. May 18,
2017). FollowingBlatt, the district court for the District of Massachusetts concluded something
similar when it found as follows:

The ADA's exclusion applies only to “gender identity disordertresultingfrom
physical impairments,” 42 U.S.C. 8 12211(b)(1) (emphasis supplied), and Doe has
raised a dispute of fact that her GD may result from physical causes. While medical
research in this area remains in its initial phases, Doe points to regdiss st
demonstrating that GD diagnoses have a physical etiology, namely hormonal and
genetic drivers contributing to the in utero development of dysph®eaDoe
Opp'n, Dkt #33 at 15 (citing Christine Michelle Dufffhe Americans With
Disabilities Act 0f1990 and the Rehabilitation Act of 1973G@ender Identity and
Sexual Orientation Discrimination in the Workplace: A Practical Guide (Christine
Michelle Duffy ed., Bloomberg BNA 2014) ). A further distinction can be made
between the definition given inIM-1V of “gender identity disorders,” and that
now given in DSMV of “gender dysphoria.” In contrast to DSM, which had
defined “gender identity disorder” as characterized by a “strong and persisten
genderidentification” and a “persistent discomfort” with one’s sex or “sense of
inappropriateness” in a given gender role, the diagnosis of GD inD&\uires
attendant disabling physical symptoms, in addition to manifestations of dimical
significant emotional distress.

Doe v. Massachusetts DepftCorrection No. CV 17-12255, 2018 WL 2994403, at *6 (D.
Mass. June 14, 2018).

The Court recognizes the dynamic nature of both the legal and medical preaddent w
respect to issues surrounding “transgenderism,” “gender identity,” and “gender dgySphor
light of that dynamism, the Court declines at this stage of the proceeding tesli3o&’s hostile
work environment claim under the ADA based on her alternative theories afitlisatated to
either gender dysphoria or some other neuroanatomical disability related totier igentity.
This finding is without prejudice to a subsequent challenge, accompanied mite significant

briefing of the issue by the parties on summary judgrffent.

22 As with any finding, the Court reserves the right to revisit its findindgatt should
there be grounds to do sspecially in light of the evarthanging legal landscape surrounding
transgender issues.
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Assuming, for purposes of Triangle’s motiordiemiss, that Doe has sufficiently pleaded
the existence of a disability related to her transgenderism, the Cournnalsahfat she has stated
the other elements of her ADA hostile work environment claim based upon this disaBiili
was frequentlymisgendered, was prevented from using the women’s bathroom, had her duties
changed so as to be kept out of the view of customers, was asked probing questions about her
anatomy and gender identity, was subject to a stricter dress code thanratilerdied @gender
employees, and was ultimately terminat&bteAm. Compl. 11 14(@l5(f). In the Court’s view,
these allegations are sufficient to allow this claim to survive Triangle’s motion tésdism

D. Discrimination based on gender stereotypingdaims Il, V, and XII)

In claims II, V,andXIl of the Amended Complaint, Doe asserts ctafor “wrongful
termination”based on gender stereotyping in violation of Title VII, the PHRA, and the
BHRNDO, respectively. The Court constriizse to be asserting claims fdiscrimination
based on gender stereotyping in these canfsaestion and becase the analysis under the
different statutory frameworks is the same, the Court evaluates these clathetageeHewitt
v. BS Transportation of lllinois, LL@G355 F. Supp. 3d 227, 237 (E.D. Pa. 2019).

As the Court has already explained in the context of Doe’s hostile work environment
claims based on gender stereotyping, even before the recent Supreme Coort oegtstock
v. Clayton Cty., Georgial40 S. Ct. 1731 (2020)jtle VII was construed togrohibit[ ] gender
stereotyping and discriminatidbecause of sex.”Ellingsworth v. Hartford Fire Ins. Cp247 F.
Supp. 3d 546, 551 (E.D. Pa. 201 After Bostock there can be ndoubt that discrimination in
the form of gender stereotyping is, undéte VII, discrimination on the basis of seee
Bostock 140 S. Ct. at 1741-42 (explaining that where “an employer who fires a transgender

person who was identified as a male at birth but who now identifies as a fematedtais an
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otherwise idential employee who was identified as female at birth, the employer intentionally
penalizes a person identified as male at birth for traits or actions thatatéslér an employee
identified as female at birth. Again, the individual employee’s sex plays an akabt and
impermissible role in the discharge decision”).

The prima facie elements afclaim ofdiscrimination in the form of wrongful
termination are as follows: that the plain{iff) is a member of a protected class, (2) was
discharged, (3)vas qualified for the job, and (4) was replaced by someone outside of the
protected class or that persons outside the protected class were treated morly faverab
manner that gives rise to an inference of discriminati@oe v. Casinp381 F. Supp. 3d 425,
429-30 (E.D. Pa. 2019¢iting Goosby v. Johnson & Johnson Med., Ji228F.3d 313, 318-19
(3d Cir. 2000)). However, as discussed at length previously, a discrimination ptioesfhot
need to affirmatively plead all of the prima facie elements of a discrimination tlacause, if
direct evidence of discrimination is discovered, the plaintiff might not neeawe pach of
those elements at triaBwierkiewicz v. Sorema N.,A34 U.S. 506, 511 (2002). Rather, to
survive a motion talismiss, a discrimination plaintiff needs only to allégeough facts to raise
a reasonable expectation that discovery will reveal evidence of [the clasnEe3sary
element[s].” Connelly v. Lane Const. CarB09 F.3d 780, 789 (3d Cir. 2016).

And yet, turning to Doe’s allegations, the Court is satisfied that sheldeded the prima
facie elements of hadaim for discriminatory wrongful termination based on gender
stereotyping. As a transgender woman, Doe is a member of a protectebela®s. Compl.
11 13, 14(a)see generallyBostock v. Clayton Cty., Georgidd0 S. Ct. 1731 (2020)She
claims, and it appears to be undisputed, that she was disclffangelaer position at Triangle

SeeAm. Compl.{ 15(f). Doe also claims that she was qualified for her positae id T 21.
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Finally, the same allegations identified in the context of Doe’s Title VII hostile work
environment claim are sufficient to give rise to an inference that she was trestéa/teably
than others outside of her class as a result of discriminatory intent: In adhlitieimg
misgendered, she was prevented from using the women’s bathroom, had her duties shasge
to be kept out of the view of customers, was asked probing questions about her anatomy and
gender identity, was subject to a stricter dress code than other female and cisggiodgees,
and was ultimately terminate@&eeAm. Compl. 11 14(al5(f). As a result, Doe’s
discrimination claims for wrongful termitian under Title VII, the PHRA, and the BHRNDO,
survive Triangle’s motion to dismiss.

E. Discrimination based on race in violation of 42 U.S.C § 1981lg&m XVII)

For the same reasons that Doe is unable to state a claim for hostile work enntronme
basedon race, she is also unable to state a claim for discriminatory wrongfuh#tioni based
on race — even under the more deferential pleading standard applicable to disiornciaans.

The only allegations the Court can identify related to Doe’s nacasaollows: Doe’s
coworker Sarah approached Doe aggressively as if she was going to try to fighti@ealihg
Doe a “ngga,” and stating that Doe would “get [her] ass beat up,” Am. Cdiri@(b) Doe
“was referred to as ‘boy’ @h'n-gga’ during her employment;” and that “[t}he worddga’ was
used by a co-employee who threatened to beat [Doe]did]"150. In the Court’s view, these
allegations fail to give rise to an inference that Doe was treated less favoeatbtstbr

employees because of her race as an-Bétina womar?® SeeAm. Compl. § 149.

23 In her opposition memorandum, Doe contends thag Wellsettled undeBellissimo v.
Westinghouse Elec. Cary64 F.2d 175, 179-80 (3d Cir.198Bat ‘a plaintiff alleging a
discriminatory firing need only show that he [or she] was fired from a job for whichr lsbéd
was qualified while others not in the protected class were treated moratfigvor. . Proof of
dischargewill establish a prima facishowing in a Title VII suit.”” Pl.’s Opp’nat 39. Even
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Additionally, in the Court’s view, these allegations faiktate“enough facts to raise a
reasonable expectation that discoveny veiVeal evideoe of” discriminatory intentConnelly
809F.3d at 789. As a result, this claim fails to survive Triangle’s motion to dismiss.

F. Discrimination based on disability in violation of the ADA ¢laim VIII)

In claim VIII, Doe alleges that shwiffered discrimination in the form of wrongful
termination based on her disabilities in violation of the ADA. A prima facie claim o
discrimination under the ADA requires a plaintiff to show sh€13 disabled within the
meaning of the ADA, (2) can derm essential functions of h[gdb with or without reasonable
accommodation, and (3) suffered an adverse employment aaantesult ofliscrimination
based orerdisability.?* Drummer v. Trustees of Univ. of Pennsylva2i@6 F. Supp. 3d 674,
682 (E.D. Pa. 2017) (citinghaner v. Synthe204 F.3d 494, 500 (3d Cir. 2000) a@dul v.
Lucent Technologies Incdl34 F.3d 576 (3d Cir. 1998)). As witther discrimination claimsna
ADA discrimination plaintiff need not affirative plead each prima facie element, but rather
must simply state facts sufficient to indicate that discovery can reasomabkpbcted to lead to
evidence satisfying the claim’s elemen@onnelly 809 F.3d at 78Bwierkiewicz534 U.S. at

511.

accepting Doe’s statement of the law as correct, the allegations in her Amendedi@anpla
unable to satisfy this standard. Her allegations pertaining to her supervisers* she avers
that “Lisa is believed to be White/Caucasian; Aisdoelieved to be Indian; and Stephanie
Almanzar is not believed to be Africakmerican/Black,” Am. Compl. § 153 — say nothing
about the treatment of Doateworkersoutside of her class. And the Court finds no other
substantive allegations pertainirgany other Triangle employees related to race in the
Amended Complaint’'s 167 paragraphs.

24 The ADA provides that “[n]o covered entity shall discriminate against afigdali
individual on the basis of disability in regard to job application procedimes$iring,
advancement, or discharge of employees, employee compensation, job training, atedrother
conditions, and privileges of employment.” 42 U.S.C. § 12112(a).
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For reasons already discussed at length in the context of Doe’s ADA hostile work
environment claim, the Court continues to assume that she has adequately pkediitibdiin
the form of her HIVVpositive statusndtransgender stati#s. Operating on this assumption, the
Court is satisfied that she has adequately stated a claim for discriminatenrthmd@DA Doe
claims that she was able to perform the essential functions of heitjoleasonable
accommodations —being treated consistent with her gender identity, being referred to as
female, being allowed to use the female restroom, and being allowedleasiekpolicy that
accommodated medical isswatsing from her HIVdiagnosis.SeeAm. Compl. {1 84-85, 90,
91, 104. Doe has also alleged that she suffered an adverse employment action as a result of
discriminaion based on her disability: itlv respect to her HA\diagnosis, she was terminatéd,
for the pretextual reason of violating the company’s attendance pdlidyf] 15(f), 26; with
respect to her transgender identity, in addition to being terminated, she gquanthe
misgendered, was prevented from using the women’s bathroom, had her duties chasged so a
be kept out of the view of customers, was asked probing questions about her anatomy and gender
identity, and was subject to a stricter dress code than other fanthtgésgender employeese
id. 119 14(a)- 15(f). Her claim of discriminatory wrongful termination in violation of the ADA

therefore survives Triangle’s motion to dismiss.

25 For reasons already stated, this finding continues to be without prejudice to a late
challenge.
26 It is well settled that “termination is an adverse employraetion” Bossi v. Bank of

Am, No. 3:14€V-02301, 2016 WL 4446444, at *3 (M.D. Pa. Aug. 19, 2Qt8jng Thompson
v. Ass'n of Pa. State Coll. and Univ. Facultide. 1-04-0317, 2005 WL 2030475, at *4 (M.D.
Pa. 2005)).
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G. Retaliatory termination based on gender stereotyping (aims Ill, VI, and
X1

The Court next turns to Dagseveral claims of retaliation. Doe claims three bases of
retaliation against her: gender stereotyping (under Title VII, the PHRA, andifRBIBO),
race (unded2 U.S.C § 1981), and disability (under the ADA). Although, as with her other
discrimination claims, the Court addressesdifferent bases for retaliatiseparatelywing to
their varying factual foundations, it is important to note that each claobject to the same
analysis. SeeMcCarty v. Marple Twp. Ambulance Cor@69 F. Supp. 2d 638, 643 (E.D. Pa.
2012)(“PHRA violations are subject to the same analysis as ADA and Title VII clgirsese
Jones v. Sch. Dist. of Phi)d.98 F.3d 403, 415 (3d Cir. 199@nalyzing retaliation claims under
Title VII, § 1981, and theHRA under the same frameworkiloreover, taims of retaliation at
the burden of proof stage are analyzed under the same ksifieamg framework as other
discrimination claims.SeeMasciol v. Arby's Rest. Grp., Inc610 F. Supp. 2d 419, 447 (W.D.
Pa. 2009)Krouse v. Am. Sterilizer Cdl26 F.3d 494, 500 (3d Cir. 1997)his means thahe
Court appliesSwierkiewicz v. Sorem&34 U.S. 506 (20029nd its reasoning to Doe’s
allegations wth respect to these claims at the pleading st&gpe need not pha all the
elements of these clains survive Triangle’s motion to dismiss.

The first set of claims of retaliation the Court reviews are Doe’s claims based @ gend
stereotyping brought pursuant to Title VII, the PHRA, and the BHRNDO. The Court tiges Ti
VIl as the bases for its analysiShe antiretaliation provision of Title VII provides as follows:

It shall be an unlawful employment practice for an employer to discrimigatest

any of his employees . because he has opposed any practice made an unlawful

employment practice by this subchapter, or because he has made a charge, testified,

assisted, or participated in any manner in an investigation, proceeding, or hearing
under this subchapter.
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42 U.S.C. § 2000e-3(ap prima facieclaim of Title VII retaliationrequires a plaintiff tgplead
the following: that “(1) she engaged in activity protected by Title VII; (2) the emptog& an
adverse employment action against her; and (3) there was a causal connectiommtwee
participation in the protected activity and the adverse employment aciMoote v. Ciy of
Philadelphig 461 F.3d 331, 340-41 (3d Cir. 2006) (quotihgjson v. Upsala Coll51 F.3d 383,
386 (3d Cir.1995) as amende(Sept. 13, 2006)-With respect to ‘protected activitythe anti
retaliation provision of Title VII protects those who patrticipate in certain Title Vidgedings
(the ‘participation clausg¢'and those who oppose discrimination made unlawful by Titl€tk
‘opposition clause’).”"Moore, 461 F.3dat 341 (quotingSlagle v. County of Clariod35 F.3d
262, 266 (3d Cir. 200%) With respect to the “adverse employment actiofa] plaintiff
claiming retaliation under Title VII must show only that a reasonable engplegald have
found the alleged retaliatory actions materially adverse irthlegtwell might have dissuaded a
reasonable worker from making or supporting a charge of discrimidathote v. Cont'l Cas.
Co, 720 F. Supp. 2d 706, 714 (E.D. Pa. 2Q&@)ng Burlington Northern & Santa Fe Ry. v.
White,548 U.S. 53, 63 (2006)).

Here, it is clear that Doe suffered adverse employment actions in the féven of
termination, as well as in her reassignment to duties beyond the view of TEang®mers.
Doeappears telaim that the protected activity she was engaged irera®huffing customers
and coworkersvho misgendered and harassed hed complaining about this conduct to her
supervisors.SeePl.’s Opp’n. at 29. Doe’s protected activity as pleaded is thus her opposition to
discrimination made unlawful by Title VII. In such a situation, “the employee nolcstam
objectively reasonablkelief, in good faith, that the activity they oppose is unlawful under Title

VIL.” Moore, 461 F.3d at 34{emphasis added3geClark County v. Breedeb32 U.S. 268,
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271 (per curiam) (rejecting retaliation claim where “[n]o reasonable person could dléereed
that” the underlying inciderdomplained about “violated Title VII's standard” for unlawful
discrimination).

Reading all of the allegations in the light most favorable to Doe, the CourtliadSae
has pleaded her engagement in a protected tydivipurposes of Title VII: i rebuffing
customers and coworkers who misgendered her, and complaining to her supervisors about such
treatment, she was opposing what in good faith she thought was unlawful under TifleS¢H.
Mufti v. Aarsand & Cq.667 F. Supp. 2d 535, 552 (W.D. Pa. 200PYyotected activity includes
formal charges of discrimination as well [as] informal protests of discriminatory emetay
practices, including making complaints to management, writing critical léttexsstomers,
protesting against discrimination bydustry or society in general, and expressing support of co-
workers who have filed formal charges.” (quotation marks omitted)). The Courbwveoffnds
that in light of the totality of Doe’s allegations, an inference of causatiorebatthe protected
activity and Doe’s reassignment and eventual termination can be é&tawer.claims of

retaliation under Title VII, the PHRA, and the BHRNDO survive Triangle’s motafigmiss.

21 Additionally, it is possible Doe might be able to state her participation in a fotec

activity “[ulnder a ‘perceptiotheory’ of retaliation,” according to whicla“defendant violates
the antiretaliation provision of Title VII if, believing that the plaintiff is engaged in a ptet:
activity, it intentionally retaliates against the plaintiff because of its belRfidokas v. Ritéid
of Pennsylvania, IncNo. 3:09CVv2147, 2010 WL 1903590, at *3 (M.D. Pa. May 10, 2010)
(citing Fogleman v. Mercy Hosp., In@83 F.3d 561, 571 (3d Cir. 2002)

28 At a minimum, Doe has pleaded “enough facts to raise a reasonabitatixpethat
discovery wil reved evidence of” causationConnelly 809 F.3d at 789.
32
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H. Retaliatory termination based on race in violation of42 U.S.C § 1981 (aim
XVIII)

As with her claims for hostile work environment and discrimination based on race under
42 U.S.C § 1981, even under the more deferential pleading standadodllpptio discrimination
claimsDoe is similarly unable to state a claim for retaliatory termination based of°race.

While theprima facie elements of&1981retaliation claimare the same dsr Title VII
(and ADA) retaliation claims, the “protected activity” element underl881claim corresponds
to activity related to an underlying violation (or a good faith belief in an underlyingtian) of
§ 1981 Castleberry v. STI Grp863 F.3d 259, 267 (3d Cir. 2017) (“In a [§ 1984taliation
case a plaintiff must demonstrate that there had been anlying section 1981 violation.” In
doing so, the plaintiff ‘must have acted under a good faith, reasonable belief iiblatiarv
existed” (quoting Estate of Oliva ex rel. McHugh v. New Jerse@4 F.3d 788, 798 (3d Cir.
2010) andDaniels v. Sch. Dist. of Phila776 F.3d 181, 193 (3d Cir. 20}5)

To satisfy this standard, Doe would have to present some allegation that herher anot
individual’s rights to make and enforce contracts, to sue, be parties, giveneédand to the
full and equal benefit of all laws and proceedings for the security ofrseesal property” were
not the sameds is enjoyed by white citizefignd that she took some action based upon this
circumstance42 U.S.C. § 198h). However, no such allegation, or allegation from which the
Court could draw such an inference, exists. As previously obsddeeds substantive race

related allegations are limited to two comments from a coworker and a third angiguou

29 In 2008, the Supreme Court affirmed that as with Title ¥21U.S.C § 198%

prohibitions included prohibition on race-based retaliati8aeCBOCS W., Inc. v. Humphries
553 U.S. 442, 446 (2008)The question before us is whether § 1981 encompasses retaliation
claims. We conclude that it does.”).
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comment that Doe does not attribute to a spe&@aAm. Compl.fT 15(b), 149-50These
allegations fail to give rise to a plausible inference that Doe engaged in etipeoéetivity

related to her race- in particular, that she took action on behalf of herself or another on account
of a perceived violation of § 1981. Nor are there any allegations thaduIfeeed an adverse
employment action sharing a causal relationship any such protected activity.

While she has failed to plead the elements of abased retaliation claim under § 1981,
in the Court’s view, Doe’s allegations also fail under the more lenient pleadimdgstl owed to
discrimination and retaliatioclaims: Doe has faileth state “enough facts to raise a reasonable
expectation that discovery Wwikeveal evidence ofa protected activity or a resulting adverse
employment actionConnelly 809 F.3d at 789. As a result, this claim fails to sur¥inrangle’s
motion to dismiss.

l. Retaliatory termination based on disability in violation of the ADA (laim X)

In addressing Doe’s claim of disabilibased retaliation under the ADA, for purposes of
Triangle’s motion to dismiss the Court assumes, for the reasons ddsordegail above, and
without prejudice to a later challenge, that Doe’s (1) 9bsitive stais and (2) gender
dysphoria or transgender status, are bases to consider Doe “disabled” under the ADA.

As with a claim of retaliation under Title VIl and § 1981, a prima facie claim of
retaliation under the ADAequires allegations that (1) tpkintiff was engaged in a “protected
activity,” (2) the plaintiff was subjected to an advessgployment actionand (3) a causal
connectiorexistsbetween the protected activity and the adverse employment abtmmaco v.
Limestone Veterinary Hosal52 F. Supp. 3d 253, 263 (D. Del. 2018protected activity”

under the ADA “includes retaliation against an employee for requesting an acdatrond
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Barber v. Subwayl31 F. Supp. 3d 321, 329 (M.D. Pa. 2015) (quoBalmav. Tobyhanna
Army Depot602 F.3d 177, 188-89 (3d Cir. 2010)).

Doe has made oatclaim of disabilitybased retaliation with respect to both her HIV
related disability and her transgender/gender dysphoria-disability. Aogdmdthe Amended
Complaint,she requested reasonable accommodatior both disabilities. With respect to her
transgenderelated disability, she sought to be treated consistent with her gendeyideriig
referred to as female, atol beallowed to use the female restroom,jethwere denied SeeAm.
Compl. 1 8485, 90. With respect to her Hikélated disabilityDoe alleges that near the end of
her employment she requested time off related to herpgdRitive diagnosis, however her
request wasehied and she ended up gointp work while sick.Id. § 91. Finallythe Court is
satisfied that from Doe’s allegations, a causal inference can be drawn betwesqubst for
and denial of reasonable accommodations, and her termidatidris claim therefore survives
Triangle’smotion to dismiss.

J. Failure to accommodate (¢aims 1X, X1V, and XV)

The final set of claims the Court addresses are Doe’s claims against Triangle for its
alleged failure to accommodate hisability and gender expression in violation of the ADA and
the BHRNDO. Because local and state employment discrimination lawgfadeeral
employment discrimination lavthe Court confines its failure to accommodate analysis to the
ADA. SeeMcCarty v. Marple Twp. Ambulance Cor@69 F. Supp. 2d 638, 643 (E.D. Pa.

2012).

30 At a minimum, Doe hapleaded'enough facts to raise a reasonable expectation that
discovery wil reveal evidence of” a causal connecti@onnelly 809 F.3d at 789.
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An employer violates the ADA whenfails to make feasonable@ommodations to the
known phystal or mental limitations of an otherwise qualified individual with a disability who is
an applicant or employee, unless such covered entity can demonstrate that the acadommodat
would impose an undue hardship on the operation of the business of such covered entity.” 42
U.S.C. § 1211)(5)(A).3! To plead a prima facie claim of failure to accommodate, a plaintiff
must allege that “(1)s]he wasdisabled and h[e@mployer knew it; (2)s]he requested an
accanmodation or assistance; (3) h[er] employer did not make a good faith efforisto @sd
(4) [s]he could have been reasonably accommodat€dgps v. Mondelez Glob., L|.847 F.3d
144, 157 (3d Cir. 2017) (quotirrmstrong v. Burdette Tomlin Mem’l Hosg38 F.3d 240, 246
(3d Cir. 2006). “Reasonable accommodatairaredefined as “[m]odifications or adjustments
to the work environment, or to the manner or circumstances under whichsthierpleld or
desired is customarily performed, that enable an individual with a disability vhaigied to
perform the essential functions of that positio@9 C.F.R. 8 1630.2(0)(1)(ii)The applicable
regulations further providenat

[t]o determine the appropriate reasonable accommodation it may be necessary for

the covered entity to initiate an informal, interactive process with the individual

with a disability in need of the accommodation. This process should identify the

precise limitatbns resulting from the disability and potential reasonable

accommodations that could overcome those limitations.

29 C.F.R. § 1630.2(0)(3).

sl While the Court does not address this claim in terms of “discrimination,” failing to
“mak[e] reasonable aommodations” is statutorily defined dscriminatory conduct. However,
unlike other discrimination claims, “failute accommodatelaims ‘do not require that an
employer’s action be motivated by a discriminatory animus directed at the dysaibd
therefore, thévicDonnell Douglagburdenshifting] test does not apply.”Reyer v. Saint Francis
Country Housg243 F. Supp. 3d 573, 595 (E.D. Pa. 2017) (qudingrbaughv. W.Haven
Manor,LP, No. CV 14-1723, 2016 WL 6834613, at *7 (W.D. Pa. Nov. 21, 2016)).
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Doe has adequatepleadectlaims of failure to accommodate based on disait¥he
Court finds that,dr reasonsilready discussed at length, Doe has pleaded the existence of two
disabilities and that Triangle was on notice of their existence. Doe has mioatieged that she
requested accommodats for these disabilitiethatthese requests were denied, and tha
Triangle did not make a goddith effort to accommodate her. Finally, the Court is satisfied that
Doe has alleged that she could have been accommodated.
V. CONCLUSION

For the reasons discussed her&ngngle’s motion to dismiss is granted part, and
denial in part. In particular, the motiongsanted as to Doe’s claims of ralsased hostile work
environment, race-based discrimination, and fzased retaliatior— claims XVI, XVII, and
XVII'l of the Amended Complaint, respectively — and ¢helaims are dismissed. The motion
is denied as to the remainder of Doe’s claims.

A separate Order follows this Opinion.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.

JOSEPH F. LEESON, JR.
United States District Judge

82 Because the Court has treated “disability” for purposes of this Opimi@mcompass both
Doe’sHIV -positive status and her transgenderism/gender dysphoria, the Court finds thas succ
on a failure to accommodate claim based on these disakalsiesneans sheas adequately
pleadeda failure to accommodate claim based on “gender expression” as contained in claim
XIV.
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