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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JOHNDOE,
Plaintiff,

V. , NO. 5:1@v-05885

LOUIS DEJOY, POSTMASTER :
GENERAL,theU.S. POSTAL SERVICE, :
QIANA REID, in her individual capacity, :
and UNKNOWN DEFENDANT NUMBER
1, in his or her individual capacity,
Defendants.

OPINION
Postmaster GeneralUSPS Motion to Dismissthe Amended Complaint,
ECF No. 19— GRANTED
Qiana Reid’s Motion to Dismiss the Anended Complaint,
ECF No. 23— GRANTED

Joseph F. Leeson, Jr. July 31, 2020
United States District Judge
l. INTRODUCTION

In this employment discrimination action, PlainflffhnDoe! (“Doe”) sues his former
employer, the UniteStates Postal Service (“USPS”), U.S. Postmaster Genaug DeJoy
and his former supervisor at USP3aia Reid (“Ms. Reitor “Reid”) (collectvely,

“Defendants”)for myriacf allegedviolations ofhis civil rights At the heart of his syiDoe

1 The Plaintiff has been granted leave to proceed under a pseudonym on a conditional

basis. SeeECF Nos. 17-18.

2 Doe initially named DeJoy’s predecessor, Megan J. Brennan, as a DefendantntRarsua
Federal Rule of Civil Procedure 25(d), “[a]n action does not abate when a pubke wffio is a
party in an official capacity dies, resigns, or otherwise ceases to holdwlffileetheaction is
pending. The offices successor is automatically substituted as a party.” Therefore, the current
Postmaster General Louis DeJoy is substituted for his predecessor Megan J. Brennan.

3 The Amended Complaint asserts ten causes of acBea=ECF No. 9
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claims he was harassed and ultimately terminated based on his sexual oriendaitibvi-an
positive statusBefore the Couris USPS and the Postmas@eneral’s motion to dismiss the
Amended Complaint, as well as Ms. Reid’s motiomismiss the Amended Complairor the
reasons set forth below, both motions are granted.
I. BACKGROUND

A. Facts dleged in the AmendedComplaint*

John Doe was employed by USPStiselve yearss a letter carrier at the Allentown
Postal Road branch of USPS. Amended Complaint (“Am. Compl.”) [ECF No. 9PBHe.
identifies as a gay maland alleges he was the only openly gay employee at his branch during
his employment.ld. 11 11, 14.Doe states that at the time of his dischdrg& SPS— which,
as elaborated below, he allegess due to his sexual orientation and HIV-positive status — he
was one year away from the date at which he would havegtigde for early retirementld.
9.

In support of his claims, Doe alleges myriad instancémssment angdiscrimination
based on his sexual orientation. Many of these come from text messages from John Bond
(“Bond”), acurrent employewith USPS who was previously employed adetter carrier at the

Allentown-Postal Road branciseeAm. Compl. I 12.In particular, @ August 10, 2019, Bond

4 These facts arakenfrom theAmended Complaint and accepted as true, with all
reasonable inferencesawn in Doe’s favor.See Lundy v. Monroe Cty. Dist. Attorney’s Office
No. 3:17€V-2255, 2017 WL 9362911, at *1 (M.D. Pa. Dec. 11, 20def)ort and
recommendation adopted018 WL 2219033 (M.D. Pa. May 15, 201&xcept where necessary
for context, theCourt’s recitation of thallegationsof the Amended Complaint does not include
conclusory assertions or legal contentions, neither of which need be considered tyrthe C
determining the viability oDoe’s claims.See Brown v. Kaiser Found. HdaPlan of MidAtl.
States, In¢.No. 1:19CV-1190, 2019 WL 7281928, at *2 (M.D. Pa. Dec. 27, 2019).
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sent Doe the following text messag@gorming him of derogatory statements made by Doe’s
coworkers: “Steve Wagner, said things like, ‘[Doe’s] a sick faggot;” Ray lzostated “Stinky

is a homo,” and “He’s gay, dudeeferring to Doe; Ray Lorenz further stated “[Doe] likes to
suck big dick;” and Ms. Chamere Pedraja, a supervisor, staksl. teeid, “I fucking swear to
God I'm going to get his ass fired,” referring to Ddgee id Bond also informed Doe verbally

in August 2019 that fellow letter carrier Bob Quirk had referredde as “Glinda,” a female
witch from The Wizard of Ozld.  13. Additionally, Bond informed Doe via text message that
Ms. Reid had made a celebratory statement at a staff meeting regarding Doe’attermin
specifically, Reid “announced to the carriers that ‘[Doe] islffirgone, and will not be coming
back.” Id. T 14.

According to the Amended Complaint, Bond himself faced harassment and retaliation
when he rebuffed the comments directed towards Doe by stating “[t]hat’s feeepia,"in
reference t@oe€s sexual orientation Am. Compl. § 15. Bond informed Doe th#iteahe made
this commentJoe Whitbeckletter carrier andormervice president of the local union, wouldn’t
stop calling Bonahames like “gay boy” and “dick lover,” and making comments such as “[Doe]
and Bond are made for each otheld” § 16.

Doe dso alleges the following incidents of harassment and discrimination. Around the
winter of 2014, Doe entered a room whbte Reid was present, at which time Doe witnessed
Reid state the following to other employees: “I'm not playing, | want him fired,”riefgto
Doe. Am. Compl. § 17(a). Around the winter of 2018, Mr. Hophni Masonit, another supervisor,

bullied Doe by physically grabbing him on his forearm in an aggressive mddn&rl7(b). At

5 These text messages are attached to the Amended Complaint as Exhibit A.
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another point during Doe’s employment, letter car@alvin Daly stated that he would “stick

[his] foot up[Doe’s] ass,” and regularly made comments to Doe such as, “[h]ave they fired you
yet?” Id. 11 17(c)(d). Finally, in or around 2018, supervisor Tina Rosado took Doe aside and
stated that tbre werecomplaints from other letter carriers that Doe was wearing shorts which
were “too short” and “too tight®ld. 1 17(e). Doe states he was simply wearing USPS
prescribed uniform shortdd.

Doe states he received a Notice of Removal feomployment as a letter carrier “which
was made effective August 19, 2019 Am. Compl. § 18. According to USPS, Doas
terminated based upon an allegation that he physically assaulted a female co®eekiet 23.
This alleged physical altercati@tcurred in April 2019.See id § 26. Although the Amended
Complaint appean® concedehat somealtercation indeed took place the allegations are
somewhat ambiguous in this respect — Doe unequivocally denies the characteakttis
event whichhe believes was the cause of his termination. In partiddge claims thaUSPS
supervsor Byrenda Wilson informed hittat coworker Lisa William§*Ms. Williams” or
“Williams”) — who, Doe states upon information and beidéntifies as heterosexuat
accused Doe of “putting [his] foot in her asshot&,ords to that effectld.  19. Doe states

the following with respect to this allegation: “Any reasonable person would nevéeind no

6 Doe further states that “[u]pon information and belief, the person and/or petsons w

complained about [him] were heterosexual and male.” Am. Compl. § 17(e). By way of
example, Doe states that he recollect®atespoint during his employment Calvin Daly telling
him that his “shorts were too tight,” and that “[u]pon informaton belief, Mr. Calvin Daly is
heterosexual and/or not openly gayd: § 17(f).

! Doe does not highlight it as part of his pleadings bedauséderminesis positionas to
the timeliness of his contact with an Equal Employment Opportunity counselorSB& points
out that the Notice of Removal, which is attached to its motion to dismasted June 12,

2019, Doe received it on June 14, 2020, and\ibice statesan effective date of July 20, 2019.
SeeUSPS’ Memorandum in Support of its Motion to Dismiss (“USPS Mem.”) [ECF No.,19-1]
Exhibits 23.

4
073120



Case 5:19-cv-05885-JFL Document 27 Filed 07/31/20 Page 5 of 31

investigation ever conducted by Defendants ever concluded, that Doe — a gay man — put his foot
inside this woman'’s anal cavity. Doe was completely repulsed by the alegdt.
According to the Amended Complaint, Williams changed or shifted her story afteotice Nf
Removal was issued to Doe, inasmuch as Willidmesa stated Doe “kicked her like a football,”
an allegation which Doe also denidd.  20.

As a result of the allegatiaof theevent hattranspired between Doe and Williamsgal
police were notified and Doe was charged with the sumoféense 6 harassment. Am.
Compl. T 23. However, on November 12, 2019, Doe was “found not guilty” and the case against
him was dismissedld. “At this point,” according to Doe, “although the allegation was
unfounded, it was too late as [he] was already terminated for the allegdtion.”

Doe claims that Williams harbored bias against him based on his sexualtmienta
and/or gender stereotyping, and that the allegation lodged against Doe by Williamsesak
of this bias.Am. Compl. 11 22-23. According to Dd#ajs is evidenced by a text message from
John Bond to Doe, in which Bond statedt letter carrieMike Hine had verbalizedtBondthat
Williams had stated as follows: “Yeah, I'm so glad they finally got rid of thatichike.® 1d.

In further support of Doe’slaim that his alleged assault of Ms. Williams was fabricated
out of bias towards him, Dagates that on April 22019, Williams and Doe “were initially
pulled into the office together, it was decided that no action would be taken tanhatnd then
both individuals were returned to the floor without any issue.” Am. Compl. I 24. Moreover, he

claims that it tok Williams approximately four to six days to report Doe to the police, and it

8 The full text message is attached to the Amended Complaint as part of Exhibit A.
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took management “fifsthree (53) days to issue a Notice of Removal, and forty (40) days to
conduct a prealisciplinary interview or investigate [Doe]Id. 11 25-26.

In furthe support of his claim that his termination was the result of Diasalleges that
hewas penalized much more harstiignother similarlysituated employees who, according to
Doe, were not gay. Am. Compl. I 27. Doe gives the examples of (1) Mr. Hophni Masonit, who
Doe states “bullied” Doe by “physically grabbing [him] on his forearm,” and who Roessivas
not punished in any mannéd, I 27(a); (2 Ms. Williams, who, according to text messages from
John Bond, pushed Bond on several occasions and was not punished in anyichahg&(h);

(3) Ms. Reid, who Doe states “put her handgamworker]Nancy Toledo” and was not punished
in any mannernd. T 27(c); (3 “Mr. James M.,” who Doe states “allegedly pok&bfnd] in the

eye in or around October 2001” and who was not terminated following arbitriati§ri27(d);

(5) “Mr. Joseph Whitbeck,” who Doe claims “allegedly pushed a supervisor in or around
December 2011, and was suspended, but was not termindte27(e); (¢ “Mr. Norman L,”

who Doe states “allegedly spit on someone, and also allegedly pushed an employee, but was not
terminated,’id. § 27(f); (7) “Two (2) female Letter Carriers,” whbme statesought each other
outside the Post Office; thaemo\als “were not made effective,” atloeywere allowed to

“take their cases to arbitration” unlike Dae,  27(g); (8 “Mr. Warren K.,” who Doe states
allegedly lost his driver’s license due to driving under the influence, but whollvags to

keep hisgb,id. § 27(h); and (9“Mr. Dennis G.,” who Doe claims was allegedly intoxicated on
the job, “but was given his job backd. § 27(i).

Doe also claims that, in addition to his sexual orientation, his treatment aridave
termination were due to bias towards him as a result of hisgabitive statusSeeAm. Compl.

11 134-46. He states that “[u]pon information and belief, Defendants, including Dee's di

6
073120



Case 5:19-cv-05885-JFL Document 27 Filed 07/31/20 Page 7 of 31

managers/supervisors, had knowledge about and were aware that Doe is HIV-pdsitife
136. In particular, Doe states he “recollects that a medical record submitted by Doe to
management regarding the range of motion of Doe’s wrist indicated, in the sainal mesxbrd,
that Doe is HIVfpositive, and this was inadvertently shared with manageat¢né time.” Id.

As far as negative treatment he suffered because of higpbl¥ive status, Doe points to two
derogatory statements: (1) John Bond'’s text message indicating that one of Daelsec®
referred to Doe as a “sick faggot,” which Doe claims “can relate to [hisjg@Ritive status,id.
19 137-38; and (2) his receipt of “an additional text message from curremyeeplohn Bond,
from USPS letter carrier, Mike Hine, on or about Deber 18, 2019, which stated ‘If he wins,
I'll refuse towork near AIDS boy,”id. { 139.

As to the events that transpired after his receipt of the Notice of Removal, Dog leéaim
“exhausted his Collective Bargaining Agreement’s (‘CBA’s) negotiated amies procedure,
exhausted his Step Ad Step B appeals, and requested arbitration although the union denied
those requests and made clear to Doe that they will not be pursuing arbitratisrcase.” Am.
Compl. T 89. Doe also states he “made contact with an [Equal Employment Opportunity
(“EEQO™)] counselor on September 9, 2019, after receiving the Step B decision, which stated tha

‘the effective date of the removal shall be August 19, 2039d” § 71. He moreover states that

o At issue in this suit is whether Doe timely initiated EEO contader the appropriate
regulations.USPS states thaDbe was required to initiate EEO contact by July 29, 2019 (45

days after Doe received the Notice of Removal) or, at the very latest, SepteniEd (352days

after the effective datstatedn the Notce of Removal). Yet, Doe did not initiaEEO contact

until after bothof those datebad passed, on September 9, 2019SPS Mem. at 17 Appearing

to predict this argument, Doe states in the Amended Complaint that he “wdky dotddnis

removal shdlnot be effective until a later time rather than July 29, 2019. The effectivefdate o

the action under 29 C.F.R. § 1614.105(a)(1) is August 19, 2019 which is the actual date removal
was fixed.” Am. Compl. § 71.
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he is filing the instant action “within 90 days of receipt of the Equal Employment Qpfigrt
Commission’s final decision on an appeal from the agency’s EEO deci8idah.’y 73.

Based on the above factual allegations, Doe purports to assert the following eshafaus
action!! (1) wrongful dischargdased on sexual orientation in violation of the Due Process
Clause of the Fifth Amendment to the United States Constitution; (II) wrongful dischasgd
on sex, gender, and/or gender stereotyping in violation of the Due Process Claugsftif the
Amendment; (lll) hostilevork environment based on sexual orientation in violation of the Due
Process Clause of the Fifth Amendmédh¥) hostile work environment based on sex, gender,
and/or gender stereotyping in violation of the Due Process Clause of the Fiftllderar(V)
wrongful discharge based on sex, gender, and/or gender stereotyping in violation of Title VII of
the Civil Rights Act of 1964 Title VII”) ; (VI) hostile work environment based sex, gender
and/or gender stereotyping in violation of Title VII; (VII) wrdnfdischarge based on sexual
orientation in violation of Title VII; (VIII) hostile work environment based on sexuahtaten
in violation of Title VII; (IX) wrongful discharge based on disability in viatetiof Section 504
of the Rehabilitation Act 01973 (“Section 504”); and (X) hostile work environment based on

disability in violation of Section 504

10 USPS points ouft] his allegation is simply wrong, as evidenced by his ExhiljioBhe
Amended Complaint] which isota decision of the Equal Engyiment Opportunity
Commission (‘EEOC’). USPS Mem. at 24 (emphasis in original). USPS continues, “the
document attached to the Amended Ctaimp as Exhibit B is not the EEOC’s final decision, nor
is it any decision of the EEOC at all. Instead, this agencyUSPS]EEQO’sdismissal of Doe’s
formal EEO complaint in light of Doe’s simultaneous filing of an employraésdrimination
complaint n this Court.” Id. (emphasis in original).

1 In listing Doe’s claims here, the Court does not endorse or accefligliadre viable.
Throughout this Opinion, the Court uses “claims,” “counts,” and “causes of action”
interchangeably. The Court additally notes that Claims IV are brought against USPS, the
Postmaster General, and Qiana Reid, while ClaimsXare brought against USPS and the
Postmaster General, and not Ms. Reid.
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B. Procedural background

OnDecember 132019,Doefiled the initial Complaint in this action alorvgth a motion
for leave to proceed in hsiit aronymously by use of a pseudony®eeECF Nas. 1-2. On
December 172019, the Court denied his motion to proceed anonymously without prejudice and
with leave to refile afterservice had been effected and after Deeisnselconferred with
Defendants’ counsel regarding the substance of the mdieeECF No. 4 Service was
subsequently effected on USPS, which filed a motion to dismiss the irotighl@int on
February 14, 2020SeeECF No. 8. In response to USPS’ motiboefiled an Amended
Complaint on February 28, 2028eeECF No. 9. The Court subsequently granted a request
from USPS for an extension of time to respond to the Amended Com@#aaECF Nos. 13,
16.

Doefiled a second motion to proceed anonymously on March 9, 28@€ECF No. 14.
On April 27, 2020, the Court issued an Opinion and Order grattitegotion for leave to
proceed under the pseudonym “Doe” on a conditional b&asECF Nos. 1718.

USPS filed its motion to dismiss the Amended Complaint on May 4, 2886ECF No.
19. Around this time, th©ffice of theUnited States Attorney, who had already appeared on
behalf of USPS and the Postmaster Genagaked to represent Defendanaig@aReid. On June
26, 2020, the U.S. Attorney, on behalf of Ms. Reid, moved to dismiss the Amended Complaint.

SeeECF No. 23.
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C. The argumentsof the parties
1. USPS’ motion to dismiss
a. USPS’ arguments for dismissap

In moving to dismiss thAmended Complaint, USP8st argues that the Court should
dismissoutrightDoe’s first four claims, which are brought directly under the Due ProcesseClau
of the Fifth AmendmentAccording to USPS, Title VII of the Civil Rights Act of 1964 and
Section B4 of the Rehabilitation Act of 1973 are the exclusive remedies of federkdyengmt
discrimination claims.SeeUSPS Mem. at Q1. USPShenargues that there is no cognizable
remedy for discrimination based on sexual orientation under Titfé Mithe absence of which
does not, according to USPS, alter the exclusivity of Title VII as a remedy &rafed
employmentiscrimination claims.See idat 12-13. USPS also contends tiay claims
against the Postmaster General in an individual capatitt’/be dismissed because there is no
alleged personal involvement on behalf of the Postmaster Geaedal[a]ctions for money
damages against the federal government may be brought only against indiwitosdsown

actions violated the Constitutidnld. at 14.

12 For reasons discussed below, Doe’s claims against the Post@astzal in his

individual capacity fail as a matter of law. To the extent Doe sues the Postmasteai (Bemis
official capacity, such a suit is duplicative of his suit against USPS; thieiBostmaster
General in his official capacity andiSPSare the same entitySeeKentucky v. Graham473

U.S. 159, 1656 (1985) (“[O]fficialcapacity suitsgenerally represent only another way of
pleading an action against an entity of which an officer is an agenuigtiog Monell v. Dept. of
Soc. Sevs. of N.Y,.436 U.S. 658, 690 n.55 (1978)The Court therefore refers only to USPS
except where necessary for clarity or where the distinction is relevant.

13 While this point may or may not have been correct at the time USPS’ brief wa# fited,
not correct following the Supreme Court’s recent decisiddastock v. Clayton Cty., Georgia
140 S. Ct. 1731 (2020yvhich recognized that Title VII's prohibitions cover discrimination
based on sexual orientation and gender identity.
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Doe’s remaining six claims must be dismissed, according to USPS, for Dihe's fa
exhaust administrative remedies. In particular, USPS claims that Doe (1 xddtileetly initiate
EEO contactithin the prescribed 48ays, and (2) failed to wait 180 days before filing suit in
this Court.

With respect to the first exhaustion argument, USPS contends that Doe’s Motice
Removal, which was dated June 12, 2019 and received by Doe on June 14, 2019,
“unambiguously states an effective date of July 20, 2019.” USPS Mem. at 16. Therefore,
according to USPS, “Doe was requiredrtitiate EEO contadby July 29, 2019 (45 days after
Doe received the Notice of Removal) at the very latesGeptember 3, 2019 (45 days after the
effective datestated in the Notice of Remoyal Id. at 17. USPS contends that Doe’s failure to
do so requires that higtle VII and Section 50&laims be dismissed with prejudickl. As to
Doe’s claim thaAugust 19, 2019 was the operative effectiviedaecause it was the effective
date of removal in th&Step B Decigon” rendered in the course of Doe’s union grievance
process, USPS argues that such determinations do not toll EEO timing requteamdmore
generally, neither equitable tolling nor waiver of EEO timing requiremenjgpcable here.

See idat 18-20.

With respect to the second exhaustion argument, USPS contends Doe was required to
wait a minimumof 180 days after his forahEEO complaint had been pending without final
decision béore filing the instant lawsuit, and his failure to do so “eliminate[ed] th@ppity
for the USPS to evaluate his claims administratively,” requiring the Codisitwiss his action.
USPS Memat 23. Indeed, USPS points out that Doe filed his comiphgth this Couronthe
very same dake filed his formal EEO complainSee idat 21. Moreover, USPS contends that

the dismissal of Doe’s EEO complaint does not change the analysis, as the disasdsased
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solely on his premature initiation of this lawstfitSee idat 22. On this point, USPS states that
“[t] he administrative processwvhich couldbe reinstated if this Court dismisses this action
without prejudice for failure to exhaust administrative remedi&sould be allowed to proceed
(but only if the Court does not dismiss Doe’s Title VII and Rehabilitation Act claiitiis
prejudice for other reason’s)ld. at 9.

Finally, USPS attacks the sufficienofDoe’s pleadings? contending that Doe’s
discrimination and hostile work environment claims based on disability must bes#idmis
because there are simply no plausiblegations to suppothem SeeUSPS Mem. at 281.

b. Doe’sarguments inopposition

Doe first challenges what he sees as “a lack of protection for sexual orientation under
Title VII.” Doe’s Memorandum in Oppositioio USPS’ Motion(*Doe Opp’n. I') [ECF No. 20]
at 9. He contends that if Title VII does not recognize protections agaiosiligation based on
sexual orientation — a point with which he disagrees and is now moot imfite Supreme
Court’sholdingin Bostock v. Clayton Cty., Georgidd40 S. Ct. 1731 (2020as discussed further

below — this Court should recogniz8aens® action based on the Fifth Amendmemt

14 On January 6, 2020, USEEOdismissed Doe’'s EEO complaint on the grounds that on
December 13, 2020 -the same date he filed Hmmal EEO complairt— he initiated this
lawsuit. SeeAm. Compl., Ex. B. The decision of dismissal expldiva “[tlhe Commission has
long held that an employee cannot use the EEO complaint process to lodge a collatdcalratt
another forum’s proceedingsltl. at 2. Noting Doe’s filing of this lawsuit, the decision state
that it is the “Agency’s contention that [Doe] should be barred from pursuing tlemtcurr
complaint administratively,” as the claims raised in Doe’s lawsuit “are inellyioatertwined
with those raised” in his EEO complairitl.

15 USPS als@rgues that any claims for punitive damages must be dismissed because
puritive damages are not available against federal defendants under Title Vieand th
Rehabilitation Act.SeeUSPS Mem. at 26.

16 A so-calledBivensaction orBivensremedy refers to a judicialsecognized implied right
of actionagainst federal actors for the redress of violations of federal constitutiomal wigere
no explicit statutory right of actioexists See Vanderklok v. United Stat868 F.3d 189, 198
(3d Cir. 2017).
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accomplishas much Id. at 11. This is so, he contentiecausé[n]o Supreme Court opinion
holds directly that Federal employees may not bring Bivens actions for employment
discrimination claims when they are unprotected by statttéd”

Next, Doe opposes dismissal of his claims as against the Postmaster General, because
“even if this Court dismisses Doe’s constitutional claims for money damagestabain
Postmaster Generaklie“seeks to still pursue equitable remedies including” but not limited to
“reinstatement, back pay and benefits, attorneys’ fees and costs, policgngvisand training.”
Doe Opp'n. | at 16. Doe moreover contetiuh “it is difficult to imagine how the Postmaster
General, or otherwise someone with decisitaking authority, did not have a role in Doe’s
termination,” and he declines to “concede at this stage” that the Postmasteal G=isarot
personally involved in Doe’s terminatidf.ld.

With regard to the first dJSPS’ two contentions as to Doe’s alleged failure to exhaust
his administrative remedies- in particular that Doe failed tmitiate EEO contact withid5
days of the date of his Notice of Removal or its effective daf@oe states that USPS’ argument
that the earlier of the two effective dateshe correct date is “untenable because an effective
date is a date on which sothimg is to become effectiveif the effective date is extended, the
date at which something is to become effective is therefore extended. Toweeefigctive
date. There cannot o effective dates.” Doe Opp’nalt 18 (emphasis in original). Bo
claims that August 19, 2019 the date he states was contained in the Step B deeisisrthe

relevantand proper “effective” dateld. However, to the extent it is necessary, Doe also

1 As discussed in detail below, this contention is simply incori@eeBrown v. Gen.
Servs. Admin425 U.S. 820, 829 (1976).
18 Doe also argues that USPS advised counsel that the “only proper defendant Yal[Title

and Rehabilitation Act] claims is¢ head of the USPS, the Postmaster General, in her official
capacity.” Doe Opp’n. at 17.
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contends that he is entitled to equitable tolling because he “did not receive caliootithe text
messages calling him, among other things, ‘sick faggot,” and stating that MsnWilli. . had
called Doe a ‘fruitcake’ until August 10, 20191d. at 20.

As to USPS’ second exhaustion argument — that Doe failed to wadtal®Gafter his
EEO complaint had been pending without decision before filing subioe-simply states that
“Defendant admits that dismissal with prejudice is not appropriate solely dasiseof Doe
failing to wait 180 days before filing suitDoe Opp’n.l at 22. According to Doe, “Defendant
admits that sending the matter back for future administrative processing veouloré
appropriate, unless this Court can find another independent reason . . . thatehshoatt be
dismissed.* Id.

Finally, Doe argues that he has sufficiently pleaded facts supporting thatdssrhant
and eventual termination were causally related to hispt$itive status, and that accordingly
has made out claims of hostile work environment and discrimination based ontglis&laié
Doe Opp’n.| at 23-28.

C. USPS’ rebuttal arguments

In its short reply memorandum, USPS reasserts its contentions tBatarts remedy
exissfor Doe’s Fifth Amendment claimdJSPS’Memorandum in Reply (“USPBeply”) [ECF
No. 21] at 2.USPS also contends that “Doe concedes that he failed to exhaust administrative
remedies, and his Title VIl and Rehabilitation Act claims therefore must be didrhiddeat 7.
Moreover, accordingstUSPSnone of the circumstancesrranting equitable relief that might

allow a litigant to bypass the 180-day period are present hirat 7-8. On this basid)SPS

19 SeeUSPS Mem. at 9, 23.
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asks the Court to dismiss Doe’s remaining claims without prejudice and allow “the
administrative process. .to continue.” Id. at 8.
2. Qana Reid’s motion to dismiss
a. Reid’s arguments for dismissal
As with USPSReid’s primary argumemith respecto the claims asserted against her,
Counts | — IV of the Amende@omplaint,is that Title VII provides the exclusive remedies for
claims of employment discrimination in federal employmesg¢eReid’s Memorandum in
Support of her Motion to Dismiss (“Reid Mem.”) [ECF No-2Rat 68. Because CountsH IV
are purportedivensclaims asserted directly under the Constitution where Title VII controls,
Reid asserts these claims must be dismisSe@. id Reid moreover claims théadditional
reasons also require” the dismissal of Claimg$\: in particular, the movememway from
Bivensremedies in recent jurisprudem®eSee idat 912,
b. Doe’s arguments in opposition
In opposition to Ms. Reid’s motion, Doe first contends tetause “[tjhe events in this

case occurred before tB®stock decision was issued on June 15, 2020,” and because “Bostock

did not address retroactivity,” “[t]his Court should do so.” Doe’s Memorandum in Opposition to
Reid’s Motion to Dismiss (“Do®pp’n. ") [ECF No. 24] at 8. According to Doe, “[t]he Fifth
Amendment exists as a remedBdstockis not retroactive.”ld. at 4.

Doe alsocontends that this Court is further required to address “whether gender
stereotyping of heterosexuality is a covered claim under Title VII.” Doe Opp'n9ll a

According to Doe, he “has clearly pled his Title VII claims at Counts VI and3/tlams of

20 Reid also argues that even if the Court impli&ivensremedyand allowghe claims
against her to proceed, she is entitlequalified immunity. SeeReid Mem. at 12:9.
15
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‘gender stereotyping’ and not ‘sexual orientation. At Counts VIII and 1X is where Plaintiff
then pled his Title VII claims of harassment/hostile work environment, and walatig€harge,
on account of ‘sexual orientatioper se’?! Id. at 89. According to Doe, the Court must decide
“whether heterosexuality is a gender norm and being LGBT is an exception, and whetlzer such
claim is a covered claim under Title V#?' Id. at 9.
C. Reid’s rebuttal arguments

In a short reply memorandum, Ms. Reid contends that nothing in Doe’s opposition brief
“provides a basis for Reid, an individugivensdefendant, to remain in this action. She must be
dismissed under the doctrineBfown v. General Services Administrati@g25 U.S. 820 (1976),
in light of Title VII remedies available to former federal employees.” Reid’s Memaonrarial
Reply (“Reid Reply) [ECF No. 25] at 1. Be contends that “Doe himself recognizes the
exclusivity of Title VII's procedures and remedies in repeatedly concedinthtbaiction
should be ‘sent back for future administrative processing at the EEO levetiingshis

discrimination claims are within the scope of Title VIIld. at 4.

21 The Court assumes here that Datended to refer to Counts V and & his “gender
stereotyping” claimsather than Counts \dnd VII, and Counts VII and Il as his “sexual
orientation” claims rather than Counts VIII and IX, as this comports witheheings of the
claims in the Amended Complaint.
22 This is so according to Doe as “[tlhe gender stereotyping theoRrio&[Waterhouse.v
Hopkins 490 U.S. 228 (198®yvas not specifically referenced anywherd&wstockas relevant
to the majority opinion’s holding” despite being “advanced as a theory of the ptaintifie
three consolidated cases unBestock” Doe Opp'n. Il at 9. De states that “[i]f the Court . . .
extends Title VII to the gender stereotyping theory of heterosexuality, then it ragytogpriate
to send this matter back for future administrative processitig.at 13. “If not,” then Doe
argues, “there is a FiftAmendment claim which clearly applies to this form of sexual
orientation discrimination.d.

Doe also argues that his allegations as to Ms. Reid’s involvement in the alleged
harassment and eventual termination are sufficiently pleaded to overcome&sanyon of
qualified immunity at this point in the litigatiorSee idat 17-18.

16
073120



Case 5:19-cv-05885-JFL Document 27 Filed 07/31/20 Page 17 of 31

As to the scope of Title VIl in light dBostock Reidacknowledgethat “sexua
orientation discrimination claims and gendégreotyping discrimination claims are both within
the scope of Title VII's phrase ‘because of . . . séX.Reid Reply at 2. SHerthercontends
that “a retroactivity analysis . . . is not essary in order to appBostockhere because the
Supreme Court did not create new law but defined the term ‘sex’ in an existing.’stédutd 3.
Specifically, “[a] judicial construction of a statute is an authoritative statement oftivat
statute meant before as well as after the decision of the case giving rise to thattonst Id.

(quotingRivers v. Roadway Exp., In&11 U.S. 298, 312-13 (1994)).

23 In particular, Reid— correctly— clarifies that

[i]n 2001, the Third Circuit held Bibby v. Coca Cola Bottling Co260 F.3d 257,

264 (3d Cir. 2001), followindPrice Waterhouse v. Hopkind90 U.S. 228 (1989),
that gendestereotyping provided one way to establish discrimination because of
“sex” within the meaning of Title VII. At the same time, the Third Circuit
distinguished claims based on sexual orientationhatd that they were outside
the scope of Title VIlld. at 26465. This Term, irBostock v. Clayton County,
Georgig No. 171618,---S. Ct.---, 2020 WL 3146686, at *3 (U.S. June 15, 2020),
the U.S. Supreme Court held, contrary to that portiomibby, that Title VII
prohibits employment discrimination on the basis of sexual orientation.

Despite Doe’s suggestiorotherwise,see Opp’'n at 910, in including sexual
orientation withinthe definition of “sex” in Title VII, the Supreme CoumtBostock

did not somehow undermine gender stereotyping as a way of provifizased
discrimination See, e.gBostock2020 WL 3146686at *8 (“So just as an employer
who fires both Hannah and Bob for failing to fulfill traditional sex stereotypes
doubles rathethan eliminates Title VII liability, an employer who fires both
Hannah and Bob for being gay or transgender does the same.And, of course,

the Supreme CourtBostockruling need not have addresdithby, seeOpp’n at

8, 14, in order to abrogateBibbys holding regarding sexuabrientation
discrimination.Rivers v. Roadway Exp., In&11 U.S. 298, 312 (1994) (“It is [the
Supreme Court’s] responsibility to say what a statute means, and once the Court
has spoken, its the duty of other courts taespect that understanding of the
governing rule of law.”). It is puzzling indeed that Doe argues otherwise, seemingly
urging thisCourt to narrowthe scope of Title Vlin relation to sexuabrientation

and gendestereotyping claims

Reid Reply at 2-3.
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[I. LEGAL STANDARD : MOTIONS TO DISMISS UNDER RULE 12(b)(6)

In Ashcroft v. Igbal556 U.S. 662 (2009), ttieupremeCourtclarified the appropriate
pleading standard ifederalcivil actions andet forth a twestepapproach to basedwhen
decidingmotiors to dismissbrought under Federal Rule of Civil Procedure 12(b)(6) for failure to
state a claim.

First, district courts are to “identify [ ] pleadings that, because they are motham
conclusions, are not entitled to the assumption of trutbal, 556 U.S. at 67%ee id.at 678
(“A pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of theegits of a
cause of action will not do.” (quotinBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
Thourot v. Monroe Career & Tech. InsiNo. CV 3:14-1779, 2016 WL 6082238, at *2 (M.D. Pa.
Oct. 17, 2016) (explaining that “[a] formulaic recitation of the elements of a caasé@f’
alone will not survive a motion to dismissjhough “legal conclusions can provide the
framework of a complat, they must be supported by factual allegationgbal, 556 U.S. at
679.

Second, if a complaint contains “welleaded factual allegations, a court should assume
their veracity and then determine whether they plausibly giveéaiae entitlement to relief.”
Igbal, 556 U.S. at 679"A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is litide fo
misconduct allegetl. Id. at 678. This standard, commonly referred as the “plausibility
standard,” fs not akin to a ‘probability requirement,’ but it asks for more than a sheer pigssibi
that a defendant has acted unlawfullyd’ (citing Twombly 550 U.S. at 556-57)It is only

where the “[flactual allegations . . . raise a right to relief above the spgeukatel” that the
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plaintiff has stated a plausible clafth Phillips v. Cty. of Alleghenyp15 F.3d 224, 234 (3d Cir.
2008) (quotingfwombly 550 U.Sat 555).

Puting these steps together, the Court’s faskeciding a motion to dismiss for failure to
state a claim is to determine whether based upon the facts as alleged, which are takearas tr
disregarding legal contentions and conclusory assertions, riy@aiat states a claim for relief
that is plausible on its facdgbal, 556 U.Sat679 Ashford v. FranciscoNo. 1:19€V-1365,
2019 WL 4318818, at *2 (M.D. Pa. Sept. 12, 2019) (“To avoid dismissal hded2(b)(6), a
civil complaintmust set out sufficient factual matter to show thatlésxs are facially
plausible.”)®

Lastly, the Court notes that in adjudicating a Rule 12(b)(6) mdii@scope of whaiay
be considexdis necessarily constrained\ court may “consider only the complaint,
exhibitsattachedo thecomplaint, matters of public record, as well as undisputedly
authentic documentthe complainaris claims are based upon theseuments® United
States v. GertsmaiNo. 15-8215, 2016 WL 4154916, at *3 (D.N.J. Aug. 4, 2016) (quoting

Guidotti v. Legal Helpers Debt Resolution, L.L.Z16 F.3d 764, 772 (3d Cir. 2013)).

24 As the Supreme Court counseled, “[d]etermining whether a complaint stddesialp
claim for relief . . . [is] a contexdpecific task that requires the reviewing court to draw on its
judicial experience and common senskgbal, 556 U.S. at 679

25 Although the Court does nogach the issue of tlsifficiency of Doe’s allegations for
reasons discussed below, it is worth noting that plaintiffs alleging claims of disationinio not
need to plead each prima facie element of such claims to sarwiion to dismissSee
Dreibelbis v. Cty. of BerkdNo. 5:19ev-494, 2020 WL 605884, at *7 (E.D. Pa. Feb. 7, 2020);
Swierkiewicz v. Sorema N.,A34 U.S. 506, 511 (20Q2Rather, discrimination plaintiffs need
only state “enough facts to raise a reasonable expectation that discovery will redeate\of
[the claim’s] necessary element[sPreibelbis 2020 WL 605884, at *7 (quotingonnelly v.
Lane Const. Corp 809 F.3d 780, 789 (3d Cir. 2016)).

26 Additionally, a court adjudicating a Rule 12(b)(6) motion may take judicial ndtice o
certain undisputed fact$See Devon Drive Lionville, LP v. Parke Bancorp, IiNn. CV 15-
3435, 2017 WL 5668053, at *9 (E.D. Pa. Nov. 27, 2017).
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IV.  ANALYSI S
A. Doe’s claims asserted directly under the Constitution (Claims+1V): Title
VIl provides thenear-exclusiveremedyfor federal employees toseekredress
for discrimination in their employment

The threshold questiadhe Court must address is whether there is any basiow Doe
to proceed on his claims brought directly under the Fifth Amendmaerg.-is first four caises
of action. Significantly, and contrary to Doe’s contentions, this inquiry is independiet of
scope of Title VII with respect to gendstiereotyping discrimination clainpostBostock?’

The simple and cleatut answer to this question is nDoe’s first four claims are
completely barrety Title VII. As Defendants correctly point out, it is settled law that Title VII
provides thaenearexclusive avenue for federal employees to seek redress afrdisdion in
their employment® The Supreme Court settled this issu8iown v. Gen. Servs. Admid25
U.S. 820 (1976). In that case, the Court explained as follows:

The legislative histonjof Title VII] thus leaves little doubt that Congress was

persuaded that federal employees who were treated discriminatorily had no

effective judicial remedy. And the case law suggests that that concluseon wa
entirely reasonable. Whether that understanding of Congress was inlsorateu
sense incorrect is nothat is important in determining the legislative intent in
amending the 1964 Civil Rights Act to cover federal employees. For thentleva
inquiry is not whether Congress correctly perceived the then state of the law, but
rather what its perception of theate of the law was.

This unambiguous cmressional perception seems fiodicate that the

congres®nal intent in 1972 was to crean exclusive, premptive administrative

and judicial scheme for the redress of federal employment discrimination. \@/e nee
not, however, rest our decision upon this inference alone. For the structure of the

27 Doe claims that “[t]he Fifth Amendment must exist as a remeBgstock” does not

offer Doe a certain remedy under Title VII. Doe Opp’n. Il at 8. This is incorrect.

28 Although Doe does not assert claims for diggbbased discrimiation in hisfirst four
causes of action, similar to Title VIltHe Rehabilitation Act—with prior exhaustion of
remedies—is the exclusive means by which a plaintiff may raise claims against federalesgenci
relating to handicap discriminatiSnSpence vStraw 54 F.3d 196, 197 (3d Cir. 1995)

20
073120



Case 5:19-cv-05885-JFL Document 27 Filed 07/31/20 Page 21 of 31

1972 amendment itself fully confirms the conclusion that Congress intentied it
be exclusive and pre-emptive.

Id. at 828-209.

There is no indication th&rowni s holding is no longer good law; in fact, the opposite is
true. SeeWilson v. United States Postal SeiNo. 19-1530, 2020 WL 3168511, at *2 (3d Cir.
June 15, 2020 Title V1l of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-16, and the
regulations promulgateitiereunder, creatéhe exclusive remedy for federal employees who
allege discrimination in the workplace.” (quotingobinson v. Dalton107 F.3d 1018, 1020-21
(3d Cir. 1997)))Niculcea v. Stone Ridge Towne Cho. 1:17€V-02096, 2019 WL 1338915,
at *4 (M.D. Pa. Mar. 7, 2019) Title VIl of the Civil Rights Act of 1964 establishes the
exclusive remedy for federal enogkes who allegeiscrimination in the workplace.” (quoting
Robinson 107 F.3d at 1020-2), report and recommendation adopiééb. 1:17CV-2096, 2019
WL 1330362 (M.D. Pa. Mar. 25, 20t®annikal v. Attorney Gen. U,576 F.3d 146, 151 (3d
Cir. 2015)(* The Supreme Court has emphasized that Title VII provides ‘an exclpsase,
emptiveadministrative and judicial scheme for the redress @driddmployment
discrimination.” (emphasis in original) (quotirgrown, 425 U.Sat829); Owens vlUnited
States 822 F.2d 408, 409-10 (3d Cir. 19877 he distict court determined that Owesdederal
constitutional and statutory claims against Lowe are completely barredyrdéewsith this
determination. Interpretation of Title VIl has shown that Title VII provides fé@enployees a
remedy thatprecludes actions against federal officials for alleged constitutional vidad®n

well as actions under other federal legislatiofguoting Kizas v. Webstei707 F.2d 524, 542

21
073120



Case 5:19-cv-05885-JFL Document 27 Filed 07/31/20 Page 22 of 31

(D.C.Cir. 1983))). Nor does Doe provide any explanation as to why this Court should deviate
from Brownand its well-settled holding.

While this settles the issué,i$ worth noting that ithe issue weren’t settled Gytle
VII's unambiguoupreempive effect this Court would still bdighly skeptical of implying
Biveris remedy. See Vanderklok v. United Stgt868 F.3d 189, 206 (3d Cir. 201(7The
critical question is who should decide whether to provide for a damages remedy,sSamnghe
courts?Most often, the answer is CongreBscauselw]hen an issue involves a host of
considerations that must be weighed and appraised, it should be committed to thos#evho wr
the laws rather than those who interpret thiginternalquotations and citations omitted)). Nor
would the absence of a remedy under Title Viwhich is not the case here, as discussetem
fully below — automatically demand of this Court the recognition Biveris remedy. See
Wilkie v. Robbinss51 U.S. 537, 550 (200{@xplaining that even in the absence of an
alternativegremedy] aBivensremedy is a subject of judgment” (internal citation omittesh
alsoMeshal v. Higgenbothan804 F.3d 417, 425 (D.C. Cir. 201®¢fusing to imply é&Bivens
remedy even where the government admitted the plaintiff had no altermativedy).

For the reasons set forth above, ClaimgV of the Amended Complaimecessarily fall

as a matter of law. They are dismissed, with prejudice, against all Defeffdants.

29 Indeed, Doe’s failure to even confront the holdin@awnis illustrative— Doe
reference®rownonce in passing in his opposition to USPS’ motion, and not at all in opposition
to Reid’s motion.

80 Because these were the only claims asserted against Reid, she is dismissed from the
lawsuit.
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B. Doe’s remaining claims (Claims \- X)
1. Individual-capacity Defendants

Before turning to the viability of Doe’s remaining claims, it is worth sorting out who is a
proper Defendanwith respect to thee claims From what the Court can teDoe asserts his
Title VII and Section 504liscrimination claims against three DefendanJSPS, the Postmaster
General in his individual capacity, and “Unknown Defendant Numbgtiri’his or her
individual capacity. SeeDoe Opp'n. | at 2. HoweveRoe’s suit of individualcapacity
defendants is not propefT he Third Circuit Court oAppeal's disposition on individual liability
under Title VIl is clear—Congress did not intend to enact individual liability with this stdtute.
Slater v. Susquehanna Ct§13 F. Supp. 2d 653, 662 (M.D. Pa. 2009) (ciaghmar v.
SunGard Data Sys., IndQ9 F.3d 173, 184 (3d Cir. 199andSheridan v. E.I. DuPont de
Nemours and Co100 F.3d 1061 (3d Cir.1996)ff'd, 465 F. Appk 132 (3d Cir. 2012J? The
samecan be said for individual liability under the Rehabilitation ASee Datto v. Harrisqr664

F. Supp. 2d 472, 493 (E.D. Pa. 2069%ied-Campbell v. RichmarNo. CIV.A. 1:04CV-0026,

sl The Court takes this language from the caption of the Amended Complaint.
82 As for why this construction of Title VII prevails, the Third Circuit explained as
follows:

In our independent examination of this issue, we find most significant the &ct th
when Congress amended the statute in 1991 to provide a detailed sliding scale of
damages ranging from $50,000 for an employer of more than 14 and fewer than
101 employees, to $300,000 for employers with more than 500 employees, 42
U.S.C. 8 1981a(b)(3), it made no reference as to the amount of damages, if any,
that would be payable by individuals. This strongly suggests that Congress did not
contemplate that suclathages would be assessed against individuals who are not
themselves the employing entity.

Sheridan 100 F.3cat 1077.

33 [T]he Rehabilitation Adt an exercise of Congressinstitutional spending power,
conditioning the receipt of federal money on the recipient abiding by specified
conditions. As such, the conduct for which liability may be imposed under the Act
is informed by cotract law principlesin this case, the “pgram or activity
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2007 WL 1031399, at *17 (M.D. Pa. Mar. 30, 2007) (“[G]enerally officials may not be held
liable in their individual capacities under Title 1l of the ADA or &t 504 of the Rehabilitation
Act.”), aff'd, 428 F. App’x 224 (3d Cir. 2011).F. v. Sch. Dist. of PhiladelphiaD00 WL
361866, at *17 (E.D.Pa. Apr. 7, 200@inding that ®ction 504 does not permit individual
liability ).

Consequently, Doe’s Title VII and Section 5€ldms brought against the Postmaster
General in his individual capacity, as well as the same claims brought dgaiksbwn
Defendant Number Ofién his or her individual capacitgre dismissed from the Amended
Complaint, with prejudicé*

2. The recent decision iBostock v. Clayton Cty., Georgia

With respect tahe viability ofDoe’s renmaining claims, in light of hisrguments in
opposition to Defendants’ motions the Court is obliged to address at thetbatapplicability
and scope of the Supreme Court’s holdin@astock v. Clayton Cty., Georgid40 S. Ct. 1731

(2020).

receiving Federal financial assistance,” from which the plaintiff contends se wa
excluded is Jefferson's M.D./Ph.D. program. The party receiving federal fumds f
that program, and thereby accepting the contilaet obligations of the
Rehabilitation Act, is Jefferson. The plaintiff does not allege, nor could he
reasonably have alleged, that any of the individual defendants received federal
money for that program.

Datto, 664 F. Supp. 2d at 493 (internal citation omitted).

34 Additionaly, as noted previously official-capacity suits generally represent only
another way of pleading an action against an entity of which an officer is an adenell v.

Dep't of Soc. Servs. of City of New Y @86 U.S. 658, 690 n.55 (1978). As suchc¢laims
against the Postmaster General indffcial capacity are duplicative of the same claims against
USPS, and vice versa. Although the Court will not formally dismiss either pantythe suitat
presentshould Doe bring a successive suit, hdiriected to assert his ahas against one or the
other, not both.
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First, contrary to Doe’s contentiond)is Court does not need to determBustocks
“retroactivity” Doe Opp’n. Il at 89. AsReid explains in her reply memorandum with respect
to retroactivity, “[a] judicial construction of a statute is an authoritative statement dof tivba
statute meant before as well as after the decision of the case giving rise to tlattonst
Reid Replay at 3 (quotingivers v. Roadway Exp., In&11 U.S. 298, 312-13 (1994¥ee
United States v. Peppei@99 F.3d 211, 230 (3d Cir. 201@Xxplaining that Wwhen the Supreme
Court ‘construes a statute, it is explaining its understanding of what the statuteams me
continuously since the date when it became’lawslort, those decisions interpreting the ACCA
are not new law at dl(quotingRivers 511 U.S. at 313 n.}2 Moreover, as Reid also points
out, the holding irBostockis, at presenheingapplied as the authoritative construction of Title
VII with respect to discrimination based on sexual orientation and gender idSatitye.q.
Horton v. Midwest Geriatric Mgmt., LL®63 F.3d 844, 847 (8th Cir. 2020)n light of
[Bostocks hdding], our contrary conclusion iwilliamsonis no longer good laW); Hannah v.
Westrock Servs., IndNo. 1:18€V-00160, 2020 WL 4227327, at *1 (W.D.N.C. July 23, 2020)
(“[T] he Fouth Circuit granted the partiesbnsent motion to remand, and this matter was
remanded to this Court for further proceedings consistent witBdktckdecision’).

Similarly without merit iSDoe’s contention that this Court must determine whether, in
light of Bostock liability for discrimination based on gendsereotyping may lie under Teatl
VII. Again, as Reid points ouhere is no dispute as to tlissue— claims of discrimination
based on gender stereotyping have been and continue to be viabl&itladdi. SeeReid
Reply at 2-3. IndeedBostocks majority opinion is explicit about the continued viability of such
claims “[JJust as an employer who fires both Hannah and Bob for failing to fulfill traditional

sex stereotypes doubles rather than eliminates Title VII liability, an empldyefirgs bokh
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Hannah and Bob for being gay or transgender does the"s&uostock 140 S. Ct. at 1742-43.
The Supreme Court’s holding Bostockdid not need to address that portion of the Third
Circuit’s holding inBibby v. Philadelphia Coca Cola Bottling C@60 F.3d 257 (3d Cir. 2001)
finding that sexuabrientation discrimination was beyond the scope of Title VII in order to
abrogatet; nor did Bostocks failure to do so otherwise abrogate the-stilid portion ofBibby
recognizing the validity of gendestereotyping discrimination claims under Title VBee Bibby
260 F.3d at 263-6&ecognizing that “[aplurality of the [Suprem€ourt] agreed thafijn the
specific context of sex stereotyping, an employer who acts on the basis of a hekefviman
cannot be aggressive, or that she must not lsead¢tad on the basis of gender.” (quotifrice
Waterhouse v. Hopking90 U.S. 228, 250 (1999

Having addresselostocks effect on the viability of Doe’s gendstereotyping claims
— or, more accuratelyhelack thereof— the subsequent isstieat must be addressix] even if
Doe’s allegations otherwise make out viable discrimination claims under TitEndlthe
Rehabilitation Act, whethdboe has satisfied the threshold requirements to proceed on those
claims. The Court concludes that he has not.

3. The failure to exhaug administrative remedies
“It is a basic tenet of administrative law that a plaintiff must exhaust all required

adminstrative remedies before brimgj a claim for judicial relief3* Robinson v. Dalton107

35 Well beforeBostock the Supreme Court’s decisionRnice Waterhouse v. Hopking90
U.S. 228 (1989) mandated recognition of “a wide variety of ‘gender stereotyjtéainmg’s.”
Ellingsworth v. Hartford Fire Ins. Cp247 F. Supp. 3d 546, 551 (E.D. Pa. 2Q&Xplaining that
“[m]ost notable for purposes of this case, the Supremet®as heldhat Title VII's ‘because of
sex’ language prohibits disicnination based upon employers’ subjectively held gender
stereotypes,” and collecting cases).

36 Title VII' sexhaustion requirements are not jurisdictional in nature, and insjeaak to
... a party’s procedural obligationsiZort Bend Cty., Texas v. Dayis39 S. Ct. 1843, 1850
(2019) (quotingePA v. EME Homer City Generation, L., B72 U.S. 489, 512 (2014)).
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F.3d 1018, 1020 (3d Cir. 1997). The purposes of the exhaustion requiranectispromote
administrative efficiency, ‘respect[ ] executive autonomy by allowing an agenopfuwetunity

to correct its own errors,” provide courts with the benefit of an agency’s segemd serve
judicial economy by having the administrative ageceypile the factual record.ld. (quoting
Heywood v. Cruzan Motors, In@92 F.2d 367, 370 (3d Cir. 1986))Flailure to exhaust
administrative remedies is an affirmative defense in the nature of statute of linsitation
Williams v. Runyon130 F.3d 568, 573 (3d Cir. 1997As relates to Doe’s claims, claims
brought under Title VII and Section 5@4e subject to the same exhaustion procedures, as the
Rehabilitation Act incorporates the procedures and remedies established iniTitbivh
“includes he incorporation of the prerequisite exhaustion of administrative renfefiéison v.
MVM, Inc, 475 F.3d 166, 173 (3d Cir. 200Bpence v. Stravb4 F.3d 196, 202-03 (3d Cir.
1995)(“[W]e have found that a litigant must exhaust administrative remedies under Title VII
before filing suit against a federal agency alleging discrimination on tiedfdsandicap under
sections 504 and 505(a)(2) of the Rehabilitation Act . . s€829 U.S.C. § 794a(a)(1).

There are two particular exhaustion prerequisites that are at issue hereb &fiosg,
bringing a Title VII suit in federal court, a federal employee must inidatgact with an EEO
counselorwithin 45 days of the date of timeatter alleged to be discriminatory or, in the case of
personnel action, within 45 days of the effective date of the actidMifider v. Postmaster Gen.
of U.S, 528 F. App’x 253, 255 (3d Cir. 2013) (quoting 29 C.F.R. § 1614.105(a)(1)). Second,
federalemployee suing under Title VII must, where no “final agency action has [ ] been taken,”

wait “180 daydrom the date of filing” of alcEO complaint before filing “a civil action in an
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appropriate United States District Cour2d C.F.R. § 1614.40%;see Miller v. Soc. Sec.

Admin, 412 F. Supp. 3d 491, 495-96 (D.N.J. 20Xplaining that a federakimploye must

either appeal the ageneyfinal decision to the EEOC or file a civil action in federal district court
within 90 days of receiving the final action, or if no final action has been takenl&ftetays

from the filing of the initial complairiy; Wadhwa v. Sec'y Dep't of Veterans Affa®@6 F.

App’x 881, 885 (3d Cir. 201(Qstating that to sue under Title VlIlat aggrieved federal

employee must contact an agency counselor within 45 days of the alleged discrirantdor,

see29 C.F.R. 8 1614.105(a)(1), file a formal complaint within 15 days of receipt of notice of t
right to file a complaintsee29 C.F.R. § 1614.106(b), and receive a final agency decision, unless

one is not issued within 180 days, before filing suit in federal c6ad29 C.F.R. § 1614.407").

87 The relevant regulation provides, in full, as follows:

A complainant who has filed an individual complaint, an agent who has filed a class
complaint ora claimant who has filed a claim for individual relief pursuant to a
class complaint is authorized under title VI, the ADEA, the Rehabilitation Adt, a
Genetic Information Nondiscrimination Act to file a civil action in an approgria
United States District Court:

(a) Within 90 days of receipt of the agency final action on an individual or
class complaint;

(b) After 180 days from the date of filing an individual or class complaint
if agency final action has not been taken;

(c) Within 90 days of receipt of the Commission's final decision on an
appeal; or

(d) After 180 days from the date of filing an appeal with the Commission if
there has been no final decision by the Commission.

29 C.F.R. § 1614.407.
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Through briefing of Defendants’ motions, Doe appear®teede that he failed to satisfy
the second exhaustion requirem&hfThe Court agreesFrom the sources of information the
Court is able to consider in the context of USPS’ motion to dismiss, it is clear théteddes
EEO complaintand the instant lawsuiin the same day— December 13, 2020.

Initially, the Court takes judicial notice of the fact that the docket indicates that Doe
commenced this lawsuit on December 13, 2088eECF No. 1. As to when the EEO complaint
was filed atached to USPS’ motion is a copy of Doe’s formal EEO complaint, which indicates
that it wassigned on December 12, 2019, and filed on December 13, B¥ISPS Mem., EX.

5. In thecontext of a motion to dismiss, “Rfegards exhaustion of remedies,” EEO documents
like this may be properly consideredct for their truth but only for their legal effectMiller,

412 F. Supp. 3dt495;see id at 494 (“[Clourtconsidering motions to dismiss have relied on
EEO files that are integral to the allegations of the compgldutllecting cases))see alsdn re
Asbestos Prod. Liab. Litig. (No. YB22 F.3d 125, 133 n.7 (3d Cir. 2016l deciding motions
under Rule 12(b)(6), courts may consider ‘documeirifggral to or explicitly reliedupon in the
complaint,’In re Burlington Coat Factory Sec. Litigl,14 F.3d 1410, 1426 (3d Cir.1997)
(emphasis in original), or anyndisputedly authentic document that a defehd#taches as an
exhibit to a motion to dismiss if the plaintiff's claims are based on the dotuPB&GC v. White
Consol. Indus.998 F.2d 1192, 1196 (3d Cir.1993).”

As Doe filed both his formal EEO complaint and the complaint commencing this lawsuit
on December 13, 2019, he necessarily failed to comply with 29 C.F.R. § 16b¥<07

administrative prerequisite thiaé wait until “[a]fter 180 days from the date of filiag

38 SeeDoe Opp'n. | at 22 (“Defendant adimithat dismissal with prejudice is not
appropriate solely on the basis of Doe failing to wait 180 days before filing suit.”)
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individual [EEQO] complaint if agency final action has not been taken” befong §luit. Failure

to exhaust this administrative remedigprived USPS of the opportunity to addi@sg’sclaims
internally, and undercuts the purposes of administrative exhaustion generally: otpngh
adminstrative efficiency, ‘respect[irfjgexecutive autonomy by allowing an agency the
opportunity tocorrect its own errors,’ provid[ingjourts with the benefit of an aggy’s

expertise, and serv[ing] judicial economy by having the administrative agency cdmapile t
factual record.”Robinson 107 F.3d at 1020 (quotingeywood 792 F.2d at 370). Moreover,
there do not exist any grounds to apphiver or any other equitable doctrine to remedy Doe’s
failure to exhaustSeeBowen v. City of New Yark76 U.S. 467, 480 (1986).

Theissuethen, in light of Doe’s failure to exhaust his administrative remedidise
proper disposition of his lawsuit at this stage of the proceediftgr consideration, th€ourt is
left but one choiceto dismissCounts V — X of the Amended Complaint without prejudice, so
that, should Doe choose, the matter mayebarredto USPS EEQor furtheradministrative
proceedings.

In reaching this conclusion, it is significant (although nepdsitive) thattiis appears to
beadisposition if not desired, at leagimewhat acceptable to both parti8eUSPS Mem. at
23; Doe Opp’n. | at 22More importantly, dismissal for failure to exhaust administrative
remedies is, under the circumstanpessented here, well within the discretion of the Court, if
not required by applicable lawsee Handle v. BrennaNo. CV 15-8071, 2018 WL 2002798, at
*5 (D.N.J. Apr. 30, 201B(“The Third Circuit has affirmed the district court’s dismissal of Title
VIl claims because the plaintiffs filed the complaint fewer than 180 days from B&CE
appealWadha v. Sec’y Dep't of Veterans AffaiB96 Fed.Appx. 881, 885 n.5 (3d Cir. 2010)

(citing 29 C.F.R. 8§ 1614.407(d)). . Prior decisions of this Court and of the Third Circuit
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require dismissal when a plaintiff does not exhaust all administrative rem@eeglslarley v.
Donahue 133 F. Supp. 3d 706, 716 (D.N.J. 201(f)jding ‘a federalemployee’s claims under
Title VII, the R[ehabilitation] A[ct], and the ADEA must be, and routinely are, dised if the
employee faildo properly exhaust™), aff'd sub nom. Handle v. Postmaster Gen., United States
Postal Sery.806 F. App'x 95 (3d Cir. 2020). Finally, as USPS indicalissyissing this matter
without prejudiceso that Doenay furthemursuethe resolution of his claims administrativéesy
feasiblein practice Sege.g, Yvonne Jett, ComplaingriEEOC DOC 0520110444, 2011 WL
3555250at *2 (July 20, 2011§*[T]he Commission has held that access to the administrative
process must be maintained for individuals whose civil actions are digngbeut
prejudice?).
V. CONCLUSION

For the reasons discussed herein, Defendants’ motiatisniss are granted. Claims |
IV of the Amended Complaint are dismissed, with prejudice. Claims\bf the Amended
Complaint as against USPS are dismissed, without prejudicBoe to exhaust his
administrative remedie$o the extenClaims V— X are asserted against either the Postmaster
Generaln his individual capacity, or “Unknown Defendant Number 1” in his or her individual
capacity, these claims are dismissed, with prejudice.

A separate Order follows this Opomi.

BY THE COURT:

/s/ Joseph FLeeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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