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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

JOHNDOE,
Plaintiff,

V. , NO. 5:1@v-05885

LOUIS DEJOY, POSTMASTER
GENERAL, andheU.S. POSTAL
SERVICE,

Defendants.

OPINION
Postmaster GeneralUSPSs Motion to Dismissthe Second Amended Complaint,
ECF No. 31—-DENIED

Joseph F. Leeson, Jr. November4, 2020
United States District Judge
l. INTRODUCTION

This is anemployment discrimination action in whi€Haintiff JohnDoe (“Doe”),* who
was a letter carrier with the United States Postal Service (“USPS”), dlainvas harassed by
coworkers and eventually terminated on account of his sexual orientation amubkitive
status. This Court issued an Opinion and Order dated July 31,d0R@fendants’ motianto
dismiss Doe’s Amended Complaint. The Court dismissed Doe’s claims brougliydireter
the U.S. Constitution, as well b claims against any individual Defendants, with prejudice; the

Court dismissed Doe’s claims under Title VII of the Civil Rights Act of 1964 (“Ntl¢ and

1 The Plaintiff has been granted leave to proceed under a pseudonym on a conditional

basis. SeeECF Nos. 17-18.
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Section 504 of the Rehabilitation Act of 1973 (“Section 504") against USPS withoudlijoee]
and with leave to relead after he exhausted his administrative remedies.

Doe’sadministrative proceeding with USPS was subsequently reinstituted and dismissed
as untimely, as USPSdad Doe had failed to initiate contact with a USPS Equal Employment
Opportunity (“EEQ”) counselor within 45 days of the effective date of the allegedly
discriminatory action as reqgad by the relevant regulatioidoe hadiled a Second Amended
Complaint(“*SAC”), ECF No. 29asserting six claims of employment discrimination against
USPS, which USPS has moved to disnmdsdailure to timely initiate contact with an EEO
counselor. For the reasons set forth below, USPS’s motion to dismiss the SA@ds de
I. BACKGROUND

The factual allegations in Doe’s SAC are substantively identical to the adlegati his
Amended Complaint, which the Court recounted in detail in its decision on Defendéiab’ i
motion to dismiss.See generaldeCF No.27; Doe v. DeJoyNo. 5:19€V-05885, 2020 WL
4382010 (E.D. Pa. July 31, 2020yhe Court will therefore it its recital here tthe relevant
procedural history as it pertains to the timelinessxbiaustion oDoe’s claims—the sde basis
of USPS’s motion to dismissThefollowing chronology is taken both from allegations in the
SAC, aswell as documents attachtmlthe pleadings and the motion papers.

During the spring of 2019, Doe had been a letter carrier with USPS for apptely
twelve years.SeeSAC 2. On April 22, 2019, USPS issued Doe “written notification of [his]
placement iran emergency, off-duty non-pay status effective April 20, 2019,” for an alleged

incident between Doe and a coworker that occurred on April 20, 20d8ce of Emergency

2 While the legal effect of certain events in this chronology is at the heart of thetins

dispute, the chronology itself is not in dispute.
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Placement, attached as Exhibit 1 to USPS’s Memorandum in Support of its Mdiimmiigs
(“USPSs Mem.”), ECF No. 31-1. On June 12, 2019, and allegedly as a conseqfiémee o

same conduct for which he was placed on emergency leave, USPS issued Doe & Notice o
Removal. SeeNotice of Removal, attached as Exhibit 2 to USPS’s Mem. Theftthg Notice

of Removal, directlyoelow the subject line, stated as follows: “You are hereby notified that you
will be removed fromte Postal Service effective Ji@, 2019.”1d. at 1. According to USPS,

a tracking report indicates that Doe received the Notice of Removal on June 1452@19.
Tracking Report, attached as Exhibit 348PS’s Mem.

After receipt of his Notice of Removal, Doe initiated union grievance proceediags.
Doe’s Memorandum in Opposition to USB®/otion to Dismiss (“Doe’s Opp’n.”), ECF No. 32,
at 3. On August 2, 2019, the grievance process concluded with the issuance of a “Step B
Decision.” Step B Decision, attached as Exhibit 4 to USPS’s Mem. The “Decisiomnsacti
Doe’s Step B Decision stated follows: “The Dispute Resolution Team (DRT) has
RESOLVED this grievance by determining magement had just cause to issue the Notice of
Removal on June 12, 2019. The effective date of the removal shall be August 19, 2019 to afford
the grievant an opportunity to voluntarily resign from the Postal Servidedt 1.

On September 9, 2019, Doe initiated contact with an EEO courigefme-complaint
processing.SeeEEQO Alternative Dispute Resolution (“ADR”) Inquiry Report, attached as
Exhibit 7 to USPS’s Memat 1. The precomplaint process played out between September 9,
2019 and December 5, 20Hdter which time Doe received a notice of right to file an EEO
complaint. See idat 1-3; see alsdCase Details Printout, attached as Exhibit 6 to USPS’s Mem.

On December 13, 2019, Doe filed both a formal EE@raninationcomplaint,seeEEO
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Complaint? attached as Exhibit 5 to USPS’s Mem., as well as the Complaint commencing the
instant lawsuitseeECF No. 1. In a decision dated January 6, 2020, USPS dextridoe’s EEO
complaint on the basis that he had filed the instant lawsuit onnieday that he filed theEO
complaint. SeeDismissal of Formal EEO Complaint, attached as Exhibit B to Doe’s Amended
Complaint, ECF No. 9.

On February 14, 2020, USHied a motion to dismiss the initial Complaintthis
action seeECF No. 8, in response to which Doe filed an Amended Complaint on February 28,
2020,seeECF No. 9. All Defendantsnoved to dismiss the Amended Complaint on May 4,
2020. SeeECF No. 19. In an Opinion and Order dated July 31, 2020, this Court granted
Defendants’ motionto dismiss.SeeECF Nos. 27-28. The Court dismissed with prejudice
Doe’s claims that were assadtdirectly under the Constitution, as well as all claims against
individual DefendantsSee id As to Doe’s Title VIl and Section 504 claims against USPS, the
Court found Doe had failetd abide by?9 C.F.R. 8§ 1614.40Which requires that federal
employee suing under Title VII must, where no “final agency action has [ | bkeem't wait
“180 days from the date of filing” of an EEO complaint before filing “a civil actiomin a
appropriate United States District CourBeeECF No. 27 at 27-28The Gurt dismissed these
claims without prejudice and with leave to reassert them after Doe returned to U8B\ to a

USPS EEO an opportunity to resolve theBee idat 3031.

3 The formal EEO complaint indicates it was signed on December 12, 2019, and filed the
next day on December 13, 2019.
4 According to the decision of dismissal, “[tlhe Commission has long held that an

employee cannot use the EEO complaint process to lodge a collateral attackham forum’s
proceedings.”

5 The Amended Complaint named USPS, the Postm@steeral, and several individuals
as DefendantsSeeECF No. 9.
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USPS thereafter reinstituted Doe’s administrative proceeding, and sutibgque
dismissed Doe’s administrative complaint, stating that “[s]ince [Doe’s] request foppmelaint
counseling was made more than 45 days after the issue alleged to be dismmyriiniai
complaint is now dismissed as untimely in accordance with 29 C.F.R. § 1614.107(a)(2).”
Decision of Dismissal, attached as Exhibit B to the SAC, at 3. Doe then fileA@ig3his
action, which USPS now moveés dismiss.SeeECF Nos. 3633.

[I. THE CONTENTIONS OF THE PARTIES

A. USPS’s arguments for dismissal

USPS’s argumentor dismissal are relatively straightforwardT d' exhaust
administrative remediega]n aggrieved person must initiate contact with a Counselor within 45
days ofthe date of the matter alleged to be discriminatory or, in the case of persdiumel ac
within 45 days of theffective date of the action.” USPS’s Mem. at 7 (Qquof8¢C.F.R. §
1614.105(a)()). As to the timeliness of Doe’s wrongful termination claif@ounts I, Ill, and V
of the SAC), USPS states as followd ok received the June 12, 2019 Notice of Removal on
June 14, 2019The Notice of Removal unambigudystatesan effective date of July 20, 2019.
Accordingly, Doe was required to initiaE=O contact by July 29, 2019 (4f&ys after Doe
received the Notice of Removal) or, at the very latest, September 3(£20d&ysafter the
effective datestatedn the Notice of Removal). USPS’s Mem. at 8 (citations omitted).
Becausée “did not initiateEEO contact until after botbf those datebad passed, on September
9, 2019. . . Doe’s claims must be dismissedd. (citations omitted). Similarly, USPS argues
that with respect to his hostile work environment claims (Counts Il, IV, and VI &Al),

“[t]he instances of discrimination that Doe did perceive while working at the postalesghone

of which relate to his sex, gender, oxal orientation) alhecessarilypccurred more than 45
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days before his initial contact with an EEO counselor on September 9, 2d18t 10. This is
so,” according to USPS, “because, in accordance with the Notice of Removal, Doe diorkot
in a posal service facility afteApril 20, 2019, which was 142 days before his initial contact
with an EEO counselor. Doe’s hostile work environment claims in Counts Il, IV, and ¥I mus
therefore be dismissedld. at 10-11.

Anticipating Doe’s argument th#tie “effective daté of his terminationwasextended to
August 19, 2019, by the Step Be€lsion issued as part of the union grievance process, USPS
contendghatDoe “was aware both (a) that he was being removed from the postal service, and
(b) of the specifieffective date of July 20, 2019.” USPS’s Mem. at 9. Moreover, USPS points
to case law for support for the propositibattremedies like Doe’s Step[Becision cannot alter
the timeliness provisionsf regulationsapplicable to Title VII claimsSeed. at 9. Finally,

USPS contends that none of the limited circumstances warranting equitiipteunder the
relevant regulatioapply to save Doe’s claims heteSee idat 1114,

B. Doe’s arguments against dismissal

As with USPS’s arguments, Doe’s are relatively straightforwaatording to Doe,

“[t] he effective date of the personnel action extended until August 19, 2019” by the Step B
Decision,“therefore Doe was required to make contact with an EEO couns#ior 46 days of
August 19, 2019, or by October 3, 2019. Plaintiff did so on September 9, 2019. Defendant’s

Motion to Dismiss on this basis should be denied.” Doe’s Opp’n. BDg. contends thdhe

6 In its Reply Memorandum, USPS makes the additiormgalraents that (1) Doe’s

contentions regarding a continuing violation cannot savhedstle work environment claims,
(2) Doe’s contentiothatthe original dismissal of his formal complaint bPSEEOs
Investigdive Services Officeonstitutes a waiver bySPS ofDoe’s untimely initiation of the
EEO process is incorrect, and (3) discovery is unnecessary and the issues predsntextioni
to dismiss can be decided on the I&®Bee generalllySPS’s Reply Memorandum (“USPS’s
Reply”), ECF No. 33.
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plain language of # Step B [@cision should controldre: “The date for the personnel action to
become effective was extendedAugust 19, 2013his is what waslltimately comnunicated to
Doe [in the Step B Ecision]andthis iswhat he wasiltimatelyled to believeThelanguage
actually used when referring to the date being extended thirty (30) days from July 20, 2019, to
August 19, 2019, as commigated to Doe [in the step Bdoision]was, effective date of the
personnel actioii. Id. at 6. Doe moreover argudbat he language used in the Step B
Decision—"effective date of the personnel actienfs consistent with the language of 29 C.F.R.
§ 1614.105(a)(1)—the effective date of the action.Id. at 7 (emphasis in original).

Doe contends that if he is found to have belatedly initiated contdacawiEEO
counselor, he isntitled to equitable tollindirst, because “despite due diligence Do&s
prevented by circumstances beyond his control from contacting the counselor witirimethe t
limits.” Doe’s Opp’n. at 13.Doeconsiders the representatiin his Step B Bcision that the
effective date of his removal was August 19, 2019, to have effectively prevented hpite des
reasonable diligence, from timely initiating EEO contddt Secondly, Doe claims he is
entitled to equitable tolling becaaibe did not know that his wrongful termination was on
account of his sexual orientation, or know aboutsihecificdiscriminatory LGBT bias which
existed against him at the postal branch he worked at, until he received theuilileute of the
discrimination in the form of the text messages from former USPS Letter Carrier, Mr. John
Bond,” which did not occur until August 10, 201@l. at 14. Additionally, Doe contends his
entitlement taequitable tolling is supported by the fact that (1) he “dudsecollect being
advised of the 48lay timefrane to contact an EEO counselor,” (2) he “has no prior experience

with these administrative procedufesnd (3) he tvas not represented or assisted by counsel
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duringthe timeframe in which [USPS®pntends Doe’s period to contact an EEO counselor
elapsed.”ld. at 16.

In addition to equitable tolling, Doe claims USPS should be equitably estopped from
arguing to bar his suit based on the 45-day limitations period based on USPSt allege
misrepresemtion of the effective date. According to Doe, USPS “actively misled Doediagar
the effective date of the personnel action and should not be permitted to now lawivao
escape liabilitypy taking advantage of their misrepresentation to Doe,"[@halthe extehthere
was ambiguity, then thevebiguity was not created by Doé.Doe’s Opp’n. at 7. Doe claims
that “under the specific facts pled here, it was agreed upon by Doe, his union, and the USPS,
that the effective date of the personaetion for Doe would be extended thirty (30) days from
July 20, 2019 to August 19, 2019, to permit Doe to resign in lieu of being terminated after twelve
(12) years of loyal service. And, Doe was not otherwise notified of tiaySimeframe’® Id.
at9-10.

Doe alsocontendghat USPS “[waived the 45-day argument by failing to include it
initially [ ] in the original notice ofidmissal of the EEO ComplaifitDoe’s Opp’n. at 19.

According to Doe, “[the 45day issue with respect to the effectiveedat the personnel action

! Doe also criticizes what he sees as USPS’s abandonment of language that supports Doe’s
position: Doe claims in its previous filingdSPS ‘tisedlanguage such as theriginal effective
date, referring tothe earlier of the two dates, July 20, 2019, rather than the latex tfo dates,
August 19, 2019"—language whi@oe claimsUSPS has now abandondd. (emphasis
added).

8 Additionally, Doe states thatte Notice of Dismissal for Doe’s EEOC complaint lists
the effective date of the action as August 19, 20I3e’s Opp’n. at 10. There are, however,
two problems with this observation. First, the dismissal i2éerences wasot that of an
“EEOC” complaint, but rather dismissal of his USPESO complaint. Second, and more
importantly, the decision of dismissal does not represent that the effectiactiaty was
August 19, 2019. Instead, it observes ea¢ allegesthat ke was issued a Notice of Removal
with an effective date of August 19, 2019.
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was not raisedntil Attorney Melley raised this issue for the first time in Federal district court.
This is not proper and the issue has been waivietl.”

Finally, Doe argues that the “continuing violation theory” actsatee his hostile work
environment claims. Doe’s Opp’n. at 20. He states that he was subjecteshthsac,
discriminatory, and hostile work environment” as a gay man, and the particulatiafiegd the
SAC are sufficient to invoke application oktbontinuing violation theoryld.

V. LEGAL STANDARD

Although the Court reviemdSPS’s second ation to dismiss under treame well-
knownRule 12(b)(6) standard identified in the Court’s Opinion désing Doe’s Amended
Complaint? the sufficiency ofDoe’s allegations isotat issue heré® Rather, the sole basis for
USPS’s motion is the untimeliness of Doe’s comoamnent of administrative contact pursuant
to 29 C.F.R. § 1614.108)(1). “Timeliness of exhaustion requirements are best resolved under
Rule 12(b)(6) covering motions to dismiss for failure to state a clainiA complaint does not
state a claim upon which relief may be granted unless it asserts the satisfacteon of th
precondition to suit specified by Title VII: prior sulssion ofthe claim . . for [administrative]
conciliation or resolution.””’Robinson v. Dalton107 F.3d 1018, 1022 (3d Cir. 1997) (quoting

Hornsby v. U.S. Postal Seyv87 F.2d 87, 90 (3d Cir. 1986)Becaus€]i] t is a basic tenet of

o With respect to the sufficiency of a plaintiff's allegations, the Court detesmvhether
based upon the facts as alleged, which are taken as true, and disregarding legadre®atehti
conclusory assertions, the pleadings state a claim for relief that is plausitddamei Ashcroft

v. Igbal 556 U.S. 662, 679 (2009eeAshford v. FranciscoNo. 1:19CV-1365, 2019 WL
4318818, at *2 (M.D. Pa. Sept. 12, 2019) (“To avoid dismissal UrRdierl2(b)(6), acivil
complaintmust set out sufficient factual matter to show thatlésres are facially plausible.”).

10 USPS does, at the end of its nmaypapers, request that if Doe’s claims are not dismissed
on timelines®f exhaustiorgrounds, that they be dismissed based on purported insuffi@&ncy
the allegationsa state plausible entitlements to reli€eeUSPS’s Mem. at 15. However, USPS
offers no substantive argument in support of this request, which the Court declines torentert
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administrative law that a plaintiff must exhaust all required administrative remedies befo
bringing a claim for judicial relief,Robinson 107 F.3d at 1020 a‘federal employes’claims
under Title VII, the R[ehabilitation] A[cthnd the ADEA must be, and routinely are, disndsée
the employee fails to properly exhatdtlarley v. Donahugl33 F. Supp. 3d 706, 716 (D.N.J.
2015)(collecting cases).

In addressing thissueof exhaustion, and as noted in its initial Opinion, the Court may
take judicial notice o€ertainmaterids beyond the four corners of the SAGpecifically,in the
context of a motion to dismiss, “[a]s regards exhaustion of remedies,” adatimesttocuments
like EEO filings may be properly considered “not for their truth but only for tagalleffect.”
Miller v. Soc. Sec. Admi12 F. Supp. 3d 491, 495 (D.N.J. 2QK®eid. at 494(“[C]lourts
considering motions to dismiss have relied on EEO files that are integraldtdbations of the
complaint.” (collecting cases)3ee alsdn re Asbestos Prod. Liab. Litig. (No. V822 F.3d 125,
133 n.7 (3d Cir. 2016) (“In deciding motions under Rule 12(b)(6), courts may consider
‘document]sjintegral to or explicitly reliedupon in the complaint)n re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir.199@8mphasis in original), or any
‘undisputedly authentic document tleadefendant attaches as an exhibit to a motion to dismiss if
the plaintiff's claims are based on the docum@&BGC v. White Consol. Indu998 F.2d 1192,

1196 (3d Cir.1993).”).
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V. DISCUSSION
A. Whether Doe failed to timely initiate EEOcontact
The Court begins with the languagetioé regulation at the heart of USPS’s second
motion to dismiss29 C.F.R. § 1614.1@&)(1)!*
(a) Aggrieved persons who believe they have been discriminated against on the
basis of race, color, religion, serational origin, age, disability, or genetic
information must consult a Counselor prior to filing a complaint in order to try to
informally resolve the matter.
(1) An aggrieved person must initiate contact with a Counselor within 45
days of the datef the matter alleged to be discriminatory or, in the case of
personnel action, within 45 days of the effective date of the action.
The Court focuses on the application of § 1614(af{%) as it pertains to claims of hostile work
environment anevrongful terminationn particular, as these are the two types of claims Doe

asserts in the SA€& Regarding claims of hostile work environment, the regulatiorea cl

when the 45-day clock commerx “the date of the matter alleged to be discriminatoiy.”

1 This regulation sets forth the Title VII peomplaint procedures applicable to federal

employees like DoeSee?9 C.F.R. 88 1614.101-1614.1G2e alsai2 U.S.C. § 2000e-16.
Importantly, the 45day EEO initiation prerequisite is not jurisdictional and is akin to a statute of
limitations. See Williams v. Runyph30 F.3d 568, 573 (3d Cir. 1997)
12 Count | of the SAC asserts wrongful discharge base@odey/gender stereotyping in
violation of Title VII; Count Il asserts hostile work environment based on genddegge
stereotyping in violation of Title VII; Count IIl asserts wrongful discharge basesbxual
orientation in violation of Title VII; CouniV asserts hostile work environment based on sexual
orientation in violation of Title VII; Count V asserts wrongful discharge basedsabitity in
violation of Section 504; and Count VI asserts hostile work environment based ontgligabili
violation of Section 504 See generallpAC.

Claims brought under Title VII and Section 504 are subject to the same exhaustion
procedures, as the Rehabilitation Act incorporates the procedures and resstabéshed in
Title VII, “includ[ing] the incorporation ofhe prerequisite exhaustion of administrative
remedies.”Wilson v. MVM, In¢.475 F.3d 166, 173 (3d Cir. 200Bpence v. Stravb4 F.3d
196, 202-03 (3d Cir. 1995) (“[W]e have found that a litigant must exhaust administrative
remedies under Title VII befe filing suit against a federal agency alleging discrimination on the
basis of handicap under sections 504 and 505(a)(2) of the Rehabilitation Act see29;
U.S.C. 8§ 794a(a)(1).
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With respect to dpersonnel action,” which includes wrongtekrmination,see Komis v. Sec'y of
United States Dep't of Labo®18 F.3d 289, 296 (3d Cir. 2019) (explaining that “personnel
action” under Title Vllcovers ‘actions potentially alterinthe terms and conditions of [ ]
employmenit), the moment of commencementwithin 45 days of the effectivdate of the
action™—is a bit more completo unravel. A explained in detail below, the Coustforced to
conclude that Doe ran afoul tife 45daylimitations periodof § 1614.10%a)(1) for both his
hostile work environment and wrongfigrmination claims.

Beginning with Doe’s hode work environment claimghe Court finds tha29 C.F.R. 8
1614.10%a)(1)'s45-day clock began to run no later than April 22, 2019. Evawidg all
reasonable inferences in Doe’s favor, this was the last day Doe could have been at his place of
employment, as it was on this dé@tUSPS ssued him “written notification of [his] placement
in an emergency, off-duty non-pay status effective April 20, 2019,” for an alleged incident
between Doe and a coworker that occurred on April 20, 2019. Notice of Emergency Placement.
The Noticeof Emergency Placement further advised Doe that he was “prohibited from entering
any nonpublic areas of any Postal installation” without receiving written approval B8PS.
Id. He was subsequently issued a Notice of RemoBatause the EEO administive record
indicates that Doeould not—and because there are no allegations that he in faetrdidrn to
work after April 22, D19 at the latest, he could r@ve sufferedrbm anydiscriminatory
conduct constituting a hostile work environment after April 22, 2019. Simpl\Dpetwas not
presentt or inhis workplaceso as to suffer from a hostile work environmeaftér this date;
indeed, he was not working or receiving pay after this date, and therefore cannot be said to have
hadawork environmentSee Harris v. Forklift Sys., Inc610 U.S. 17, 21 (1998)When the

workplaceis permeated witdiscriminatory intimidation, ridicule, and insulthat issufficiently
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severe or pervasive to alter the conditions of the victim's employment atelasredusive
working environment.”Jemphasis added) (quotation marks and citatbonisted);cf. Mercer v.
Se. Pennsylvania Transit AutR6 F. Supp. 3d 432, 443 (E.D. Pa. 2014) (finding alleged
incidents of harassment that occurred at the hands of a coworker who “was trangfarred
different facility’ could not support a claim of hostile work environmeat)d sub nom. Mercer
v. SEPTA608 F. App’x 60, 64 (3d Cir. 2015);The District Court correctly noted that .
[plaintiff's] alleged harasser, was transferred to a different work locatiearly October 2010
and [plaintiff] did not return to work after his suspension until September 27, 2010. Therefore,
[plaintiff and his harassedid not work together for an extended period of time within the
[limitations period] . . . .”)!* Doe’sinitiation of BEEO contact on September 9, 20t refore
fell well beyond the 4Btay limitations period for his hostile work environment clafths
Turning toDoe’s wrongful termination claim®oe similarly initiated EEO contact
beyond the 4%lay limitations period set forth 29 C.F.R. § 1614.1@&)(1), for the following
reasons.The Supreme Court has explained thatrangful termination claim ordinarily accrues
when an employee is nfie¢d of his termination, rather thamthe last day of his employment.

In Green v. Brenngrl36 S. Ct. 1769 (2016), the Court explained at length why, as appéed to

13 Cf. Pueschel v. Peter§77 F.3d 558, 565 (4th Cir. 2000t bottom, a claimant mst

show that she is subjectamabusive working environmerRueschel has not met this
requirement because she cannot demonstrate that she was part of the workinghenv irtoat

she alleges was abusive. Pueschel went on LWOP in 1994. The incidents that she alleges created
a hostile work environment occurred in 1997 and 1998.”) (emphasis in original) (quotation
marks and citations omitted).

14 Moreover, as far as accrual goehge‘proper focus is on the time of #iscriminatory

act, not the point at which theonsequencesf the act become painful.Chardon v. Fernandez

454 U.S. 6, 8 (1981). Therefore, to the exi@oe claims hewas not fully aware of the extent of
any allegedharassment until he received te&t mesages on August 10, 2019, outlining
discriminatory statementsalthough he appears to limit this argument to the context of his
wrongful termination clairm—his becoming aware of prior harassment is not the proper point of
focus.
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Title VII claim of constructivadischarge8§ 1614.108a)(1)’s 45day limitations period begins to
run at the time of notice @n employee’sesignationnotthe date ohisactual resignation.
Greenis holding flowed from the Court’s application of the “standard rule for limitation
periods” tothe 45day limitations period set forth§1614.10%a)(1). That rule holds that a
“limitations period commences when the plaintiff has a complete and pcassetof actiof
Green 136 S. Ct. at 1776 (gtations and citations omitted).he Courtiin Greenreasoned that
as a claim of actual discharge has two elemediscrimindion andterminatior—a claim of
constructive dischargamilarly has two elementsdiscrimination and resignatienand it is at
the time the second element occurs thatlaim accrues:

[A] claim that an employer constructively discharged an employee is no different
from a claim that an employer actually dischargedearployee. An ordinary
wrongful discharge claim also has two basic elements: discrimination and
dischargeSeeSt. Mary's Honor Center v. HickSp9 U.S. 502, 506 (1993); 1 B.
Lindemann, P. Grossman, & C. Weirichmgloyment Discrimination Law 233

(5th ed. 2012) (Lindemann) (“The sine qua non of a discharge case is, of course, a
discharge”). The claim accrues when the employee is fired. At thatpant not
before—he has a “complete and present cause of action.” So at thatqamidtnot
before—the limitations period begins to run.

Id. at1777. The Court further opined tre relationship between constructive discharge, actual
discharge, and the issue of notice

A notice rule flows directly from this Qot's precedent. I[Delaware Stat€ollege

v. Ricks449 U.S. 25@1980)]and [Chardon v. FernandeZ54 U.S. §1981)],the
Court explained that an ordinary wrongflischarge claim accruesand the
limitations period begins to rarwhen the employer notifies the employee he is
fired, not onthe last day of his employmemicks,449 U.S. at 25&9; Chardon,
454 U.S.at 8 Likewise, here, we hold that a constructiischarge claim
accrues—and the limitations period begins to feiwvhen the employee gives notice
of his resignation, not on tledfective date of that resignation.

Green 136 S. Ct. at 1782.
Applying the above principles to Doe’s airastances, the Court finds that, as to Doe’s

wrongful termination claims§ 1614.10%a)(1)’s 45day limitations period commenced no later
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than June 14, 2019the date upon which Doe received the JunéNb?ice of Removal.See
Tracking Report.It was uporDoe’s receipbf the Notice of Removal thae had a complete
and present cause of actidar wrongful termination. It was therefore at thimé thatDoe’s
claims for wrongful termination accrued, and that the 45-day limitations perizoh lbe run.

The fact that Doe’s Notice of Removal set a future datefbéctiveé’ removal does not
alter this conclusion. I€hardon v. Fernande54 U.S. 6 (1981), the Supreme Court explained
as followsregardingan employer’'siotice of termination followed by designated date of actual
termination:

In each casgDelaware State College v. Ri¢gkgl9 U.S. 25(01980) andChardor]

the operative decision was madand notice givea-in advance of a designated

date on which employment terminated.

In Ricks we held thathe proper focus is on the time of ttiscriminatory actnot

the point at which theonsequencesf the act become painful.The fact of

termination is not itself an illegal act. Ricks the alleged illegal act was racial

discrimination in the tenurdecision. Here, respondents allege that the decision to
terminate was made solely for political reasons, violative of First Amendment
rights. There were no other allegations, eitheRicksor in these cases, of illegal

acts subsequent to the date onachitthe decisions to terminate were made. As we

noted inRicks “[m]ere continuity of employment, without more, is insufficient to

prolong the life of a cause of action for employment discriminatidm.the cases

at bar, respondents were notified, whémeyt received their letters, that a final

decision had been made to terminate their appointments. The fact that they were

afforded reasonable notice cannot extend the period within which suit nfilstibe
Chardon 454 U.S. at 7-8mphasis iroriginal) (citations and footnote omitted).hus, that the
June 12, 2019 Notice of Removal set an “effective datduly 20, 2019, does not alter the fact
that it was Doe’s receipt de Noticethat was the moment of the alleged discriminatory action
for purposes of his wrongful termination clairasdthereforgthe momenthese claims

accrued®

15 The Court notes the lgnage oHamiel v. Donahoga case cited by both parties, stating

that ‘{flor purposes of § 1614.1(&)(1), ‘termination of emmlyment occurs when an employee
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For the above reasons, the Court finds that Doe’s initiation of contactwiEE@
counselor on September 9, 2019, fell well beyond the limitations period of 4aslagsforth in
29 C.F.R81614.10%a)(1) That limitations period began to run no later than April 22, 2019
and June 14, 2019, for Doe’s hostile work environment and wrongful termination claims,
respectively.

B. Whether the union grievance pracessand resulting Step B Decision
“extended” commencement of the 4%&lay limitations period

As noted previously, Doe’s primary argument is tffiite effective date of the personnel
action was extended until August 19, 2019” by the Step B Decisiorittardfore Doe was
required to make contact with an EEO counselor within 45 days of August 19, 2019, or by

October 3, 2019. Plaintiff did so on September 9, 2019. Defendant’s Motion to Dismiss on this

“stop[s] work and cea$d receiving pay and benefits.”No. CIV.A. 14-4131, 2015 WL
2255258, at *3 (E.D. Pa. May 14, 2015) (quotingy Union of Elec., Radio & Mach. Workers,
AFL-CIO, Local 790 v. Robbins & Myers, Ind29 U.S. 229, 234 (1976) While the court in
Hamielfound that the plaintiff's wrongful discharge claims accruethendate she was issued a
Step B Decision-the initial notice of removal did not indicate a hartblfast “effective” date—

the above-quoted language nonetheless appears to have the potential to conflict with the
Supreme Court’s reasoning@reen Ricks andChardon Indeed, the one case citiHgmiel
identifies this potential conflictSee Maziarz v. BrennaNo. 15CV-30098, 2016 WL 7799647,
at *5 (D. Mass. Aug. 3, 201§)Applying Ricks it would seem that Plaintiff's claim accrued, and
the limitation griod began running, on December 27, 2012, the day she received the [notice of
removal]. . . In the alternative, there are cases that have measuredtlag fikitation period
from the date on which a notice of removal, or its equivalent, became\adfgibéreafter
referencingHamiel.”) report and recommendation adopi&b. CV 1530098, 2016 WL
5334463 (D. Mass. Sept. 22, 2016).

To the extent a conflict between approaches exists, this Court follows the lead of th
Supreme Court, as laid out in this Opinion. Howeveargthe Court to follow the approach set
forthin Hamiel it appears that the date of accrual of Doe’s wrongfuhitgation claims for
purposes of the 45-day limitations period would oaenearlierthan June 14, 2019. This is
because on April 22, 2019, Doe was issued notice that he was being placed “in an emergency,
off-duty non-pay status effective April 20, Z01 Notice of Emergency Placement. He never
returned to active, pastatus, nor was he permitted to return to his physical place of
employment, prior to his subsequent termination. As it was on April 22, 2019, that Doe
“stop[ped] work and ceal# receving pay and benefits,” under the reasoninglamiel, it was
on this date that Doe’s termination occurred and his claims of wrongful terminetiared
“[flor purposes o8 1614.10%a)(1).” Hamiel 2015 WL 2255258, at *3.

16
110320



basis should be denied.” Doe’s Opp’n. afThis is in essence an argument for equitable tolling
of the limitations periodased on Doe’s pursuit of a remedy through the grievance procedure.
Separat and apart from the applicability of the explicit tolling provision2®f.F.R. §
1614.10%a)(2)—which is discussed further belewin the Court’s viewthe relevant case law
and legal principles dictatbat Doe’s engagement with the union grievancegsszamot act to
toll the 45-daylimitations period commencement of which began on April 22, 2019 and June
14, 2019 for Doe’s claims.

In Int'l Union of Elec., Radio & Mach. Workers, AFL-CIO, Local 790 v. Robbins &
Myers, Inc, 429 U.S. 229 (1976), the Supreme Court stated as follows regarding the relationship
betweerTitle VIl remedies and remedies stemming from collective bargaining agreements:

[P]etitioners’arguments fordlling the statutory period fdiling a claim with the
EEOC durig the pendency of grievance or arbitration procedures under the
collectivebargaining contract are virtually foreclosed by our decisions in
Alexander v. GardnebDenver Co, 415 U.S. 36 (1974), and dohnson v. Railway
Express Agencyd21 U.S. 454 (1975)n Alexanderwe held that an arbitrat's
decision pursuant to provisions in a collectbargaining contract was not binding

on an individual seeking to pursue his Title VII remedies in court. We reasoned that
the contractual rights under a collectivaigaining agreement and the statutory
right provided by Congress under Title VII “have legally independent origins and
are equally available to the aggrieved employee,” 415 U.S., at 52, and for that
reason we concluded:

“(Dn instituting an action under Title VII, the employee is not seeking review of
the arbitrator's decision. Rather, he is asserting a statutory right inéepenthe
arbitration process/Id., at 54

One Term later, we reaffirmed the independericEtte VII remedies from other
pre-existing remedies available to an aggrieved employee. In Johnson v. Railway
Express Agency, we held that the timely filing of a charge with the EEOC pursuant
to 8§ 706 of Title VII did not toll the running of the statofdimitations applicable

to an action, based on the same facts, brought under 42 U.S.C. s 1981. In
reaffirming the independence of Title VIl remedies from other remedies, we noted
that such independence might occasionally be aedged swordyut “in theface

of congressional emphasis upon the existence and independence of the two
remedies,” we were disinclined “to infer any positive preference for one aer th
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other, without a more definite expression in the legislation Congress hasdhac
421 U.S., at 461.

Int'l Union, 429 U.S. at 236-3{footnotes omitted}®

In the Court’s viewpDoe’s argument that the 4fay limitations period was equitably
tolled by his engagement with the union grievance process, which resulted in a Stepi@De
thatindicated an amended “effective date” of July 20, 2019, is “virtually foreclose[dlidy t
reasoning ofnt’l Union and the cases it relies upon. Because statiiileyVIlI remedies and
remediegesulting froma collective bargaining agreement’s grievapcocess “have ledgl
independent origins and [wérequally available” to Doe, it is clear that either his engagement in
the grievance process or any result of that preeess a modified effective date eérmination
as presented in a Step B Decistecamotact to equitably tolcommencement of the 45-day

limitations periodt’

16 See alsdHamiel 2015 WL2255258, at *3](] t is wellsettled that a right of arbitration
under collectivebargaining is independent from the Title VIhredies provided by Congress. . .

. Thus, mere participation in arbitration does notadll614.105(a)(1$ limitations period.

(citing Int’l Union, 429 U.S. at 236-37 antlord v. Potter,149 F. App’x 97, 100 n.4 (3d
Cir.2005)).

1 It is worth noting that Doe’s argument is primarily based on (1) the phrasing of the Step
B Decision visa-vis his initial Notice of Removal an@) perceived changes to the phrasing of
USPS’s arguments as presented in its second motion to disméssigis first motion to

dismiss. Doe cites to only one casdamiel—for the proposition that the Step B Decision acted
to “extend” the effective dat SeeDoe’s Opp’n. at 8-10Hamielis worth discussing briefly.

The court irHamielagreed with the defendant that thedy limitations period was
triggered the date a Step B Decision was rendered; howsmlie here, the defendant was not
arguingthat the notice of removal triggered the limitations peri8de Hamiel2015 WL
2255258, at *3 n.3. To be sure, the basis for the court’s decisitanimelwas that there was no
identifiable “effective date” of the plaintiff’'s termination prior to the Step B Degjsand
“[u] ltimately, it was Plaintiff's pursuit of a grievance that firmly established feetafe date of
termination” Id. at *4. The Couragrees with USPS thhflamieldoes not stand for the general
proposition that filing a grievance and receiving a Step B Decision with diedoefffective date
tolls the limitations period. Indeed, the CourtHamielstated just the opposite: “[T]ernaition
of employment occurs when an employee ‘stop[s] work and cease[s] receiving pay ditg, bene
not when the employee suffers an unfavorable conclusion of the grievanceiarbgracedure.
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C. Whether Doe is entitled to equitable tollingor any other relief

As noted previously, the 4&ay limitations period contained 80 C.F.R. §
1614.105(a)(1)s not jurisdictional in nature, and rathealén to a statute of limitationsSee
Williams v. Runyon130 F.3d 568, 573 (3d Cir. 1997)herefore, equitable tolling may apply to
remedyDoe’s belated EEO contact. Sectitéil4.105(gR) sets forththe following limited
circumstances that warrant tolling of the limitations pedordtained in § 1614.105(a)(1)

[W]hen the individual shows [1] that he or she was not notified of the time limits

and was not otherwise aware of them, [2] that he or sheotikhow and reasonably

should not have been known that the discriminatory matter or personnel action

occurred, [3] that despite due diligence he or she was prevented by circumstances

beyond his or her control from contacting the counselor within theliinits, or

[4] for other reasons considered sufficient by the agency or the Commission.
If Doe can show his circumstances fall into one of these categdriegldims would not in fact
be barred for his failure to contact the counselor withirpthscribed 45 dayst® Shenkan v.
Potter, 71 F. App’x 893, 896 (3d Cir. 2003)

As recounted, Doe claims he is entitled to the benefit of equitable tolling bétause
“despite due diligence [h&}as prevented by circumstances beyond his control from contacting
the counselor within the time limits-which Doe claims was due to the representation in his

Step B Decision that his effective termination date had been extended; Doea’s &d3; (2) he

“did not know that his wrongful termination was on account of his sexual orientatiknowar

Thus, mere participation in arbitration does not&dll614.105(a)(1)'s limitations periodld. at
*3 (citation omitted).

While, as noted previously, the Court does not necessarily ertfdansiels approach to
determining commencement of the limitations period in light of its potential conftict w
Supreme Court precedent, the Court fully endossiels recognition of the independence
between Title VIl and union grievance processand the latter’s failure to effect timing of relief
sought under the former.

18 “In addition, a plainff claiming the ‘urawareness’ exception mustmonstrate that [the]
lack of awareness as to defendantta@amotivation was reasonabletfamiel 2015 WL
2255258, at *4quotation marks and citations omitted).
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about thespecificdiscriminatory LGBT bias which existed against him until August 10, 2019,
when he received the text messages from a former cowatkat,14; (3) he “doesot recollect
being advised of the 45-day tifr@me to contact an EEO counseldd’ at 16; (4) he “has no
prior experience with these administrative proceduidsdnd (5) heWwas not represented or
assisted by counsel duritige timeframe in which [USPS¢ontends Doe’s period t@itact an
EEO counselor elapsedd.

The Court finds all but onef Doe’s argiments—the issue of actual or constructive
notice of the 45-day period for initiating EEO contact, which is addressed bétolbewithout
merit. Regarding 8§ 1614.105(€))’s second set of circumstaneethat Doe did not and should
not have known that the discriminatory conduct or personnel action occutigdrguments are
belied by the allegations in the SAC, which indicate Doe was awangradd instanceof
alleged discriminatory conduct well before he received the August 10, 2018dssage$’

See, e.g SAC 1 38.Doe’s argument as ©1614.105(gR)’s third set of circumstanceghat
despite due diligence, Doe was prevented by circumstéegesid his control from initiating
timely EEO contaet-is similarly without merit. The argument that alleged confuaioout the
appropriate commencement date of the limitations period, even in light oeiln@& &iecision,
cannot plausibly be considered covered by this equitable tolling provision. Nor does Doe
provide any legal support for this contention. Finaliythe absence of any unique
circumstanceghe Court does not find the regulation’s fourth set of circumstanttesso

called“catchall” provision—to be satisfiedhere. Indeed, Doe’s allegations that USBR&iVely

19 Moreover, to the extent Doe simply believed he did ne¢ Isafficient evidence of
discrimination to meet with an EEO counselor, this argument is insufficient toeregktable
tolling. See Discenza v. HilR21 F. App’x 109, 111 (3d Cir. 2007) (explainithgt plaintiff's
“misapprehension that evidence stifnt to establish a prima facie case of discrimination was
required before consulting with an EEO counselor” is “insufficient to justify dgjaitalling”).
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misled Doe regarding the effective date of the personnel dcboe Opp’n. at 17, which might
justify invocationof this provision, is conclusory anéh the Court’s viewfacially implausible?°
Doe’s one argument that could conceivatmdye merit pertains to whether USPS
provided sufficient notice d¥9 C.F.R. 8§ 1614.105(a)(&)45-day limitations period, without
which Doe might be entitled to equitable tolling of thatipd under § 1614.105(a)(2). While
Doe claims he “does not recall being notified of theddg-time limit” to seek EEO contact,
Doe’s Opp’n. at 17the EEO administrative recombntains an investigation affidavit, completed
on December 26, 2019, certifying that a November 2018 USPS EEO poster was posted by the
employee entrance to the Allentown USPS branch and had been posted therasbtable
years?! SeeECF No. 31-10. The issue then would beyassg the affidavit is correcind Doe
did not pssess actual notice of the limitations periwtether the placement and contesftshe
poster, in addition to any other consideratiomsgs-any information USPS may have given to
Doe regarding the 45-day limitations period at employee trainaugktional management
affidavits,evidence regarding Doe’s previous experience with the EEO pretessare

sufficient to imbue Doe with constructive notice of thedd#y period.

20 Doe also makes this argument in favor of equitable estoppel. There is siblplaiaim
of misrepresentation or misleading on USPS’s part.

Additionally, largely for reasons identified by USPS in their motion papers; dhet
finds that Doe’s several other miscellaneous arguments for relief from his unBEEely
contact—e., his claim that USPS waived their arguments related to tHuay#iimitations
period, and that his hostile work environment claims are saved by a “continuing violation
theory,”—arealso without merit.Seelllas v. Gloucester Cty. Sheriff's Deg\to. CIV. 14-4061,
2015 WL 778806, at *6 (D.N.J. Feb. 24, 2015) (finding a continuing violation theory could not
save untimely claims because, like Doe here, the plaintiff's claims accruediatdhadf the last
alleged discriminatory act, which for Doe could not have been after his last\dagkaon April
22, 2019).
21 This contradictdoe’s statement that “[t]here appears to be no evidence Doe was notified
of the 45-day time limit to seek EEO counseléhging the subject timefranieDoe’s Opp’n. at
17.
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On the issue of constructive notae it pertains to EEO postefthe Court must
determine if the requisite EEO posters, which would provide information as tatydie day
requirement, were posted . . Second, the Court must determine, by analyzing the placement of
the posters, if the posters were reasonably gearedorm the complainant of the time limits.
Hatcher v. PotterNo. CIV.A. 04-2130, 2005 WL 3348864, at *4 (E.D. Pa. Dec. 7, 2(ng
Clark v. Runyonl116 F.3d 275, 277 (7th Cir. 1997) almhnson v. Runyod,7 F.3d 911, 918
(7th Cir. 1995))aff'd, 196 F. App’x 120 (3d Cir. 2006%.

The EEO record before the Court does not contain a copy of the EEO poster that USPS
claims was posted at Doe’s place of work prior to his terminationdoes it provide any other
information about its contents or posted location. Additionally, there is no otlkeneei before
the Court which it could consider at this stage of the proceedings as to Doefaatores{or
actual) notice 029 C.F.R. § 1614.105(a)(8)45-day limitations period. For these reasons, and
in abundance of caution as to Doe’s rights, the Court declines to dismiss tra 8dgCearly
dateon the basis of Doe’s failure to timely initiate contact with an EEO counseloheriRthe
Court will, in its discretionpermit a brief period for discovery into the limited issue of Doe’s
actual or constructive notice regarding thed&y-limitations period. If, after discovery into the
issue, USPS is capable of producing evidence sufficient to show that Doe hadractua
constructive noticef the limitations periodthenin light of the previous findings and
conclusions contained in this Opinion, Doe’s SAC will be dismissed for Do&isefad timely

exhaust his administrative remedfés.

22 The Third Circuit found no issue with the distgourt’'s adoption of the Seventh

Circuit's standard for determining constructive noti8eealsoChatt v. PotterNo. CIV. 05-346,
2007 WL 1491401, at *2 (W.D. Pa. May 21, 2007).

23 See Hatcherl96 F. App’xat 123 (“Based on the testimony and evidence provided at the
bench trial, following a ninety-day period of discovery on the issue of notice, theD&iurt
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VI. CONCLUSION

For the reasanset forth aboydJSPS’s motion to dismigke SACis denied based on
the Court’sinability to determine at this time whether Doe Inatdice regardin@9 C.F.R. §
1614.105(a)(1)'s 4%ty limitations period for initiating contact with an EEO couns&dfhe
Court will therefore permit a brief period of discovery into the limited iss@etmifal or
constructivenotice as discussed herein. Following this discovery period, the Court will permit
limited motion practicenthe issue of Doe’s notiger lack hereof).

A separate Order follows this Opinion.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge

concluded that Appellant did have constructive notice of the 45—day filing requirement. In
reaching this determination, the Court found that the posters containedatiffiformation
regarding the time period for filing an EEO complaint and were displayed in aregespaiséal
employees such as Appellant worked and by which they regularly passed. This finding was not
clearly erroneus.”).

24 The Court also declines USPS’s request to dismiss Doe’s claims battedpamported
insufficiency of Doe’s allegationsSeeUSPS’s Mem. at 17.
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