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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

SCHUYLKILL VALLEY SPORTS, INC,
Plaintiff,

V. : No. 5:20ev-02332

CORPORATE IMAGES CQ!
REENIERICH, INC.; RICH MCGINNIS,
andPHIL SNYDER

Defendats.

OPINION
Plaintiffs Emergency Motion for Temporary Restraining Order and Preliminary
Injunction, ECF No. 3 - Denied without prejudice
Plaintiff's Motion for Expedited Discovery, ECF No. 4 -Denied

Joseph F. Leeson, Jr. June 15, 2020
United States District Judge

INTRODUCTION

Plaintiff Schuylkill Valley Sports (“SV Sports”) initiated this action against its former
employee Phil Snyder and Snyder’s current employer Corporate Images(“Tid.Complaint
claims Defendants engaged in unfair competition by raiding SV Sports employees, who had
signed non-compete agreements and employment handbooks prohibiting outside work,
misappropriatetkrade secrets/confidential informatioegardingcustomelists, andviolated

several other relatestatelaws, including breach of contracEV Sports has filed a Motion for a

Temporary Restraining Order (“TRO”) and Preliminary Injunctive Reliefabdtion to

1 Defendant Corporate Images is improperly identifietiGarporate Images Co.
2 Cl is a “division” of Defendant Reenie Rich, InDefendant Rich McGinnis is the
President oCl and Reenie RichFor purposes of this Opinion, the Court refers to only ‘&3l”
Snyder’s new employer, but this reference is not intended to eXdo@anisor Reenie Rich
1
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Expedite Discovery, which Defendants oppose. For the reasons set forth below, a heaeng on t
motion for a preliminary injunction is unnecessary and SV Sports’ motions deslden
I. PROCEDURAL BACKGROUND

SV Sports filed a Verified Complaint asserting tbbowing claims: (i) unfair
competition; (ii) misappropriation of trade secrets/confidential infoomainder the Defend
Trade Secrets Act of 2016 (DTSA), 18 U.S.C. § 188seg. (iii) misappropriatiorof trade
secrets under the Pennsylvania Uniform Trade Secrets Act (PUTSA), 12$& 830%t seq.

(iv) unjust enrichment; (v) tortious interference with business and contraeaionships; (vi)
breach of fiduciary duty/duty of loyalty; (vii) baeh of contract; and (viii) civil conspiracy.

The same day, SV Spoussofiled a Motion for a Temporary Restraining Order and
Preliminary Injunctive Relief and a Motion to Expedite Discovery. In the Motioa for
Temporary Restraining Order and Prelinmnjunctive Relief, SV Sports seeks to: (1) enjoin
Snyder from working for CI or any affiliated entity “within twerfiye (25) miles of any SV
Sports location and competes directly with SV Sports, from now and through and including a
period of one (1) gar after final disposition of this matter, including exhaustion of any and all
appeals;” (2) enjoin CI, Reenie Rich, and McGinnis from employing Snyder or amy othe
member of the SV Sports Sales Team “from now and through and including a period of one (1)
year after final disposition of this matter, including exhaustion of any and all agg8&alenjoin
Defendants from soliciting or recruiting any other member of the SV Sports Saestd enter
into any employment relationship with CI or any affiliatity “from now and through and
including a period of one (1) year after final disposition of this matter, inguekhaustion of
any and all appeals;” (4) enjoin Defendants from soliciting, distributing, oéfea sell, or

selling any products or seces to SV Sports customers; (5) enjoin Cl from divulging any trade
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secrets, proprietary information, or confidential business information belotoy®\g Sports; (6)
direct CI to immediately return to SV Sports any confidential and proprietary infiomtd SV
Sports. SeePI| Mot., ECF No. 3.

In its Motion to Expedite Discovery, SV Sports argues expedited discovery “wilhhot o
enable SV Sports to streamline its presentation giréfleninary injunction hearing, but it will
enable SV Sports to determine the full extent of Defendants’ unlawful conductSp&is
requests expedited discovery of:

information and documents: (1) referring or relating to the hiring and/or

employment of Snyder or any member of the SV Sports Team Sales Force by

Corporate Images; (2) referring or relating to the scope of Snyder's job

responsibilities, or any member of the SV Sports Team Sales Force’s job

responsibilities, at Corporate Images; (3) provided by Snyder or any member of the

SV Sports Team Sales Force to Corporate Images, Reenie Rich, or McGinnis since

March 1, 2020; and (4) containing any confidential and proprietary information of

SV Sports. SV Sports also seeks copies of communications to/from to Snyder or

any member of the SV Sports Team Sales Force to/from @aepanages, Reenie

Rich, or McGinnis since March 1, 2020, and communications to/from Snyder

to/from any member of the SV Sports Team Sales Force since March 1, 2020. After

receiving such documents and materials, SV Sports requests permission to depose

Snyder and McGinnis, and a corporate representative of Corporate Images and

Reenie Rich.

Disc. Mot. 1 9, ECF No. 4. SV Sports asserts this request is “narrowly taibosedk
information that would be used at the hearing and in support of SV SportsnMatio
Preliminary Injunction.”Id.

The next day, this Court enéglan Order directing that responseshitemotions be filed
by the end of the week. Defendants opposed the motions. After review of the responses and
reply thereto, the Court scheduled a telephone conference for May 28, 2020. During the
telephone conference, the Court asked the parties what evidence they itbgmdsent at a

preliminary injunction hearingSV Sportgesponded that it did not have any evidence at this

time, but hoped to present evidence acquired from expedited disc@&figndants stated that
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they dd not have any evidence to present at a heariigs, t appearing that a hearing would
be unnecessaryhe Court allowed the parties to file any supplemental evidertswareply
briefs.

The Court makes the following findings of fact and conclusions of BeeFed. R. Civ.
P. 52(a)providing that n granting or denying a preliminary interlocutory injunction, “the court
must find the facts specially and state its conclusions of law sepajately”
1. FINDINGS OF FACT 3

SV Sports is a sporting goods retailer atidetic team supplier As one of the largest
team sports suppliers in eastern Pennsylvanigeratesapproximately alozen store locations
andmairtains an extensive online retail busineS$3/ Sports sells athletic equipmesypprting
goods, sports gedor a vast array of sportdividual and teansportswearand related items. It
also provides customized screginting and embroidering of apgh andpromotional items.

Clis a design firmlocated in Allentown, Pennsylvangpecializing in screeprinting
andembroidery CI mainly serves corporate clients and imasimal presence within the team
sports uniform market in eastern Pennsylaamiowever because iprodu@sschool spirit
apparel and assss$chools and booster clubs to set up web stores selling spiritinsaares
some customers (i.e. schools) with SV Sports. SV Sports and @imapetitorsn this aspect

Phil Snyder begn working for SV Sports in 1989. During his employment, Snyder
served as store manager, team sales representative, Vice President of Tgeaand®Galanager
of Team Sales Development, which is the position he held at the time of hisatomi As

manaer of Team Sales Development, Snyder was in charge of a new Team Sales Development

3 The findings of fact are based on undisputed factual allegations in the Complaint,
motions, and briefsThe exhibits attached thereto, to the extent tlteyot depend on credibility
assessmentalso form the basis of the findings of fact.
4
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Program with responsibility over developing the SV Sports Team Sales Forc&V3orts
SalesTeamwas responsible for team sales on behalf of SV Sports angs$pahsibilities over
multiple areas, including but not limited to Allentown and surrounding areas.

Snyder and all SV Sports Sales Team employees executed virtually identicaleagseem
with SV Sports containing non-competition and rsaticitation clausegas to customers and
employeed. The agreements are attached as an exhibit to the Complaint. Faempatition
and non-solicitation clauses apply for “a period of 1 year after the employee is no longe
employed by the Company3eeExs. AB, ECF No.1-4, 1-5. The last paragraph in the
agreements explain:

“Employee is no longer employed by the Company” is defined as:

1. Employee chooses to resign position.

2. Employee is terminated for “just cause”.

This agreement would not apply in situations where, through no fault of the

Employee, the position is eliminated or the location and/or the Company ceased t

do business.

See id.Snyder did not execute the agreement at the time he accepted employmentheathe
first such agreement was signed in 2005, approximately sixteen years after hesdegagn for
SV Sports. This is also true for some of the other SV Sports Sales Tedoyeess.

Snyder and each member of the SV Sports Sales Team also signed a Company handbook,
the 2020 versiohwhich includesa nonsolicitationand a confidentiality provision prohibiting
the disclosure of SV Sports trade secrets. The Handbook is it exthe Complaint.SeeSV

Sports Employee Handbook, Ex. E, ECF No. 1-8. Thesudicitation restrictions are limited to

the employee’s working hoursSee§ 6.11 (“You are prohibited from soliciting other employees

4 The nonsolicitation clause applies tafly other employee who works for or is affiliated
with the Company.”See id.
5 There is no information as whether earlier versions of the HHoook contained
identical provisions.However, this issue is not dispositive of the instant motions.
5
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during your assigned working tinie. The Handbook also states that “[o]utside employment
that creates a conflict of interest or that affects the quality or value of your worknpenize or
availability at Schuylkill Valley Sports is prohibitedlt. § 5.2. The confidentiality provisions
of the Handbook provide:

As a condition of employment, Schuylkill Valley Sports employees are required to

protect the confidentiality of SVS trade secrets, proprietary informatiot, a

confidential commercialhgensitive information (i.e. financial or algs

records/reports, marketing or business strategies/plans, product devdlopme
customer lists, patents, trademarks, etc.) related to the company. Access to this
information should be limited to a “need to know” basis and should not be used for
personal benefit, disclosed, or released without prior authorization from
management.
Id. 8 9.1. The SV Sports Employee Handbook states: “Nothing in this handbook or any other
SVSdocument should be understood as creating a contractSee.id§ 2.3.

In late March 2020, SV Sports sent a letter to many of its employees, including Snyder
andmembers othe SV Sports Sales Team. The letter, from Jason Lutz, President/CEO of SV
Sports, states that “as of March 30th, SV Sports will be implementing a cowp@ayayoff.

With the everyday uncertainty of Covid-18nd state employment restrictions, we feel it
necessary to reduce our operating staff to a minimal SWAT te8eeExs. 1 and 2, ECF No.

35-1. The letterexplains,

While being laid off, you will be able to collect unemployment during this time
period. For those of you that are enrolled in our health insurance, you will continue

6 On March 6, 2020, the Governor of the Commonwealth of Pennsylvania proclaimed the

existence of a disaster emergettopughout the Commonwealth pursuant to 35 Pa. C.S. §
7301(c) based on the novel coronavirus (“COVID)19A few days laterthe World Health
Organization announced that the COVI1B-outbreak can be characterized as a pandemic, as the
rates of infection @ntinue to rise in many locations around the world and across the United
States.On March 13, 2020, the President of the United States declared that the COVID-19
outbreak constitutes a national emergency under the National Emergecicig8 A.S.C. §
1601et seq.The Governor of the Commonwealth of Pennsylvania, on March 19, 2020, ordered
the closure of all notife sustaining businesses. By April 1, 2020, the entire Commonwealth of
Pennsylvaniavas under a stagt-home order.
6
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to be covered through the month of April without having to enroll and pay for
Cobra. Depending on how long the situationdaste will revisit this in late April
to determine if the company will continue to pay for your premiums or whether you
will need to be enrolled in Cobra.
See id. The letter further providesybu will be required to return all compapgssessions to
SV Sports by Monday, March 30thSee id.In the letter, SV Sports asks for “a personal email
from everyone so we can continue to keep in communication with you about returning to work or
any other company wide announcementSée id.SV Sports states it is “going to continue to
monitor the situation daily and adjust as we see fge id. The letter lists Laura Guest, SV
Sports Office Manager, as a point of contéegee id.
ThereafterGuest writes, in an email dated March 28, 2020, “There have been questions
as expected. These are questions that we could answer rightmeng.will be another round
soon! SeeEx. 3, ECF No. 35-1. One of the listed questiond\dl‘the entire staff be
reinstated when we reopgin to which Guest responds, “. . . Although we are hopeful to
welcome people back, at this time we are unable to guarantee wages and employment to
everyone.” See id. Similarly, in an email from Lutz to Snyder dated March 29, 2020, Lutz states
that in his “eyes this ist@mporary layoff,” but he wants “to be careful in guaranteeing
anything” as “it is impossible to say that we will welcome everyone bagkeEx. 4, ECF No.
35-1.
During this email exchange, Snyder informed Lutz that he thoughdrniggerm
employees iV Sports’Sales Teandeserved a phone call, not simply a letter notifying them

they were being laidff. See id.Snyder explains these employees, “who might want to come

back . . . will make other plans because their perception will be that SV Speststdmre about

! SV Sports did not mail notices under the Consolidated Omnibus Budget Reconciliatio
Act (“COBRA") to any of the laiebff employees.
7
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them or want them going forwards.” He further statéor the company’s sake it's the prudent
thing to do since any signed team noncompete agreements are null and void given the last
paragraph of those agreementSée id.

On March 292020, Snyder sent emails to his saoiibe former SV Sports customers,
stating:

Dear Customers and Friends,

With sadness | announce that | have been laid off. We don’t know what the future
will be. It has been wonderful working with all of you.

For nowMark Dagon, cc’d here, will be your contact for current and future orders
until our society gets back to normal.

| wish all of you great health and a wonderful future. “Thank you” for the many
years of business and friendship.

Warmest Regards,
Phil

Ex. G, ECF No. 1-10. Snyder copied these emails to his personal email account. On March 27,
2020, Mike Morris, an SV Sports Sales Team member, forwarded an attachriesht\d
Contacts Spring 2020.0ds” to his personal email under the subject “My @ustdiBeeEX. 2,
ECF No. 32.

There is no evidence that Morris, Snyder, or any other former SV Sports Teanememb
subsequently used or disclosed any such customer information, or any confidentiatioform
of SV Sports. There is no evidence thatR3enie Rich, Inc., or McGinnis ever requested
customer information or any confidential information of SV Sports.

Also on March 29, 2020, Snyder and members of the SV Sports Sales Team filed claims
for unemployment compensation benefits, citing “lack ofkwo SeeEx. 1, ECF No. 35-1.

These applications were sent to SV Sports, with a requested return “within 4sbudags,” for

8
061520



information on the employees’ last date of work, hours, pay, and related infornm@&&end.
More than a month later, on M&y 2020, the day after SV Sports learned that Snyder had
obtained employment with CI, SV Sports’ payroll managenpleted the applicationiésting
the reason for separation as “COVID19” and the type of separation as “temporarghwit
“unknown” expectd date of recall.See id.

Following his separation from SV Sports, Snyder communicated and accepted
employment with CI. On April 18, 2020, Snyder, as the Sales Dirnt@ and Team Sales,
sent an email, copying CI's President, to nine former SytSBales Team members who had
been laid-off, soliciting them to join CiISeeEx. C, ECF No. 1-6. Snyder, stating “l want you to
know what we are building before you commit,” provides a vision of the sales teassalasd
territoriesat Cl. See id. Theemail does not specifically encourage anyone to contact SV Sports
customers.See id.Although it states: “as soon as possiblewant you to be abl#® contact
your customers, update them, and begin sales consultations and order processiiogCl has
its own customers. Furthehis statemer@ppearsinder the heading “Timeline” aft&nyder
explairedthat Cl is “feverishly working on sales reps agreements, Sportskmbership,
supplier relationships, sales support team, production and warehousing floor plaes, offic
remodel, new phone system, procedures, policies, meeting agendas, system refinernrergs, bus
cards, Corporate Images and Team Sales apparel for gpatetetc. See id.The email also
contains a separate section called “**What can you do now?” under which the only tigidgslis
for the potential Cl employees to “email [Snyjdaggestions for groups or categories [so he
can] organize them and makh list of suggested Contact Groups/Labels for all of us to use to set

up group contacts.See id.
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SV Sports learned of Snyder’s conduct on May 7, 2020. It thereafter sent Snyder a
termination letter and COBRA notiéePrior to this discovery, Ryan Rittenhouse of SV Sports
hadsent an email to SV Sports customers,jedpo Snyder, introducing himself as the new SV
Sports Sales Regsentative anckeferring to tle “former” SV Sports sales representativége
Ex. F, ECF No. 25.

SV Sports filed the @mplaint and subject motions on May 18, 202@ter receipt of the
pleadings and motions filed by SV Sports, McGinnis sent an email to Snyder and the othe
former members of the SV Sports Sales Team notifying them of the laB&dEx. G, ECF
No. 25. The email, dated May 21, 2020, stdtasless or until this is resolved, | am ordering
that no actions or communications are to be taken by anyone on behalf of [CI] and no
representations can be made on behalf of [Cl] to the public and no sales can beeddh8eet
id. McGinnis writes “I feel as though CI has done nothing wrong and engaged you all under the
assumption that all were terminated / severed employees available to engage’wibheld.

V. LEGAL STANDARD S

A. Hearing on Temporary Restraining Order / Preliminary Injunction

“The applicable Federal Rule does not make a hearing a prerequisite for ruling on a
preliminary injunction.” Bradley v. Pittsburgh Bd. of Edy®10 F.2d 1172, 1175 (3d Cir. 1990)
(citing Fed. R. Civ. P. 65(a)). “While an evidentiary hearing is not always redugfere
resolving a preliminary injunction, . . . ‘where the motion turns on a disputed feasual) an

evidentiary hearing is ordinarily required.Arrowpoint Capital Corp. v. Arrowpointgset

8 Lutz attests thadnyder was terminatexzh May 18, 2020.Seelutz Aff. { 4, ECF No.
31-1.
10
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Mgmt., LLC 793 F.3d 313, 324 (3d Cir. 2015) (quotkhgs Pharms., Inc. v. Andrx Corf69
F.3d 700, 719 n.16 (3d Cir. 2004))ir€limstancesvherea hearing is not required include:

[1] the movant is proceeding on a legal theory which cannot bairsedt because

then there could be no showing of a likelihood of success on the merits . . .

[2] the facts are undisputed and the relevant factual issues are r&olved

[3] the movant has not presented a colorable factual basis to supportitherlai

the merits or the contention of irreparable harm.
Bradley, 910 F.2cat 1175-76. Additionally, a hearing may not be required if “the adverse party
has waived its right to a hearingProf'| Plan Exam’rs, Inc. v. Lefant&50 F.2d 282, 288 (3d
Cir. 1984).

B. Temporary Restraining Order / Preliminary Injunction 19

A “preliminary injunction is an extraordinary and drastic remedy, one that shoube not
granted unless the movant, by a clear showing, carries the burden of persusisibmrgk v.
Armdrong, 520 U.S. 968, 972 (1997) (internal quotations omittéd)plaintiff seeking a
preliminary injunction must establish that he is likely to succeed on the ntiesit$e is likely to
suffer irreparable harm in the absence of preliminary reliefthigabalance of equities tips in his
favor, and that an injunction is in the public intefesinter v. NRDC, In¢555 U.S. 7, 20
(2008). “A plaintiff's failure to establish any element in its favor renders a preliminary
injunction inappropriate. Nutrasweet Co. v. \AMar Enters, 176 F.3d 151, 153 (3d Cir. 1999).

C. Expedited Discovery

The Federal Rules of Civil Procedure contemplate that discovery will begin after the

parties’ Rule 26(f) meeting, and offer no guidance on when it is appropriate for courts t

o Under these circumstances'decision may be based on affidavits and other
documentary evidence Bradley, 910 F.2d at 1176.
10 “The standards for a temporary restraining order are the same as those fioniagmel
injunction.” Bieros v. Nicola857 F. Supp. 445, 446 (E.D. Pa. 1994).
11
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authorize expedited and/or early discovery. The Third Circuit Court of Appeals has not
announced a standard, but district courts in the Third Circuit have applied two dsafiodar
evaluating such requests: (1) a more stringent injunctive relief standar®) anth6od cause”
standard.SeeBath Auth., LLC v. Anzzi LL®lo. 18-00834, 2018 U.S. Dist. LEXIS 179754, at
*22 (E.D. Pa. Oct. 19, 2018). “The prevailing approach in this Circuit is to apply the ‘good
cause’ or reasonableness standard to resolve motions for expedited discBeerydat *22-
23. This standard “requires the party seeking discovery to show ‘good cause’ folidts, mot
such that the request is ‘reasonable’ in light of the relevant circumstaritase Corp. v.
Thyssenkrupp USA, IndNo. 11-465.PS-CJB, 2011 U.S. Dist. LEXIS 109518, at *10 (D. Del.
Sep. 26, 2011). The court should consider: “(1) the timing and context of the discovery requests
including whether a preliminary injunction hearing has been scheduled; (2) tieeasmbp
purpose of the requests; and (3) the nature of the burden to the respoSeéentlat *11.
“Where the requests are overly broad and extend beyond the needs of the gngiimuinction,
leave should be deniedChubb INA Holdings, Inc. v. Chanlyo. 16-2354 (FLW)(DEA), 2016
U.S. Dist. LEXIS 82225, at *12 (D.N.J. June 24, 2016).
V. CONCLUSIONS OF LAW

A. Hearing on Temporary Restraining Order / Preliminary Injunction

An evidentiary hearing is not required in this case beddaspartiesadvisedthe Court
thatthey have no testimony or evidence to prestathearingndall partieshavebeen allowed
to subnit any documentary evidence in support of/oppositiothe motions. Further, he
documentary evidence, aside from a few of the avermeite iaffidavits, is not disputed.
Because the affidavits are supported with undisputed documentary evidence, thee€dunot

make any credibility determinatiots rule on the request for injunctive reliefhiscase
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generally involves thparties disagreeent, not as to the facts, but as to the assumptions that
have been drawn therefrom and to the |légalications thereof

B. Temporary Restraining Order / Preliminary Injunction

Thefollowing conclusions of law, which generally fall into two categories: (1) non-
compete and noselicitation restrictions, and (2) confidentiality requiremeats,applicable to
multiple counts:

The evidence that has been presented does not support the motion for preliminary
injunctive relief. SV Sports hopes th@ourt will permit expedited discovery so it can attempt to
find evidence to support its request for injunctive relief, but for the reasanssigl in Section
C, the motion for expedited discovery is deni&¥/ Sportsstatest “has limited evidence
already catching Defendants in the ‘asgeDisc. Reply 1-2, ECF No. 28, brdlies heavily on a
few emails anchumerous unsupported factual leapsdetherefrom.

First, as it relates to any n@ompete and noselicitation restrictions, SV Sports relies
primarily on Snyder’s email dated April 18, 2020, to nine former SV Sports Sales Tea
members.Althoughthis email is evidence ddnyder’'semployment with Cl and his solicitation
of the individualshe worked with on the SV Sports Sales Te#moes not Bow the impropriety
of such conduct. SV Sports has not shown that Snyder’'s employment with CI was prohibited or
that Defendantssolicitation activities were unlawful. This is so because Snyder'saopete
agreement did not apply, nor did that of aognierSV SportsSales Team members who was
laid-off, andthey had no contractual obligations to SV Sports, which had terminated its

employment relationships by the time of the solicitation

13
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As tothenon-compete agreeme)tSV Sports has not establishieey are enforceablé:
The agreementdentical in all casegxplains that it does “not apply in situations where, through
no fault of the Employee, the position is eliminated. . SéeEx. A, ECF No. 1-4 Rather, for
the agreement to bind the Employee’s actions, the Employee must have eigmadesibeen
terminated for “just cause.See id(defining the ternfafter the employee is no longer employed
by the Company” as used in the agreemefiB] ecause nogompeition agreements restrain an
employees$ ability to practice his or her chosen trade, theysrietly construed against the
employer” Colorcon, Inc. v. Lewis792 F. Supp. 2d 786, 797 (E.D. Pa. 2011) (quaiihdrak,
Inc. v. Johnston694 A.2d 347, 351 (Pa. Super. Ct. 1997‘[A] ny ambiguous language in a
contract is construed against the drafter and in favor of the other party if the liatinpretation
is reasonable.”Colorcon, Inc, 792 F. Supp. 2dt 797 (quotingSun Co. v. Pa. Tpk. Comm’n
708 A.2d 875, 878-79 (Pa. Commw. Ct. 1998pealso Am. Eagle Outfitters v. Lyle & Scott
Ltd., 584 F.3d 575, 587 (3d Cir. 2009) (holding that where the “words are clear and
unambiguous,’ the intent of the parties must be determined from ‘the exprgsada of the

agreement’(quotingSteuart v. McChesngg44 A.2d 659, 661 (Pa. 1982))). Itis undisputed

1 “When a norcompetition clause is required after an employee has commenced his or her

employment, it is enforceable only if the employee receives ‘new’ and vak@ideleration- .
. . the mere continuation of the employment relationship atrtteeof entering into the
restrictive covenant is insufficient to serve as consideration for the nematy despite it being
an atwill relationship terminable by either party.Crump v. MetaSource Acquisitions, LLC
373 F. Supp. 3d 540, 548 (E.D. Pa. 2019) (qudiiagko v. MigAtl. Sys. of CPA, Inc126 A.3d
1266, 1275 (Pa. 2015)).

Defendants assert that Snyder did not receive valid consideration when regsiged t
the noneompete agreement more than fifteen years after he began working f@o8Y. S
However, the Court offers no opinion as to whether Snyder'ssompete agreement was
supported by valid consideration.

14
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that Snyder did not regm, nor was he terminated for just cal’s&ee id. The same is true for
the former SV Sports Sales Team members. Thasgreements, as well as then
competition and nosolicitation clauses contained therein,ra restrictDefendantsactivities
SeePollard v. Autotote, Ltd.852 F.2d 67, 71 (3d Cir. 1988).

The non-solicitation provision in the SV Sports Handbook, which prohibits employee
solicitation only during an employee’s working hours, also does not preclude Snyder’s
solicitation activties. Further, the former SV Sports Sales Team members and Snyder were
under no contractual obligations based on the SV Sports Handbook. “[A] handbook, to be
construed as a contract, must contain unequivocal provisions that the employedritebe
bound by it and, in fact, renounced the principle ofiditemployment.” Harris v. Harley
Davidson Motor Co. Operations, IndNo. 1:09€V-1449, 2011 U.S. Dist. LEXIS 139091, at
*28-29 (M.D. Pa. Sep. 28, 2011) (quotiRgilly v. Stroehmann Bros. C&32 A.2d 1212, 1214
(Pa. Super. 1987)). The SV Sports Handbook, however, reitérateéemployment with
Schuylkill Valley Sports is on an ‘atill’ basis.” SeeSV Sports Employee Handbook § 2.3.
The Handbook further provides that it should not be “understood as creating a cor8eacid.

Accordingly, the SV Sports Handbook is not a contract. Morebeeguse SV Sports had

12 SV Sports may allege that it terminated Snyder on May 18, 2020, for just cause once it
became aware of his employment for Rt the evidence shows he waslowger employed by
SV Sportsat that timeas the alleged solicitation and competition had already occurred.
13 In Pollard, the court considerealforfeiture provision in a deferred compensation
management incentive plan. In the 1971 plan, the “forfeituredorpetition provision applies
only ‘in the event that an employee terminates his employment. Se& Pollard 852 F.2d at
71. The court held that “[t]he language of that provision is clear and unambigBresid. It
determined, “[tlhe plain meaning of that term is that the forfeiture provisidreammly when
the employee acts to end his employment, not when the employer terminates tharemiplo
See id.The court concluded that because the plaitdiid not resign, but was involuntarily
terminated [] without fault, . . . the forfeiture provision in the 1971 plan does not afgee'id.
15
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terminated its employment relatghips with Snyder and the former SV Sports Sales Team
memberstheHandbooks restriction on otside employmentid not apply.

Lutz’s letter stating that “as of March 30th, SV Sports will be implementingrgpany
wide layoff,” seeExs. 1 and 2, ECF No. 35-1, terminateddheill employment relationships.
SeeMaloney v. Madrid Motor Corpl122 A.2d 694, 696 (Pa. 1956) (determining that the letter,
stating “... we do not wish to continue this agreement, in the future, when it expkies
September,” gavelear notice of intent to terminate Jhis letter was €lear and unambiguous.”
See E. Milk Producers Coop. Asso. v. Lehigh Valley Coop. Farsg8d-. Supp. 1205, 1207
(E.D. Pa. 1983) (citingl. (“The general rule is that notice for the termination of a contract must
be clear and unambiguous, and where the conduct of one having the right to terminate is
ambiguous, he will be deemed not to have terminated the contracti§)cldar language of the
letter: “lay-off” contradicts ¥ Sports’ allegation that it furloughed Snyder and members of SV
Sports Sales TeanThe remaining provisions of the letter do not create any ambiguity. The
letter states thatldaid-off employees had to return all company possessions and no longer had
access to their SV Spge’ email accountsSV Sports contends that this was done to ensure the
employees did not work while on furlough and cites to its failure to provide terminetierslor
COBRA notices as evidence of a furlough. Howelatz’s letterwas atermination letter and
the Court icorstrained to find that SV Sports’ failute comply with its own notification
requirements under COBRA should override its chosen languageofflayMoreover, at the
time of Defendants’ alleged improper conducg, tleadline for SV Sports to issue COBRA
noticeshad not yet expired, such that the absence of these notices has little iSge9.

U.S.C. 8§ 1166(a)(providing that “tle employer of an employee under a plan must notify the

administrator of a qualifyig event . . within 30 days . . of the date of the qualifying evént
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29 U.S.C. § 1166(c) and 29 C.F.R. § 2590.606-@&(ta}ing that where the employer is also the
administrator of the plan, the employer must provide noticg fater than 44 daystaf . . . the

date on which the qualifying event occuriedrurther, @en if SV Sports anticipated that the
lay-off would be only temporary, it offered no end date for the lay-off and continuously refused
to guarantee that anyone would be reinstatetherefore left the laidff employees with no
“reasonable expectation of recalSee e.g. NLRB v. Rockwood Energy & Mineral Co@2

F.2d 169, 175 (3d Cir. 1991) (determining that whether the company engaged in unfair labor
practices depended on whet the laidoff employees had a reasonable expectation of recall and
continued union representatio®orbo v. Tompkins Rubber Cdlo. 00-4665, 2002 U.S. Dist.
LEXIS 11830, at *12 (E.D. Pa. Jan. 18, 2002) (explaining that “courts have consistentlyateld t
individuals who have been laid off but who harbor reasonable expectations oftieadl lse

m

counted as employees for purposes of WARNI&finition of ‘employer”and describing the
factors that may be relevant in determining whether an employeg feagonable expectation of
recall, including “the information communicated by the employer”).

Second, as to these, disclogre, and solicitation of confidential informatid8V Sports
once again, relies heavily on Snyder’s April 18, 2020 email to argue that Snyder, sith CI’
knowledge, solicited the former SV Sports Sales Team members to use confidesidiales

lists. However, Snyder’s statement that “as soon as possim@amie/ou to be abl® contact

your customersis made under the headitfigmeline,” wherein Snyder discusses whitie

14 Under théWorker Adjustment and Retraining Notification A& ARN"): “Workers on
temporary layoff or on lea/who have a reasonable expectation of recall are counted as
employees. An employee has a ‘reasonable expectation of recall’ when he/sheandggerst
through notification or through industry practice, that his/her employment with {hleysmnhas
been temprarily interrupted and that he/she will be recalled to the same or to a similar {bb.” 2
CFR 639.3
17
061520



former SV Sports Sales Team members beljin working at Cl.SeeEx. C, ECF No. 1-6.
There is no evidence to support the suggestion of SV Sports thatclystomers” applies to SV
Sports’ customers and not to CI's own customers. The mere fact that Snyder and Morris,
independently, forwarded their customer lists to their personal email accounts pinieir
separation from SV Sports is alssufficient toshow that either has used or disclosed, or
intends to use or disclose, this information. There is also no evidence that angdbefeas
solicited or improperly obtained or used/amonfidential information belonging to SV Spotts.

The request for injuctive relief is based largely on assumptions that Defendants did
something wrong. However, “injunctions will not be issued merely to allay ¢ine &nd
apprehensions or to soothe the anxieties of the parties. Nor will an injunctiondxk tiss
restrainone from doing what he is not attempting and does not intend taGmt’l Grp., Inc. v.
Amoco Chems. Corps14 F.2d 351, 359 (3d Cir. 1980) (internal quotations omitted) (vacating
thedistrict courts preliminary injunction to enforce the nondisclosure covebantiuse the
plaintiff's former employee’s employment in the plant of a competitor was not sufficieaséo p
a risk that confidential information might be inadvertently disclosed). For thensehsther
discussed below, SV Sports has not ghdwat the four elements have been met to permit th
extraordinary remedy of injunctive relief.

I. SV Sports has not shown a likelihood asuccesson any claim.

a. Count I- unfair competition/raiding

15 In the absence of any evidence that SV Sports’ customer lists were improperlgetisclo

used, or obtained, there is no need to adddessndants’ argument that the customer lists are
not in fact confidential because the information was previously shared andyadily
obtainable from other sources.
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“Pennsylvania courts have recognized a cause ofraftiidche common law tort of unfair
competition where there is evidence of, among other things, trademark, trageandratent
rights infringement, misrepresentation, tortious interference with contracgpempinducement
of another’'s employees, andlawful use of confidential information.Synthes (USA) v. Globus
Med., Inc, No. 04CV-1235, 2005 U.S. Dist. LEXIS 19962, at *24-25 (E.D. Pa. Sep. 14, 2005).

SV Sports premises this Count on Defendaaiteged raiding of SV Sports’ employees
“improper inducement of another’'s employeesldwever, “the offering of employment to a
person under a contract, terminable at the will of either, with another istiwtable in and of
itself.” Albee Homes, Inc. v. Caddie Homes, 1207 A.2d 768, 771 (Pa. 1963ecause the
non-compete agreements are not enforcedbig theory does not support CountHurther, the
“systematic inducing of employe[es] to leave their present employment and/dak with
arother is [only] unlawful when the purpose of such enticement is to cripple and destroy an
integral part of a competitive business organization rather than to obtain tlee sedvi
particularly gifted or skilled employe[es].See id. SV Sports has not shown that Defendants, a
much smaller company, had the intent to “cripple and des8bdySports Rather, the evidece
suggests that CI took advantage of the lay tofigbtain a very experienced sales team.

SV Sports has also failed to show “the inducement is made for the purpose of having the
employe[es] commit wrongs, such as disclosing their former employer’s tradts seaaticing
away his customers.See id. SV Sports makes only unsupported factual assumptions and
conclusions that Defendants woldd seek disclosuresTo the extent the unfair competition
claimis based on Defendants’ “unlawful use of confidential information,” SV Sportadtas

shown that any Defendant actually used any confidanf@mation or was fikely to misuse
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confidential information in order to compete unfaifheeArmstrong World Indus. v. Sommer
Allibert, S.A, No. 97-3914, 1997 U.S. Dist. LEXIS 19069, at *50 (E.D. Pa. Nov. 26, 1997).

For all these reasorand forthose discussed in greater detail below with respect to the
other counts, SV Sports has not shown a likelihood of success on Count I.

SV Sports’ contention thlorgan’s Home Equip. Corp. v. Martu¢di36 A.2d 838 (Pa.
1957), andReading Radio, Inc. v. FinB33 A.2d 199 (Pa. Super. 2003), support its unfair
competition claims because they adééctly on point with similar allegatiotisseeDisc. Reply
3, ECF No. 31, is meritless. Martucci, the defendants “were given customer data in the course
of their employment . . andall admit to using and divulging the informatiombsequently in
their rival employment Seel36 A.2dat843 (emphasis added). Fink, the defendants, while
working for a rival compéor in violation of noneompete agreementd)egan to call former
advertisement customer accounts held \itie former employer].”"See833 A.2dat212. Here,
SV Sports only assumes confidential information was improperly discéostdsed.

b. Count Il - misappropriation of trade secrets/confidential
information under the Defend Trade Secrets Act (DTSA)

“The DTSA defines ‘misappropriation’ as the ‘acquisition of a trade seteetather by
a person who knows or has reason to know that the trade secret was acquired by improper
means;’ or the ‘disclosure or use’ of a trade secret without the consent of the’oWeva
Pharm. USA, Inc. v. Sandh291 F. Supp. 3d 659, 674 (E.D. Pa. 2018) (quoting 18 U.S.C. 88§
1839(5)(A), (B)).

If SV Sports’ customer ligs a trade secréf, SV Sports has not shown that the list was

ever used or disclosed. SV Sports relies solely on the two emails Snyder andsbtaras the

16 No determinatiorhas been madzs to whether the information allegedly misappiaipd
by Defendants qualifies for trade secret staflise Third Circuit Court of Appeals has “held that
20
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final days of their employment with SV Sports copying their customer list to thenpéesoail
accounts. There is no other suggested evidence of misapproptiafibese emails are
insufficient. See Freedom Med. Inc. v. Whitm&d3 F. Supp. 3d 509, 518 (E.D. Pa. 2018)
(concluding that the plaintiff failed to show a likelihood of succesissamisappropriate of trade
secrets claim where the only evidence of misappropriation is an email the défamdan
himself the day before he left the plaintiff's employ containing the plaintiff's mebedules).
SV Sports has therefore failed tasha likelihood of success on its misappropriation of trade
secrets claim under the DTSA.

C. Count Il - misappropriation of trade secrets under the
Pennsylvania Uniform Trade Secrets Act (PUTSA)

“The DTSA and PUTSA define misappropriation as ‘acquisitiba trade secret of
another by a person who knows or has reason to know that the trade secret was acquired by
improper means’ or the ‘disclosure or use of a trade secret of another wipregseor implied
consent.” Magnesita Refractories Co. v. TiamNew Century Refractories CiNo. 1:17C€V-

1587, 2019 U.S. Dist. LEXIS 32559, at *23 (M.D. Pa. Feb. 28, 2019) (quoting 18 U.S.C. §

customer lists are confidential and entitled to protection as trade seéreldrhian v. Cmty.
Coll. of Allegheny85 F. App'x 821, 827-28 (3d Cir. 2004). However, customer lists “cannot be
trade secrets if they are easily or readily obtained, without great difficulty, themumge
independent source other than the trade secret holBEEC Int’l, Inc. v. Glob. Steel Servs.,
Ltd., 791 F. Supp. 489, 545 (E.D. Pa. 1992) (explaining that “courts have denied protection to
customer lists which are easily generated from trade journals, ordifeplidae listings, or an
employee’s general knowledge of who, in an established industry, is a potentiaierdstoa
given product”).
17 Although SV Sports asserts that the trade secrets / protected confidentrabindo
includes “name recognition; reputation; specialized training; customer lisfgaspkcts;
customer financial information; referral sourcesstomer business needs; methods of pricing
and cost; pricing information; financial data; sales records and reports; methodrketing[;]
and business strategiesgePl Mem. 23, ECF No. 3-3, the only alleged evidence of
misappropriation is limitetb Snyder’s and Morrisgmails forwarding SV Sports’ customer $ist
to their personal accounts.
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1839(5)(A); 12 Pa. Cons. Stat. § 5302). Under Pennsylvania law, the prima facie elentents of t
tort of misappropriationfoa trade secret are:

(1) the existence of a trade secret;

(2) communication of the trade secret pursuant to a confidential relationship;

(3) use of the trade secret, in violation of that confidence; and

(4) harm to the plaintiff.

Moore v. Kulicke & Sifa Indus, 318 F.3d 561, 566 (3d Cir. 2003).

For the reasons set forth regarding the DTSA claim, SV Sports has also failed & show
likelihood of success on its PUTSA claias there is no evidence that the customer lists were
improperly used or discéed See Almac Clinical Servs., LLC v. PaNo. 16-4896, 2016 U.S.
Dist. LEXIS 140440, at *25 (E.D. Pa. Oct. 11, 2016) (concluding that the plaintiffs have not
proven likelihood of success on the merits of their PUTSA claim because “thd i®dewvoid
of evidence that any Almac company has suffered damages as a result of [defendamiss] acti
. of any lost customer, any lost revenue or any lost opportunities”).

d. Count IV - unjust enrichment

The elements of unjust enrichment are:

(1) benefits conferred upon defendant by plaintiff;
(2) appreciation of such benefits by defendant; and

(3) acceptance and retention of such benefits under such circumstances that it

would be inequitable for defendant to retain the benefit without payment of value.
Harry Miller Corp. v. Mancuso Chems. Ltd69 F. Supp. 2d 303, 319 (E.D. Pa. 2007) (citing
Mitchell v. Moore 729 A.2d 1200, 1203 (Pa. Super. 1999)J] he most significant element of
the doctrine is whether the enrichment of the defendant is unjust. The doctrine da@siyot
simply because the defendant may have benefited as a result of the actions oftiff€ plain

Styer v. Hugp619 A.2d 347, 350 (Pa. Super. Ct. 199Rather, “a claimant must show that the

party against whom recovery is sought either ‘wrongfully secured or passivelectedbenefit
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that it would be unconscionable for her to retaintérchia ex rel. Torchia v. Torchj@99 A.2d
581, 582 (Pa. Super. 1985) (quotRgman Mosaic & Tile Co. v. Vollrati313 A.2d 305, 307
(Pa. Super. 1973)See also Whitaker v. Herr Foods, Int98 F. Supp. 3d 476, 492-93 (E.D. Pa.
2016).
SV Sports alleges that the conferred benefit was confida@miamationbelonging to
SV Sportsdisclosed by Snyder to CFor all the reasons already discussed there is no evidence
that Cl received any confidential information. SV Sports has failed to showihdibe of
success on this claim.

e. Count V- tortious interference with business and contractual
relationships

Under Pennsylvania law, to prevail on a claim for tortious interference withnexas
prospective contractual relationships, a party must prove:

(1) the existence of a contractual or pestive contractual or economic
relationship between the plaintiff and a third party;

(2) purposeful action by the defendant, specifically intended to harm an existing
relationship or intended to prevent a prospective relation from occurring;

(3) the &sence of privilege or justification on the part of the defendant; [and]

(4) legal damage to the plaintiff as a result of the defefsddeonduct.

Acumed LLC v. Advanced Surgical Serg61 F.3d 199, 212 (3d Cir. 2009. competitor that
intentionally causes another’'s employe@ot to continue an existing contract terminable at will
does not interfere improperly with tiegher’srelation if:

(a) the relation concerns a matter involved in the competition betweertdheiad

the other;

(b) the actodoes not employ wrongful means;

(c) his action does not create or continue an unlawful restraint of trade; and

(d) his purpose is at least in part to advance his interest in competingenittnén.

Id. at215 (quoting section 768 of tiiestatement (Second) of Torts).
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“An employment contract . . . may be only partially terminable at will. Thus it may leave
the employment at the employee’s option but provide that he is under a continuagiailnot
to engage in competition with his foer employer. Under these circumstances a defendant
engaged in the same business might induce the employee to quit his job, but he would not be
justified in engaging the employee to work for him in an activity that would mean givlati
the contract nato compete.”DePuy Synthes Sales, Inc. v. Globus Med., 8%9 F. Supp. 3d
225, 245 (E.D. Pa. 2017) (quoting Rest. (Second) Torts § 768, crhhug, “the competitor’s
privilege does not shield a company from tortious interference with an employee bound by a
covenant not to compete3ymphony Health Sols. Corp. v. IMS Health,,IN@. 13-4290, 2014
U.S. Dist. LEXIS 114211, at *4 (E.D. Pa. Aug. 15, 2014) (cifiink, 833 A.2dat 209).

To the extent this claim is based on Defendants’ alleged interferencengvition-
compete agreements, SV Sports hatsshowra likelihood of success because the-nompete
agreementsvere not enforceableAccord Acclaim Sys., Inc. v. Infosys, Lttlo. 13-7336, 2015
U.S. Dist. LEXIS 90937 (E.D. Pa. July 14, 2015)I¢ting that where the former employer
alleged that it had valid notempete agreements with its former employees and the new
employer was aware of those agreements but nonetheless acted to hire the fptoyeresno
work for a competitor doing the sanabj the plaintiff had alleged a plausible claim of tortious
interference).

Because the restrictions on outside work in the SV Sports Handbook were not
contractual, they may not be the basis for this Count. Moreover, once the empleyees
terminated, lie restrictions in the Handbook no longer applied.

There are no allegations, or evidence, that any of Defendants’ activities ocauored p

SV Sports’ mass lapff; therefore, Defendants did “not employ wrongful means.” In the
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absence of an employntenelationship, there is no evidence that Defendants acted improperly.
Further, even if SV Sports hoped that the lay-off would only be temporary and thatdtleoul
able to rehire the laidff employees, it has not shown that it was reasonably likedyntbuld

have occurredSee Brokerage Concepts v. United States HealthdédfeF.3d 494, 530 (3d Cir.
1998) (holding that a “plaintiff must prove . . . for prospective contracts, a rddsdikalihood

that the relationship would have occurred but ferittierference of the defendant” (citing
Pelagatti v. Cohenb36 A.2d 1337, 1343 (Pa. Super. 1988)).

Finally, to the extent SV Sports may contend Defendants interfered with SV’Sports
relationships with it customers, SV Sports has offered no evidenceuadper action or,
therefore, “the absence of privilege or justification on the part of the detehdan

Consequently, SV Sports has not shown a likelihood of success on its claomtidus
interference with business and contractual relationships.

f. Count VI- breach of fiduciary duty/duty of loyalty

This count is against Snyder only.

“The elements the plaintiff must prove in claim of breach of fiduciary duty are:

(1) that the defendant negligently or intentionally failed to act in good daith

sdely for the benefit of plaintiff in all matters for which he or she was employed,;

(2) that the plaintiff suffered injury; and

(3) that the agent’s failure to act solely for the plaintiff's benefit . . . wasila re

factor in bring about plaintiff's inyies.

McDermott v. Party City Corpl1 F. Supp. 2d 612, 626 n.18 (E.D. Pa. 1998) (internal
guotations omitted). A claim for breach of the duty of loyalty requires a showinglzese
same three elements, in addition to showing that a fiduciary or confidential rettépi@xisted.

See Hillv. Best Med. Int'l, In¢.No. 07-1709, 2011 U.S. Dist. LEXIS 123845, at *71-72 (W.D.

Pa. Oct. 24, 2011)'Pennsylvania law dictates that an employee, as the agent of his employer,

25
061520



owes his employer a duty of lalgy.” Synthes, Inc. v. Emerge Med., |15 F. Supp. 3d 617,
667 (E.D. Pa. 2014).

“[Ulnder the law of Pennsylvanial[dmployees at will do not breach a fiduciary duty to
the employer by making preparations to compete upon termination of employmedegdrthe
employee does not use the confidential information of his employer, solictisk@mers of his
employer, or otherwise engage in conduct directly damaging his employer duringidlegper
employment.” Oestreich v. Envtl. Inks & Coatings GorNo. 89-8907, 1990 U.S. Dist. LEXIS
17243, at *17 (E.D. Pa. Dec. 17, 1990). “Within this framework, an employee may properly
inform customers of his current employer that he is leaving the employer to work eleewh
the field, or to start his own compagi business.Bro-Tech Corp. v. Thermax, In@G51 F.

Supp. 2d 378, 414 (E.D. Pa. 2009) (internal quotation marks omitted). HoVwelvere an
employee, bound by a restrictive covenant, makes preparations to compete withehis cur
employer, the employee could be said to have breached his duty of loyalty by seeking
employment with admitted competitors of the employer while still enggloy. .” Synthes, Ing¢.
25 F. Supp. 3at667-68.

The only alleged activity Snyder took prior to leaving SV Sports was to send an email to
his customers, which he copied to his personal email account, notifying themayf-bf6 This
was permissiblender Pennsylvania laand did not violate his nocempete agreemenfee
Bro-Tech Corp.651 F. Supp. 2d at 414. Despite SV Sports’ assumptions, it has not shown that
Snyder forwarded the email to his personal account for any improper purpose or used any
confidential information.See OestreiciL990 U.S. Dist. LEXIS 17243, at *17 (finding that the
party had not come forward with any facts showing that the employee used any caifidenti

information of the employer, solicited the employer’s customersngaged in conduct directly
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damaging to the employer “during his period of employmer&tcordAutoTrakk, LLC v. Auto.
Leasing Specialists, IndNo. 4:16€V-01981, 2017 U.S. Dist. LEXIS 106188, at *24-25 (M.D.
Pa. July 10, 201 {determining that thenaployee’s actions before he resigned of “retaining any
confidential information for nefarious purposes” benefited the employtbe mployer’'s
expense).There is no evidence that Snyder misappropriated any other allegedly confidentia
information. Moreover, because SV Sports has not shown that Snyder intends to dmgclose a
confidential information he gained during his employment and, also, becaesriitated its
employment relationship with Snydéhere is no ongoing threat of a breach that wowldant
injunctive relief. SeeWhitman 343 F. Supp. 3dt530-31 (finding that where the individual
defendants had already left the plaintiff's employment, “[t]here is no ongoing otetheea
breach of a fiduciary duty,” and no preliminary injunction Vaoissue on the breach of fiduciary
duty claim) Cerro Fabricated Prods. LLC v. Solanjdko. 3:17€V-02422, 2018 U.S. Dist.
LEXIS 39258, at *44-45 (M.D. Pa. Mar. 9, 2018) (concluding that the plaintiff failed toitseet
burden of showing a likelihood sficcess on the merits of its breach of confidentiality
agreement claim because the plaintiff's argument, that there was a confityesgisgde ment

with the defendant, who went to work for a direct competitor in a similar positiont bad i

been informed that the defendant was using and/or disclosing confidential ibor,mas

merely a “brief and generalized assertion”).

After March 30, 2020, the effective date of the lay-off, Snyder was free to seek
employment with competitors and to solicit the otteemer members of SV Sports Sales Team
who had been laidff because the necompete agreements are not enforceable. The April 18,
2020 email is insufficient to show that Snyder intended to destroy SV Sports’ business

operations or to divert SV Sportsisiness relationshipsihere is also no evidence to support
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SV Sports’ allegations that Snyder contacted any SV Sports customers orrsugplibe
absence of any other evidence, SV Sports has not shown a likelihood of success omsifeclai
breachof fiduciary duty/duty of loyalty

g. Count VII - breach of contract

This count is against Snyder only.

SV Sports alleges that Snyder breached contractual and other duties not sgdisclo
confidential information and also breachedrosrcompete agreement by obtaining outside
employment and soliciting SV Sports employees to join Cl and to breach their own nonecompet
agreements and disclose confidential information. SV Sports assertedhas®é Snyder was
still employed at the timef his breach, all the restrictive covenants apply.

“Under Pennsylvania law, a contract is formed when the parties

(1) reach a mutual understanding,

(2) exchange consideration, and

(3) delineate the terms of the bargain with sufficient clarity.

Tuff Wrap Installations Inc. v. Cleanwrap, Indlo. 11-2576, 2011 U.S. Dist. LEXIS 70543, at
*18 (E.D. Pa. June 29, 201@iting Weavertown Transport Leasing, Inc. v. Mor884 A.2d
1169, 1172 (Pa. Super. 2003%3):To show a likelihood of success oretmerits of its breach of
contract claims|SV Sortsjmust establish each of the following elements:

(1) existence of a contract;

(2) that the defendant breached a duty, here, not to compete or disclosentiahfide

information, imposed by that contraetyd
(3) damages caused by the breach.

18 The Court assumes, without deciding, that thecanpete agreement and the restrictive
covenants, assuming they were contracts, were supporsateqyate consideration.
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Revzip, LLC v. McDonnelNo. 3:19ev-191, 2019 U.S. Dist. LEXIS 211836, at *10-11 (W.D.
Pa. Dec. 9, 2019kiting Meyer, Darragh, Buckler, Bebenek & Eck, P.L.L.C. v. Law Firm of
Malone Middleman, P.C137 A.3d 1247, 1258 (Pa. 2016)).

For the reasons previously discussed, Snyder'scoampete agreement is not enforceable
and therefore could not have been breached.

As to the restrictive covenants in the SV Sports Handbook, because the Handbook
specifically states‘Nothing in this handbook or any other SVS document should be understood
as creating a contract. . s€eSV Sports Employee Handbook § 2t3nay not form the basis of
the breach of contract clajseeCaucciv. Prison Health Servs153 F. Supp. 2d 605, 611 (E.D.
Pa. 2001) (holding thaeXplicit disclaimers of contract formation in an employee handbook
preclude a breach of contract clAdmRegardless, because SV Sports had terminated Snyder’'s
employment, the restrictive covenant in the Handbook against outside employment no longer
applied. Additionally, as has been explained, there is no eviddémisclosure oany
confidential information.SeeCerro Fabricated Prods. LLC2018 U.S. Dist. LEXIS 39258t a
*44-45. Accordingly, SV Sports has not shown that Snyder breached any of the provisions
therein.

SV Sports has not shown a likelihood of success on its breach of contract claim.

h. Count VIII - civil conspiracy

“In Pennsylvania, ‘to state a cause ofi@ttfor civil conspiracy, the following elements
are required:

(1) a combination of two or more persons acting with a common purpose to do an

unlawful act or to do a lawful act by unlawful means or for an unlawful purpose;

(2) an overt act done in pursuanof the common purpose; and
(3) actual legal damage.
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Gen. Refractories Co. v. Fireman’s Fund Ins., G337 F.3d 297, 313 (3d Cir. 2003) (quoting
Strickland v. Univ. of Scrante@00 A.2d 979, 987-988 (Pa. Super. Ct. 1997)AA] bsenta civil
cause of action for a particular act, there can be no cause of action for msglrecy to commit
that act” NSI Nursing Sols., Inc. v. Volume Recruitment Servs., NbC17-1613, 2019 U.S.
Dist. LEXIS 17170, at *22 (E.D. Pa. Feb. 4, 2019) (quoRetpgattj 536 A.2dat 1342).
Because SV Sports cannot show a likelihood of success omdleelyingclaims, itcannot show
a likelihood of success on its civil conspiracy claim.

Although SV Sports has failed to show the likelihood of success on any claim, the Court
nevertheless considers whether it has shown irreparable harm.

b. SV Sports has not showiit will suffer immediate irreparable harm.

“Establishing a risk of irreparable harm is not enoudgcti v. McGrawHill, Inc., 809
F.2d 223, 226 (3d Cir. 1987). “The requisite for injunctive relief has been character&zed as
clear showing of immediate irreparable injury, or a presently existing actual'th@smait’l Grp.,
Inc., 614 F.2cat 359 (internal quotations omitted)lssuing apreliminary injunction based only
on a possibility of irreparable harm is inconsistent with [the Court’s] charadienizd
injunctive relief as an extraordinary remedy that may only be awarded upom shdeéng that
the plaintiff is entitled to such relief.Winter, 555 U.Sat22. Accordingly, “an injunction(]
may not be used simply to eliminate a possibility of a remote future injury, or a ifuasson
of rights, be those rights protected by statute or by the common @ent’l Grp., Inc, 614 F.2d
at 359 (internal quotatiess omitted). Further, “there is no presumption of irreparable harm

afforded to parties seeking injunctive relieferring Pharm., Inc. v. Watson Pharm., In€65
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F.3d 205, 216-17 (3d Cir. 2014) (holding that “the logieB&y*° is not limited to patentases

but rather is widely applicable to various different types of cases” andragweith the Second
Circuit’'s decision inSalinger v. Colting607 F.3d 68, 78 n.7 (2d Cir. 2010), whathted: “[W]e
see no reason thaBaywould not apply with equal force to an injunction in any type of case.”).

As previously mentioned, the activity SV Sports seeks to enjoin and the type of harm
allegedlyresulting therefrom generally falls intwa categories: (1) Defendants’ solicitatioh
SV Sports’ employeeandcustomersn violation of the norecompete agreementsnd (2)
Defendantsdisclosure or use of SV Sports’ confidential informatidssuming arguendo that
the noneompete agreements and other restrictive covenants are enforéea¥I8ports has
nevertheless failed to showwill suffer immediate irreparable harm if an injunction in not
issued.

First, SV Sports offers mostly conclusory statements about the harm it will suffer if the
non-compete agreements are not enfordedroadly alleges it may suffetpotential loss of
employees, loss of customejisloss of goodwill, . . . may be forced to cdoseveral of its
officeq, and may have] to breach covenants to senior lenders and risk defedRl Mem. 3,
ECF No. 33. SV Sports has offered no evidence to support these conclusory assungdiens.
Instant Air Freight Co. v. C.F. Air Freight, Inac882 F.2d 797, 802 (3d Cir. 1989) (finding that
the plaintiff's allegations that its “business will be completely destroye employees and jobs

will be lost and its goodwill and business reputation will be ruined” if not grantexctiye

19 eBay Inc. v. MercExchange, L.L,647 U.S. 388, 3923 (2006) (rejecting the invitation
“to replace traditional equitable considerations with a rule that an injunctiomatically
follows a determinatiothat a copyright hasgen infringed” because “traditional equitable
principles do not permit such broad classifications”).

20 If the non-compete agreements are not enforceable, as the Court previousigleshnc
there can be no irreparable harm under the first category.
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relief wasnot supported by any evidence, such as financial statements or projections, dnd that i
was free to secure other businesSy. Sports, citing to two allegations in the Verified Complaint
about the percentage of sales Snyder and the SV Sports Team Sales Force were esfgwonsibl
over the past several years, also makes the unsupported allegation that “Defpladants

involves the taking of millions of dollars in team sales, historically, and nearyot®V
Sports'team sales businessSeeP| Reply 8 ECF No. 31 (citing Compl. {1 1¥5). However,
becaus&nyder and the former members of the Sales Team SV $portseen laid off, they
werenot making any sales on behalf of SV Sports, lz@chuse they were laaff with no

guarantee that any of them wWadube rehiredthere is no evidence that they would ever make
profits for SV Sports again.

Further, the fact th&nyder(or any of the former SV Sports Sales Team members)
accepted employment with Cl, alordsodoes not show irreparable hari®ee CertenTeed
Ceilings Corp. v. AikerNo. 143925, 2014 U.S. Dist. LEXIS 152446, at *38 (E.D. Pa. Oct. 24,
2014) (finding that the fact a former employee took a job with a competing company, on its own,
does not irreparably harm the former employdiere is no evidence that Defendants are
soliciting SV Sports customers or have engaged any sales agreements with thaer, Fur
McGinnis’ email dated May 21, 2020, “ordled] that no actions or communications are to be
taken by [Snyder or any of the otlfermer members of the SV Sports Sales Team] on behalf of
[CI] and no representations can be made on behalf of [CI] to the public and nasabes c
conducted. SeeEx. G, ECF No. 25See Revzip, LLQR019 U.S. Dist. LEXIS 211836, at *22-

23 (finding trat the plaintiff failed to establish likely irreparable harm ormliégms relating to
violation of the noreompete agreement because, aside from one lost custbeplaintiff

could not establish that it was losing antkier customers as a resultloé¢ defendantsactionand
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the defendant testified that he intended to await resolution of the isswe beftinuing to open
acompeting business). For all these reasons, SV Sports has not shown a risk odienmedi
irreparable harm if not granted injunaivelief to enjoirDefendants fronsoliciting, recruiting
or employing anyormeremployee 6SV Sportsor to enjoinDefendantgrom solicitingor
selling toSV Sports customets

Second, although SV Sports asserts various types of harm it will Butieconfidential
information is used or disclosed, it has offered no evidence that Snyder hasatignrtb
imminently disclose confidential information to the other Defendants or that Detsritave
any intention to imminently use SV Sports’ confidahihformation. See Whitmar343 F. Supp.
3dat523 (“[l]rreparableharm will not be presumed merely because the elements of a trade
secret claim have been satisfied. Instead, a party seeking a preliminary injumgsiomake ‘a

clear showing of immediate irreparable injury.” (quoti@gmpbell Soup Co. v. ConAgra, Inc.
977 F.2d 86, 92-93 (3d Cir. 1992)). Rather, SV Sports relies merely on assumptions that
confidential information has been, is being, or will be disclosed, which do not malead “cl
showing. See All. Life Scis. Consulting Grp., Inc. v. Fabritd. 17-864-CDJ, 2017 U.S. Dist.
LEXIS 132440, at *26-27 (E.D. Pa. Aug. 17, 2017) (refusing to issue a preliminary injunction
where the plaintiff's allegations that the defendants must be disclosingtptbigformation was
merely an assumption and a fear tihat defendant might disclose protected information at some
indeterminate time in the future). The mere fact that Snyder works for ClI, or thathany

former SV Sports’ employee works for or intends to work for Cl, is insufficient to show ithe

a riskof imminent disclosureSee Cont’l Grp., In¢.614 F.2dat 359 (vacating the district

court’s preliminary injunction to enforce the nondisclosure covenant becausaittigfisl

former employee’s employment in the plant of a competitor was not sufficient to peketeat
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confidential information might be inadvertently disclosed). Further, “[rlisk ohh&

information is inadvertently disclosed [] is not sufficient to satisfy the standard famgyan
preliminary injunction. There must be an imeim threat of the allegedly harmful disclosure.”
Cont’l Grp., Inc, 614 F.2dat 35859. For all these reasor®y Sports has failed to show
imminent rreparable harm if a preliminary injunctiém enjoin the solicitation, disclosure, or use
of confidental informationis not issued.SeeWhitman 343 F. Supp. 3d 509 (concluding that
becausehe plaintiff failed to carry its burden of showing its former employee, who
misappropriated trade secrets while working for the plaintiffaait to workfor a competing
company, had any intention to imminently use a trade secret or to disclose it toeditmomm
preliminary injunctionwould issue on # misappropriation of trade secret claim

C. Granting preliminary injunctive relief will result in greater harm to
Defendants.

Because SV Sports cannot meet the first two elements for injunctive reliegrthed
Defendants if injunctive relief is granted is necessarily gre&@ee Razor Tech., LLC v.
HendricksonNo. 18-654, 2018 U.S. Dist. LEXIS 74918, at *30 (E.D. Pa. May 3, 2018)
(concluding that because the plaintiff could not establish the first two eleofenjsnctive
relief, it also could not show that “the balance of the equities favors prohitherfgrther work
of [the defendants] outweighs a possible but largely undefined claim”).

Moreover, & previously discussed, SV Sports has not shown that theamopete
agreements are enforceable, nor provided any evidence (instead making unsupgogkd fa
leaps and conclusory statemertkst it will lose customerandemployeesf injunctive reliefis
not granted.It has also failed to provide any evidence that confidential information has, is, or
will be disclosed or that it will suffer a loss to its reputatiobefendants are not enjoine®V

Sports has offered no evidence that Snyder and theefd(SV Sports Sales Team members are
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not complying with McGinnis’ May 21, 2020 email ordering that they cease all actions oh behal
of Cl. See Revzip, LLR019 U.S. Dist. LEXIS 211836, at *24 (concluding that “[i]n the
absence of any showing that any party subject to an agreement not to compete is in fact
competing. . ., the balance of the equities here favors allowing competition déuvangsis no
evidence that restraining any of Defendants will limit any potential harm to [timifpfg. In
the absence of any such showing, the balance of equities favors Defendants.

Further, even were the Court to find that the nompete agreements are enforceable,
Defendants’ belief that they did not apply was reasonable. This distinguishes tfrercatm®
in which theharm to the defendants was selflicted and less worthy of protectioisee HR
Staffing Consultants LLC v. But&27 F. App’x 168, 174 (3d Cir. 2015) (concluding that in the
case of a willful breach, the equities tipped in favor of tmeé& employer).Accord Tantopia
Franchising Co., LLC v. W. Coast Tans of PA, LBC8 F. Supp. 2d 407, 420 (E.D. Pa. 2013)
(“In balancing the hardships to the parties, any injury defendants might suffezsadtaf the
issuance of the preliminary injation is significantly outweighed by the irreparable harm
plaintiff would continue to suffer as a result of defendants’ violation of theGmpete
Covenant.”).Here it was SV Sportstiecision tday-off Snyder, without any guarantee that he
would be rehired, that caused Snyder to seek outside employhavihg worked as a sales
manager for a sporting goods retailer for more than thirty years, it was underktamalab
Snyder, who did not believe his non-compete agreement applied, would seek employment in a
field in which he was knowledgeable. In light of the coronavirus pandemic and closing of non-
essential businesses, employment opportunities were limited.

The harm to Snyder if an injunction is granted is great as he will once agaithbat a

job and income. Although the staythome orders issued by the Governor of the
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Commonwealth of Pennsylvania ended on June 4, 2020, not all businesses are open. The
coronavirus shutdown is ending in three phases, cduntounty, based on the number of new
cases. Lehigh Courtyremains in therellow phasealong with the entire Eastern District of
Pennsylvania. The likelihood of Snyder finding employment at this time is therefioieet
especially if Snyder is enjoined from workimgth a competing company, which is the area in
which he has the most experience. According to the Bureau of Labor Statistics, the
unemployment rates over the past few months are the highest in more than sevenfjhgears.
harm to SV Sports, on the other hand, is much less given that it had laid Snydertefaas
not making any sales for SV Sports.

Similarly, because SV Sports laidf the former members of SV Sports Sales Team and
is not profiting from their sales, its harm is less than the harnwitnat be suffered by CI if
enjoined from employing Snyder and the former members of SV Sports Sales Team. CI will
have to expend time and expense to find other employees, who megvedhe same level of
experience, and to reorganize gades team ersionedin Snyder’s April 18, 2020 email. Also,
Cl is a much smaller company and the negative impact of an injunction will likégjtlmeore
than by SV Sports if an injunction is denied.

Moreover theinjunction sought bysV Sportss overly broad in akeast two respects
First, SV Sports seeks to enjoin Defendants’ competition and solicitation activitias fo
potentially longer period of time than that provided by the campete agreement3.he non-

compete agreements apply for “a period of 1 year after the employee is no longer droploye

21 To date, Pennsylvania has the seventh largest number of reported cases in the United
States.Seehttps://www.cdc.gov/covidiatatracker/index.html. Three of the states with larger
numbers, New York, California, and Texas, have significantly larger popuddtien
Pennsylvania. Within Pennsylvania, the counties in the Eastern District have dstdreavily
impacted.
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the Company.”Seekxs. AB, ECF No. 14, 1-5. However, SV Sports seeks to enjoin
Defendants for “a period of one (1) year after final disposition of this matter, including
exhaustion of any and all appeal$& Pl Mot. SV Sports admitSnyder was terminated no
later than May 18, 2020, but because this case is still in the preliminary stageayarat be
ready for trial until 2021, if any party files an appeal, the matter will likely still beipgrmh

May 19, 2021. Thus, theequestednjunction would prevent Snyder from working with CI, or
any other competitor of SV Sports, longer than the period to which he agreed. Second, SV
Sports seeks to enjoall Defendants “from soliciting, distributing, offeririg sell, or selling any
products or services to SV Sports customers, from now and through and including a period of
one (1) year after final disposition of this matter.” Thisrequest seeks to enjoin Cl from doing
something it is legally entitled wo: compete with SV Sports. CI did not sign a hon-compete
agreement and SV Sports’ attempt to prevent its competitor from being able to laafofgte

in the industry is unquestionably more harmful to CI.

Finally, as to SV Sports’ request for injunctiedief to protect its confidential
information, there is little risk of harm to CI if an injunction issuBsit, in the absence of any
evidence that any Defendant has solicited, unlawfully obtained, ofisissthgany confidential
information,there is also little risk of harm to SV Sports if an injunction is not issued.

In total, the balance of equities overwhelmingly weighs in favor of Defendants.

d. The public interest does notfavor injunctive relief.

Issuing a preliminary injunction where SV Sports failed to satisfy any of the fiest th
elements would necessarily be against the public intekésteover if the noneompete
agreements amenforceableSV Sports has failed to show that granting aiprielary injunctian

is in the public interest.

37
061520



There are severabmpeting public interests at play in this case. The public at large
benefits by allowing companies to compete fre@ge Vector Sec., Inc. v. Stew88& F. Supp.
2d 395, 401 (E.D. Pa. 2000)[A] s a matter of public policy, Pennsylvania courts are reluctant
to ‘enforce any contracts in restraint of free trade, particularly where they restriasdividual
from earning a living at his trad&. Coventry First, LLC v. IngrassjdNo. 05-2802, 2005 U.S.
Dist. LEXIS 13759, at *12 (E.D. Pa. July 11, 2005) (quotmgulation Corp. of Am. v.
Brobston 667 A.2d 729, 733 (Pa. Super. 1995]X]here is a public interest in employers being
free to hire whom they please and in employees being free to work for whom they’please
Bimbo Bakeries USA, Inc. v. Botticel@il3 F.3d 102, 119 (3d Cir. 2010) (citiRgnee Beauty
Salons, Inc. v. Blose-Venabkb2 A.2d 1345, 1347 (Pa. Super. Ct. 1995)\onetheless, it is
generally in the public interest to uphold an agreement freely entered into bytieg.par
Ingrassig 2005 U.S. Dist. LEXIS 13759, at *1&5ee also Graphic Mgmt. Assocs. v. Histb.
97-CV-6961, 1998 U.S. Dist. LEXIS 3949, at *49 (E.D. Pa. Mar. 18, 1998) (“Restrictive
covenants only have value if they are enforced.”). Though disfavored, “Pennsylvania courts
recognize that ‘covenants have developed into important business tools to ‘allayers pb
prevent their employees and agents from learning their trade secreendief their customers
and then moving into competition with them¥ictaulic Co. v. Tiemam99 F.3d 227, 237 (3d
Cir. 2007) (quotingHess v. Gebhard & Cp808 A.2d 912, 918 (Pa. 2002)%eealsoBotticella,
613 F.3dat 119 (holding that there is a public interest in protecting trade secrets and enforcing
confidentiality agreements).

The Court recognizes the public interests in upholding enforceable contractstipgeven
unfair competition, and protecting trade secrets. However, because SV Sports slaown

that the norcompete agreements are enforceable, there is no evidence of “unfair” competition.

38
061520



In the absence of any evidence that SV Sports’ confidential information is bengpierly used
or disclosed, the public interest in preserving competition weighs in favor of dethgin
injunction that would significantly limit CI's ability to compete. Moreovarlight of SV
Sports’ decision to lapff Snyder and e former Sales Team membarxlof the fact they
would be forced out of work when the country is facing the highest unemployment rates in more
than seven decades, the public intedests not favor granting an injunction that would prevent
theseindividuals from working for CI.

C. Expedited Discovery

SV Sports has failed to show good cause for expedited discovery. Each of the factors a
court should considen deciding such a requestigh againsbrdering expedited discovery.
First, the motiorfor discoverywas filed the same day thetion was initiated. SV Sports sought
discovery before even serving its Complaint. Further, as discussed, no prelimjmacyion
hearingwill be scheduled and the request for injunctive relief, considered simultaneatksly
the motion for expedited discovelg denied. Second, the scope of the discovequest is
extremely broad.SV Sportsseeks leave to depose fallr Defendants andbtainessentially
three months of communications between the four Defendants and more thaddmdfia
individuals. Finallythe burden on Defendants is extreme. SV Sfiibetsthe motionseeking
extensivedocumentary evidence and leave to depose all Defendants ee¢orsatisfying its
own service requirements under Rule 4. Although service is now conipééezdants haveot
answeredhe Complaint or fild any 12(b)(6) motiondf any. SV Sports’assertiorthat the
“discovery will need to be produced by Defendants in this litigation anyway” isftireronly an
assumption and, regardlesshats nabearing on whether its request for expedited discovery is

reasonableFinally, SV Sports’ suggestidnefendantsre trying to “lde the relevant facts and
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documentsbecause theoppose a request for expedited discovery brought the very day civil
proceedings were initiated ¢@mpletely unfounded.
VI. CONCLUSION

There is no need for a hearing on the preliminary injunction motion because S¥ Sport
has presented all its evidence in support of the motion, which is largely undisté&ports
has failed to show a likelihood of success on the merits of any of its claimg ibwvihiesuffer
imminent irreparable harm if injunctive relief is not granted. Moreover, tlamba of equities
weigh against injunctive relief and the puhiliterest doesot favoran injunction Finally, SV
Sports’ motion for expedited discovery, brought the same day the instant actialedas f
overly broad and burdensome, and by no means reasonable under the circumstances.

A separate Orddpllows.

BY THE COURT:

s/ JosephF. Leeson, Jr.
JOSEPH F. LEESON, JR.
United States District Judge
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