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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

GABRIEL ROSA-DIAZ, ; Civil No. 1:17-CV-2215
Plaintiff, ; (JudgeRambo)
V.

(Magistrate Judge Carlson)
LAUREL HARRY, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

l. Statement of Facts and of the Case

This is apro se state prisoner civil rights lawguOne of the surviving claims
in this case is an Eighth Amendmennddions of confinement claim brought by
Rosa-Diaz who alleges thathfarch and April of 2017, wike he was a state prisoner
housed at the State Correctional Instant(SCI) Camp Hill, he was housed in a cell
where “there were human feces inside #wr conditioner and exhaust ventilations
[in his new cell]; . . . the plumbing for the hot water did not work and plaintiff did
not had [sic] access to hot water; .the exhaust air ventilation was broken and
inoperative and; . . . theltemelled of urine and fees.” (Doc. 12-1, 1 36.)

With the issues in this litigation framadthis fashion, Rosa-Diaz has filed a
motion to compel production of certairfanmation from the dendants. (Doc. 43.)
Included among these requests for productionhae® classes of information: First,

Rosa-Diaz demands detailed pbgptaphs of his cell, ostensibly for the purpose of
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demonstrating that the cell was in tfikhy state described in his amended
complaint. Second, Rosad&x requests information rei@nt to whether another
inmate, Anthony Morano, “wagiven a criminal case” fchaving allegedly thrown
urine and feces at correctional staff tighuhe ventilation system of the cell later
occupied by Rosa-Diaz and whether caieal staff ever broke the plumbing in
that cell. Finally, Rosa-Diaz asks for duation of a strip search video of another
inmate, Eric Maple, from June of 2017, sotwe to three months after this alleged
incident. Rosa-Diaz seeks this informatastensibly because he believes that Maple
refused at that time to enter the cell fery occupied by Rosa-Diaz because of the
lingering presence of huan waste in the cell.

The defendants have responded ts thotion to compel by challenging the
relevance and discoverability thfis information. In addition, the defendants indicate
that: (1) they possess no information fielg to criminal charges lodged against
Inmate Anthony Morano; (2) they posseno photographs depicting the condition
of Rosa-Diaz’s cell in April of 2017; and (8)sclosure of the strip search video of
Eric Maple would unduly and inappropriatehvade the personal privacy of this
third party, non-party inmate.

For the reasons set forth below, thistimw to compel will be denied in part
and granted in part as follows: The moteii be denied in Krespects, except one.

The defendants will be directed to notRpsa-Diaz if any prison records or videos



reveal that inmate Maple complainadbout the condition of the cell formerly
occupied by Rosa-Diaz shortly after Rosa-Diaz vacated that cell in the Spring and
Summer of 2017.

[I.  Discussion

A. Motions to Compel—Guiding Principles

Several basic guiding principles infoouar resolution of the instant discovery
dispute. At the outset, Rule 37 ofetlirederal Rules of Civil Procedure governs

motions to compel discovery, and provides that:

(a) Motion for an Order Compimg Disclosure or Discovery

(1) In General. On notice to othparties and all affected persons, a
party may move for an order compedjidisclosure or discovery. . . .

Fed. R. Civ. P. 37(a).

The general scope of dseery is defined by FeddrRule of Civil Procedure
26(b)(1) in the following terms:

Parties may obtain discovery regarding any nonprivileged matter that
Is relevant to any party's claior defense and proportional to the
needs of the case, cadsring the importance dhe issues at stake

in the action, the amount in contresg, the partied'elative access

to relevant information, the parsieresources, the importance of the
discovery in resolving the issues)d whether the burden or expense
of the proposed discovery outweigits likely benefit. Information
within this scope of discovery needt be admissible in evidence to
be discoverable.

Fed. R. Civ. P. 26(b)(1).

Issues relating to the scope of disagvpermitted under Rule 26 rest in the



sound discretion of the court. WisniewskiJohns—Manville Corp., 812 F.2d 81, 90

(3d Cir. 1987). Thus, a court's decisions regarding the conduct of discovery, and

whether to compel disclosure of certamformation, will bedisturbed only upon a

showing of an abuse of discretion. ivtaguin—Manriquez v. I.N.S., 699 F.2d 129,

134 (3d Cir. 1983). See Wertz v. GEA Héatchangers Inc., No. 1:14-CV-1991,

2015 WL 8959408, at *1 (M.D. P®ec. 16, 2015). This bad discretion extends to

discovery rulings by magistrajedges. In this regard:

District courts provide magistratpidges with particularly broad
discretion in resolving discoveryggiutes. See Farmers & Merchs. Nat'l
Bank v. San Clemente Fin. Group Sec.,.li@4 F.R.D. 572, 585
(D.N.J.1997). When a magistratpudge's decision involves a
discretionary [discovery] matter ..., “courts in this district have
determined that the clearly erranes standard implicitly becomes an
abuse of discretion stdard.” Saldi v. Paul Revere Life Ins. C824
F.R.D. 169, 174 (E.D.Pa.2004) (citisgott Paper Co. v. United States
943 F.Supp. 501, 502 (E.D.Pa.1996)). Urttlat standard, a magistrate
judge's discovery ruling “is entitled gyeat deference and is reversible
only for abuse of discretion.” Krefy v. Panasonic Commc'ns and
Sys. Co. 169 F.R.D. 54, 64 (D.N.J.1996); see also Hasbrouck v.
BankAmerica Hous. Serys190 F.R.D. 42, 44-45 (N.D.N.Y.1999)
(holding that discovery rulings areviewed under abuse of discretion
standard rather than de novo standard); EEOC v. Mr. Gold,228.
F.R.D. 100, 102 (E.D.N.Y.2004) (hoidj that a magistrate judge's
resolution of discovery disputes sd#ves substantial deference and
should be reversed only if theeis an abuse of discretion).

Halsey v. Pfeiffer, No. 09-1138, 20Y0L 3735702, *1 (D.N.JSept. 17, 2010).

This discretion is guided, however, by certain basic principles. Thus, when

assessing discovery disputes we are enjoined that:



“Discovery need not be perfechut discovery must be fair.”
Boeynaems v. LA Fitness Int'l, LLC, 285 F.R.D. 331, 333 (E.D. Pa.
2012) (Baylson, J.). “The responsssught must comport with the
traditional notions of relevancynd must not impose an undue burden
on the responding party.” Hicks v. Arthur, 159 F.R.D. 468, 470 (E.D.
Pa. 1995). “[T]he scope of [ ] discayds not without limits.” Kresefky

v. Panasonic Commc'ns & Sys..Cb69 F.R.D. 54, 64 (D.N.J. 1996).
As such, “[d]iscovery should be tailored to the issues involved in the
particular case.” ld

Fassett v. Sears Holdings Co®l9 F.R.D. 143, 149 (M.D. Pa. 2017).

Further, in making these judgments:

To determine the scope of dserable information under Rule
26(b)(1), the Court looks initially tihe pleadings.” Trask v. Olin Corp.,
298 F.R.D. 244, 263 (W.D. Pa. 2014) (Fischer, J.). In ascertaining
which materials are discoverabladawhich are not, a district court
must further distinguish betweenquests that “appear[ ] reasonably
calculated to lead to the discoveny admissible evidence,” Bell v.
Lockheed Martin Corp 270 F.R.D. 186, 191 (D.N.J. 2010), and
demands that are “overly broashd unduly burdemsne.” Miller v.
Hygrade Food Products Coyg9 F.Supp.2d 643, 657 (E.D. Pa. 2000).

Id.

A party moving to compel discovenears the initial burden of proving the

relevance of the requestedormation. Morrison v. Pladelphia Housing Auth., 203

F.R.D. 195, 196 (E.D.Pa. 2001). Once that inlti#lden is met, “th@arty resisting
the discovery has the burden to establighdlck of relevance by demonstrating that
the requested discovery (1) does not cawitbin the broad scopef relevance as
defined under Fed.R.Civ.P. 2§(1), or (2) is of sucmarginal relevance that the
potential harm occasioned by discoverguld outweigh the ordinary presumption

in favor of broad disclosure.” In fdrethane Antitrust Litigation, 261 F.R.D. 570,




573 (D.Kan. 2009).

Furthermore, in a prison setting, inmagguests for information depicting the
interior design of a jail can raise setyrconcerns, and implicate a legitimate
governmental privilege, a governmaht privilege which acknowledges a
governmental need to maintain confideliyaof certain data but recognizes that
courts must balance the confidentialdf governmental information against the
rights of a civil rights litigant by considering:

the extent to which disclosurell thwart governmental processes
by discouraging citizens from givirtge government information;
(2) the impact upon persons whovbaiven information of having
their identities disclosed; (3) tlegree to which governmental self-
evaluation and consequent pragramprovement will be chilled by
disclosure; (4) whether the infortian sought is factual data or
evaluative summary; (5) whether tharty seeking the discovery is
an actual or potential defendantany criminal proceeding either
pending or reasonably likely to follow from the incident in question;
(6) whether the police investigation has been completed; (7)
whether any intra-departmentalisciplinary proceedings have
arisen or may arise from the inuggtion; (8) whether the plaintiff

suit is non-frivolous and brought in good faith; (9) whether the
information sought is availablédrough other discovery or from
other sources; and (10) the importance of the information sought to
the plaintiffs case.

Frankenhauser v. Rizzo, 59 F.R.D. 339, 344 (E.D. Pa. 1973).

Another immutable rule defines thewt’s discretion when ruling on motions
to compel discovery. It is clear that th@urt cannot compel theoduction of things
that do not exist. Nor can the court comibed creation of evidence by parties who

attest that they do not possess the magesialight by an adversary in litigation. See,



e.q., AFSCME District Council 47 Hehl and Welfare Fund v. Ortho-McNeil-

Janssen Pharmaceuticals, Inc., B8.5904, 2010 WL 5186088 (E.D.Pa. Dec. 21,

2010); Knauss v. Shannon, Ni8-1698, 2009 WL 975251 (M.Pa. April 9, 2009).

B. With One Exception, This Motion to Compel Will be Denied

Guided by these legal tenets, with @xeeption discussed below, this motion
to compel will be denied. Turning firso Rosa-Diaz’'s request for detailed
photographs of the cell he occupied in 20hé, defendants object to this discovery
demand on two grounds. First, they raise a relevance concern, arguing that they
possess no photos depicting the conditiothefcell in April of 2017. In addition,
they assert institutional security concemmtending that providing an inmate with
detailed photos of the interiof cells can present a safety and security concern since
it enables the prisoner to study structural details of the cell.

We agree. First, to ehextent that Rosa-Diaz seeks photos depicting the
condition of the cell in 2017, we undenmstaithat no such photos exist. These
responses are clearly adequate, and, thexethe motion to compel as to these

matters will be denied. Victor Lawler, No. 3:08-CV-01374, 2010 WL 2326248,

at *3 (M.D. Pa. June 2, 2010 addition, release of éise photographs to Rosa-Diaz
prior to trial could create security amrns by allowing the prisoner an extended
period in which to conduct a careful studytbe structural features of the cell,

although defendants have iretpast ameliorated those concerns by agreeing to allow



an inmate access to cell photos at the tinte@iffor use at trial to provide a general

perspective on the cell’'s layout. Smwh Donate, No. 4:10-CV-2133, 2011 WL

5593160, at *1 (M.D. Pa. Nov. 17, 2011). erafore, we willdeny this request
without prejudice to Rosa-Diaz seekilegwve to use cell photos at trial.

Likewise, Rosa-Diaz has sought information concerning whether another
inmate, Anthony Morano, “wagiven a criminal case” fchaving allegedly thrown
urine and feces at correctional staff tigbhuhe ventilation system of the cell later
occupied by Rosa-Diaz and whether caie@al staff ever broke the plumbing in
that cell. The defendants assert that they have answered these questions to the best
of their ability, that they possess no atlr&formation on thes matters, and that
information relating to criminal chargasany, brought against inmate Morano are
publicly available. We deethis response to be adetgiand will compel no further
production of this information in the instant case.

Finally, Rosa-Diaz asks for production afstrip search video of another
inmate, Eric Maple, from June of 2017, sotwe to three months after this alleged
incident. Rosa-Diaz seeks this informatastensibly because he believes that Maple
refused at that time to enter the cell ferfg occupied by Rosa-Diaz because of the
lingering presence of human waste in tlel. We agree that production of a video
of the strip search of arfwr inmate, who is not a party to this lawsuit, which

allegedly took place months after the egealleged by Rosa-Diaz would not be



relevant to the issues in this case awlld violate the personal privacy of this
inmate. Therefore, we will deny thisg@est, as propounded by Rosa-Diaz. As we
understand it, however, Rosa-Diaz is meeking the video amuch as he is
searching for corroboration that his famcell was fouled with human waste.
Contemporaneous complaints that thid baed been fouled by human waste would
have some relevance to tlesues presented in this laws@rherefore, to the extent
that videos or other evidence in thefendants’ possession, custody or control
reflects that inmate Mapleomplained about the condition of the cell formerly
occupied by Rosa-Diaz shortly after Rosafvacated that cell in the spring and
summer of 2017 the defendanttl e directed to notify Rea-Diaz of the existence
of those complaints.

An appropriate order follows.



[1l. Order

AND NOW this 4" day of December, 2018, in accordance with the
accompanying Memorandum Opinion, ITCRDERED that the plaintiff's motion
to compel, (Doc. 43) is GRANTED, in gaand DENIED, in part as follows: The
motion denied in all respects, except onee defendants are directed to notify Rosa-
Diaz if any prison records or videos revdat inmate Eric Mple complained about
the condition of the cell formerly occugal by Rosa-Diaz shortly after Rosa-Diaz
vacated that cell in the spring and summer of 2017.

SMartin C. Carlson

Martin C. Carlson
Uiited States Magistrate Judge

10



