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IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

JOHN GIAMBRA and ; Civil No. 3:14-CV-1084
DIANE GIAMBRA, :
(M agistrate Judge Carlson)
Plaintiffs
V.

CHARLESSTORCH and
SHERYL STORCH,

Defendants

MEMORANDUM OPINION

l. INTRODUCTION

Now pending before the Court is thdeledants’ motion to enforce a settlement
agreement that the defendants contendotirées reached in full resolution of this
litigation. In support of this motion the f@@dants insist that the parties had agreed
upon the essential and material terms @gneement in the autumn of 2014, and were
merely negotiating the agreent’s language after forming a binding oral contract.
In contrast, the plaintiffenaintain that the parties ver reached a full agreement on
the terms of a settlement, but instead hatpli exchanged offers that had not yet
been accepted by both parties, thereby géng the plaintiffs to insist upon new or
even different terms weeks after thaftisettlement document was exchanged.

After this action was transferretb the undersigned, we convened an
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evidentiary hearing during which Defemda counsel and the Defendant Sheryl
Storch testified, and whetbke parties presented argumértlpon consideration of
that evidence and the partiegmpeting views; and finding that the parties had not,
in fact, entered into an trceable settlement agreememg are constrained to deny
the defendants’ motion.

[1.  BACKGROUND

This is a local property dispute betwdermer neighbors. On April 30, 2014,
plaintiffs John and Diane Giambra comrmed a lawsuit in the Court of Common
Pleas of Luzerne County. (Doc. 1.) In twnplaint, the plaintiffs alleged that the
defendants, Charles and Sheryl Storchidosly interfered withcontract and were
otherwise liable for nuisance. Accordingttee complaint, the plaintiffs own real
property at 15 Whispering Way, in Jenkihewnship, Pennsylvania. The property
Is adjacent to property owned by the daefents located at 360 Westminster Road,
Jenkins Township. A section of the plaifisi land, which the plaintiffs develop, is
located between two parcels of land odriey the defendants. The plaintiffs

endeavored to sell their property to a third-party purchaser, and the plaintiffs allege

"We did not receive testimony fromaplaintiffs’ witnesses due to a
regrettable oversight; plaintiffs’ cound®d not properly calendared this scheduled
hearing, and failed to appear at the timegessitating a delay in these proceedings
until counsel could travel to court and appear.
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that after they entered into an agreemerntifat sale, the defendants acted in a manner
that was threatening and tortious, and impaired the sale of the property.

This lawsuit followed, with the plaintiffs bringing claims for tortious
interference with contract and nuisanunder Pennsylvaniawa The defendants
removed the action to this Court on or about June 4, 2014, pursuant to 28 U.S.C. §
1441, on the grounds that there existed diversity of citizenship under 28 U.S.C. §

13322

2The defendants are citizens of Pennsylvania, and therefore were not
privileged to remove this case taéral court pursuant to 28 U.S.C. § 1441
because the so-called “forum defendaui¢” made removal improper. S28
U.S.C. § 1441(b). Cases based upon a fédegsstion are, of course, “removable
without regard to the citizenshgr residence of the parties.” . IdAll other cases
are removable “only if none of the parties in interest properly joined and served as
defendants is a citizen of the State in which such action is brought.Thiel
defendants are citizens of Pennsylvania, and thus were not empowered to remove
this action from the Court of Commonelak of Luzerne County. Nevertheless,
when the defendants removed this actmfederal court the plaintiffs did not
timely move to remand.

This issue is not without significance, because it triggered a question about
whether this Court has subject mattergdiction over this lawsuit after it was
improperly removed, regardless of whettiee plaintiff declined to move to
remand the case to state court. As the parties are aware, a federal court is under an
ongoing duty to ensure that it has jurisdiction over an action2&&eS.C. §

1447(c) (directing that a court shall remanchae to state court if it appears at any
time that the district court lacks subject-matter jurisdiction).

Federal courts are split on the questidrmvhether improvident removal by a
forum defendant is a jurisdictional defect, or simply a violation that does not
deprive the court of jurisdiction. _SeenerallyTheodore P. “Jack” Metzler, JA,

Lively Debate: The Eighth Circuit and the Forum Defendant Rule, 36 William
Mitchell Law Review 1638 (2010). The TdiCircuit has interpreted Supreme
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On September 10, 2014, the partieswtés a settlement conference before the
Honorable Thomas M. Blewitt. With theenefit of hindsight, the reported dynamics
of this conference may have contributedhe compoundinganfusion which was
later exhibited in this case, since thditaeny revealed that the principals were not
all physically present together at thenterence. Instead, some of the tentative
understandings that the pagtigelieved that they had reached were communicated to
the principals through third parties biegghone, a process which allowed imprecision
to creep into these discussioi3uring that conference tiparties discussed a number
of terms under which settlemertuld be reached. One of these terms related to the

outstanding demands for damagasi attorneys fees, made by

Court guidance to instruct that if the plaintiff could have brought the action in
federal court, improvidenemoval by a forum defendant does not otherwise
deprive the court of jurisdiction. Kea Exchange Bank v. Trackwise Sales Corp.
66 F.3d 46, 50 (3d Cir. 1995) (“We conclude therefore that an irregularity in
removal of a case to federal court is tocbesidered ‘jurisdictional’ only if the
case could not initially have been filed irdésal court.”). In this case, it appears
clear the parties are citizens of differstdates and that the amount in controversy
exceeded $75,000, thus satisfying the requirements of 28 U.S.C. § 1332. Thus,
“[t]he invocation of the removal machinepy [the Storches], while error, is not a
‘jurisdictional’ defect . . . . Rather, it B ‘defect in removal procedure’ which can
be waived.”_Id.

*The confusion which can be created by the process of reporting something
through multiple sources is recognized in human behavior and is referred to as the
Rashomon effect, a term derived from the classic Kurosawa film depicting how
differing perspectives regarding a storpeated by different parties can distort
subjective perceptions.



each party. At the close of the conferenit was reported to Mrs. Storch that each
party would agree to abandon their pending aurrent requests for costs, fees or
damages as part of a settlement. This tstdading was a material condition of any
settlement for Mrs. Storch. While Mrs. Storch understood that the mutual
abandonment of pending damages and fee claas$part of the tentative agreement,
notably missing from the agreement way aiscussion regandg how the parties
might allocate the cost of potential future expenses for the improvement of the
defendants’ property, including futurélitly access payments for the defendants in
the event that they attempted to impr@re market plots of land that they owned
within the larger development maintath by the plaintiffs, and sought to take
advantage of existing utility lines which the plaintiffs had installed throughout this
larger tract of land. The failure of the pas to anticipate, or address, this question
would compound the confusion in this case in the following weeks.

On September 26, 2014, the partiestenged a draft settlement agreement.
Each party, however, may have constrtied document in a different way. The
defendants represent that theties had in fact agreed to all material terms orally and
were simply memorializing the agreemenhereas the plaintiffs maintain that the

parties had not reached aeeating of the minds and that their negotiations were



ongoing? Three days later, counsel for thef@wlants represented that he was in his
office and available to discuss the proposal, @ fact, proposed revisions to the draft
that had been circulated. (Doc. 8. A, Email dated Sept. 29, 2014 from Matthew
J. Carmody, Esg. to Joseph J. Mashinski, Esq.)

On October 7, 2014, the defendants again wrote to the plaintiffs, inquiring
about the status of the settlement agreement, Eid.B, Email deed Oct. 7, 2014
from Matthew J. Carmody, Esqg. to S. Fale, Esq. and Joseph J. Mashinski, Esq.)
In that email, counsel asked, “Any update the settlement agreement? If it's not
going to be finalized beforgl am tomorrow, | suggest we at least call the judge’s
chambers this afternoon if we’re able tootahim or first thing in morning and ask
for additional time. | don’t want to wadteés time waiting for a conference call.” ()d.
Counsel for the plaintiffs agreed, noting thaiore time is necessary. . . . It is most
likely best for us to get together lathis week to finish this.” _(1Ql.This exchange
reveals that discussions were still gning between the parties, but shed little
definitive light on what the parties’ resgtive views may have been regarding the

terms of their agreement.

“‘While we fully credit and accept tliefendants’ subjective impression in
this regard, we note that subsequemcwnications between the parties reflected
the addition and negotiation of furthersstantive terms, a fact which undermines
the reasonableness of this sincere subjective belief, and supports an inference that
there had been no complete and mutual meeting of the minds.
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On October 8, 2014, Judge Blewitt enteea order rescheduling the parties’
telephone conference to October 15, 20(3oc. 29.) On Odber 8, 2014, counsel
for the defendants confirmed that the @ehce had been rescheduled, and concluded
by asking opposing counsel to “Let me knofwhen you want to meet to finalize the
agreement.” (Doc. 38, Ex. C.) Thereafien October 15, 2014he Court convened
the conference call and entered a notettun docket reflecting that “Settlement
negotiations ongoing. Court schedulelofw up telephonic status conference for
October 21 at 9:30 a.m.” (Doc. 30.)

The Court scheduled ainatr telephone conference foctober 21, 2014 (Doc.
31), but that conference was thereaftetiocared to October 22014 (Doc. 32). The
reason for the continuance is not clear,thatdefendants’ counsgént an email on
October 20, 2014, inquiring whether plaif#ti counsel had “time to address this
settlement today?” (Doc, 38, Ex. D.) dtelephone conference was again continued
to October 31, 2015, and theantinued again until Noweber 12, 2014. (Doc. 34.)

It appears that during the latter stagethaf process, the plaintiffs presented
an issue which had not been squarely @ssd in prior negotiations, the allocation
of future potential utility hook-up costs irglevent that the defendants improved and
marketed plots of land that they ownead sought to take advantage of existing

utility lines which the plaintiffs had indtad throughout this tract. For their part, the



plaintiffs now insisted upon a $10,000 utility hook-up payment as part of any
settlement, if the defendants wished to utilize the existing utility lines installed by the
plaintiffs as part of their development of this tract.

The inclusion of a term like the terngmosed by the plaintiffs in the settlement
agreement is understandable since one element of the settlement was resolution of
competing property owner interests in thieife between the parties, a resolution that
would necessarily have to prescribe rigeserning the conduct of the parties in the
event that the defendants sought to improve and market one of the lots that they
owned within the plaintiffs’ developmentet the timing of the addition of this term
to the agreement is unfortunate, and imsagespects inexplicéh since there is no
prior indication that the parties had specificaddressed this matter at a prior stage
of their negotiations.

While the November 12, 2014 telephar@nference scheduled in this case

*The defendants focus on the belated addition of these terms to their
agreement as proof that these terms were never part of the mutual understanding by
the parties, and the tardy and casual imayhich these terms came to be added to
the proposed settlement reflect poorly upon the plaintiffs’ attention to what should
have been important matters in these tiagons. Furthermore, this behavior has
caused expense, delay, andanvenience for all parties, since the plaintiffs could
have avoided this issue entirely through a more timely complete and responsive
approach to these settlement issues. \Wanat prepared, however, to conclude that
this thoughtless behavior rose to the level of a conscious decision to forego these
terms in an agreement, a conscioligice which we could then enforce as a
binding contract.



might have shed some light on this issugjously, before this conference could take
place the defendants filed their motion téoeoe what they contended was a binding
settlement agreement: an agreementwlaatexchanged in September, weeks prior
to correspondence between the partiesuising further and ongoing negotiations,
which was drafted with a “November” exeicun date, and whictvas evidently never
signed by any party. The def#ants nevertheless contied that the parties had
reached a binding oral agreerhas to all material ternsme time in September, and
that any further negotiation related to medthat were not fundamental to the core
principles agreed upon. The plaintiffseejed this view entirely, noting that the
relationship between the parties — formeighbors —was a complex one, and that the
settlement proposals exchanged betweerpthées reflected this fact, since any
resolution would necessarily involve rastly money, but improvements to property,
easements, and maintenance.

Upon reflection, we find that the over&dick of clarity and precision in this
process does not permit usctinclude that the Defendarttave carried their burden
of proving that an enforceabkbeit oral, settlement aggment existed between these
parties. Instead, we find that the eviderequally supports the proposition that there
was a fundamental and mutual misunderditag between the parties regarding the

essential elements of their agreemantjutual misunderstanding which prevents us



from enforcing any agreement in this matter.

1. DISCUSSION

A settlement agreement is a form of contract. degellite v. Novartis Crop

Prot., Inc, 460 F.3d 483, 492 (3d Cir. 2006). Thus, “[a]n agreement to settle a law

suit, voluntarily entered into, is binding upom tharties, whether or not made in the

presence of the court, andeemn the absence of a wngj.” Green v. John H. Lewis

& Co., 436 F.2d 389, 390 (3d Cir. 1970) (per curiam); see\&gadmoor Learning

Ctr. v. City of Wilmington 1996 WL 11747, at *7 (E.D. Pa. Mar. 12, 1996) (a

“settlement agreement is still binding evertiis clear that a party had a change of
heart between the time he agd to the terms of the settlement and when those terms

were reduced to writing.”) (quotingugh v. Super Fresh Food Markets, Ji&210 F.

Supp. 1306, 1308 (E.D. Pa. 1986)s with all contractshowever, critical to the
formation of a settlement agreement’s enforcement is that “the minds of the parties
should meet upon all terms, as well as subject matter, of the [agreement].”

Mazzella v. Koken739 A.2d 531, 536 (Pa. 1999). The essential elements of a

contract are an offer, acceptance, and cenattbn or a mutual meeting of the minds.

Riviello v. First Nat. Cmty. BankCiv. A. 3:10-2347, 2013 WL 1348259 (M.D. Pa.

Apr. 3, 2013).

Furthermore, as a generale the party assertingdlexistence of a settlement
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agreement bears the burden of proving thstemce of that agreement in terms that

are sufficiently definite to be enfceable. See Garba v. Fresh Exp.,,INo. 1:13-

CV-2497, 2014 WL 4976269, &8 (M.D. Pa. Sept. 30, 2014) (party asserting
existence of oral settlemeaggreement bears the burden of proof on the issue of
attorney’s authority to enter into theragment). Thereforeyhere the evidence does
not provide sufficient clarity to carry thimirden of proof on the existence and terms
of a settlement agreement, we are t@nsed to deny a motion to enforce any
proposed accord.

In this case we find that the evidence sloet permit us to find an enforceable
agreement. In spite of the defendants’stesice that all material terms of a settlement
had been reached and were incorporatamthe written settlement agreement that
was tendered to plaintiffs’ counsel oremound September 26, 2014, there is virtually
nothing that would support a finding that teerties had reached a complete meeting
on the minds on all material terms. Tdmaail exchanged between counsel reflected
that negotiations remained ongoing, andrethe defendantg€ounsel was adding
terms that were not included in the docum#irat he had previously sent to the
plaintiffs for review. The defendants prded the Court with no compelling evidence
to show that all terms insisted upon by eside had been agre&mland incorporated

Into the parties’ agreement, oattthere was a final deal reached.
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Not only is the ongoing nature of the negotiations reflected in the
correspondence of counsel, but the Counedaled and rescheduled multiple status
conferences with the parties to discussrtivork towards settlement, noting in mid-
October 2014 that “Settlement negotat ongoing” and scheduled a follow-up
meeting with counsel to discuss their pexyg at achieving resolution of the matter.
Thus, rather than confirming the defendants’ view of the settlement agreement as
something that was actually reached in &gptember, the evidence strongly indicates
that there was no agreementrait point, and that the parties continued to exchange
proposals. The draft aggment exchanged in Septaan may well have reflected
terms that the parties had dissed and agreed to in pripl&, but can not be said to
represent a full and complete agreement.

What appears to have maied the defendants to filee motion to enforce the
settlement agreement that they had agreed large part in September is that the
plaintiffs seem to have insisted on new, different, and mor@aaéerms weeks later
in this process. We fully credit DefemtaSheryl Storch’s testimony, and the
argument of counsel, that the plaintiffs’ insistence upon entirely new terms or
conditions at the eleventh hour of thetms’ negotiations came as a shock, and
iImposed costs upon the defendants that biaelnot contemplated earlier and would

be especially burdensome. It would indéedunfortunate if the plaintiffs’ belated
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insistence upon these terms and conditions evdetail the parties’ efforts to resolve
this dispute, but we are unable to find e evidence before us that this action
reflected a bad faith abandonment of areagient, since thezvidence also supports
an inference that this was conduct représd a mutual misunderstanding regarding
a term that the parties should havwediessed earlier itheir negotiations, a
misunderstanding that was exacerbated bypthintiffs’ tardy and casual approach
to issues that in hindsight deserved greater and more timely attention.

Having reached this conclusion, weostgly believe that the parties should in
a more focused and attergiway conduct settlement dissions and the Court stands
ready to assist them in facilitatingtdement discussions by identifying another
appropriate settlement officer to assisthis effort. Therefore, the Court will order
the parties within 10 days to notify ustley are prepared to undertake further
settlement discussion under the direct guidance of a judicial officer. However, the
Court may not enforce the settlement agrexeinthat the defendants have proposed,
because there has, been insigint proof presented to allow us to find that a binding
agreement exists in this matter. As vatlcontracts, “the mindsf the parties should
meet upon all terms, as well as the suljeatter, of the [agreement].” Mazzella v.
Koken 739 A.2d 531, 536 (Pa. 1999). It has not been shown that this mutual

understanding happed here, and the Court must therefore deny the defendants’
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motion.

V. ORDER

Accordingly, for the reasons set foethove, the defendants’ motion to enforce
settlement agreement (Doc. 35) is DERIE The parties are ORDERED within 10
days to notify us if they are prepatedindertake further settlement discussion under

the direct guidance of a judicial officer.

/S/ Martin C. Carlson
Martin C. Carlson
United States Magistrate Judge

Dated: June 11, 2015

14



