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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA
AT ERIE

DAWN GERLACH, )

Plaintiff, Civil Action No. 1:16ev-189 Erie

~ e — e

ORDER DENYING DEFENDANT'S
) MOTION FOR SUMMARY
MTR GAMING GROUP, INC, JUDGMENT
T/A/D/B/A PRESQUE ISLE DOWNS,
NOW BY MERGER, EL DORADO

RESORTS

Defendant

— e —

l. INTRODUCTION

Plaintiff Dawn Gerlach (“Plaintiff”) commenced this action in the Court of Common
Pleas of Erie County, Pennsylvania, alleging that her employer, Defend&dming Group,
Inc., t/a/d/b/a Presque Isle Downs & Casino (“Defendant”), discriminatdsader based on
her physical disabilities in violation of the Americans With Disabilities Act (“ADAf)la
Pennsylvania Human Relations Act (“PHRADefendant removed the action to this Court
pursuant to 28 U.S.C. 88 1441 and 1447 and this Court’s jurisdiction under 28 U.S.C. 88 1331
and 1367. Dkt. No. IThereafterDefendant filed the instant motion for summary judgment on
Plaintiff's claims Dkt. No. 31.Having revewed the motion, opposition, the record of the case,
and the relevant legaluthority, the Court will deny the motion. The reasoning for the Court’s

decision follows.
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. FACTUAL BACKGROUND 1*

Defendant is a casino and horseracing track complex located in Summit Township,
Pennsylvania. Plaintiff worked in Defendant’s Food & Beverage Departmenbeghe her
employment with Defendant in May 2009 and continued working there until September 28, 2012
when her position was one of five positions eliminated in the Food & Beverage Dagartme
Plaintiff was initially hired as a “Buffet Caalll,” but was promotednd/or laterally transferred
several timesver the years until she received her final position of Employee Café Kitchen
Supervisor in March 2012. Plaintéfso received several pay raises during her time working for
Defendant, inluding a final “2% merit raise” in May 2012 four months before her position was
eliminated Finally, Plaintiff received a corrective action notice in September 2010 aerdal
warning in August 2011, but neither resulted in any disciplinary action against her

Plaintiff was diagnosed wittheumatoid arthritis and narcolepsy in 2010 and she
formally requested accommodations for her medical conditions in 2012, including that blee not
required to perform cutting and chopping duties during times thartieitis “flares up."The
parties dispute how Defendant responded to the accommodagtprest. Defendant claims that
Plaintiff's direct supervisor, JotHoffmanPorter directed that any cutting, chopping, and lifting
duties be reassigned to anothepgee whenever needed. Plaintiff charges M&atHoffman
Porter never reassigned these duties, although she admits that Ms. HofftesarmliEorot
“force” her to perform cuttingnd chopping duties when Plaintfkperiencd a flareup of her
arthritis. Dkt. No. 36, 1 34. Plaintiff testified that she felt “persecuted” for making her

accommodatiosrequestld. at § 35.

! The following factual allegations are undisputed by the parties, urtlessvise notedSeeDkt. Nos. 31, 36.



Thereafter, on February 13 and 24, 2012, Plaintiff provided Defendant with ters lett
from her treating physiciatinat stated that Plaintifhould be assigned to work shifts that begin
between the hours of 8:00am and 12:00pm. At this time, Plaintiff was employed dsta Buf
Supervisor. Defendant claims that prior to receipt of these letters, alBhfet Supervisors in
the Food & Beveage Departmentncluding Plaintiff, were assigned shifts on a rotating
schedule, including one shift that began at 5:00am. Therefore, Defendant allegesfatred
Plaintiff to the position of Employee Café Kitchen Supervisor, which Defendant contends,
relieved Plaintiff of the rotating schedule and early morning shift reqairatl Buffet
Supervisors and provided artsistent weeko-week schedule.

Plaintiff counters that in response to the letters from her treating physbmamwas
called into aneeting with Perry Wiley, theictor of the Food & Beverage Department and
Luisa Heifner, the head of Human Resources. Plaintiff claims that in this mettengas
presented witlmultiple disciplinary corrective eion noticesand she assumed she whsu to
be terminatedHowever, sheontested the validity of each of thetices andheywere
withdrawn by the end of the meeting; namas ever placed in Plaintiff's personnel file.

Plaintiff further alleges that apptionately two weeks after this meeting, she was forced
to accept théransfer to the Employee Café Kitchen Supervisor position. She claims thisrposit
had not been filled for several years and that the position was a ‘jplesitton. Dkt. No. 31, Ex.
4, Cerlach Depat 57, 88Plaintiff assertshat she was transferred to this position because
Defendant knew the position would be eliminated in a matter of months due to upcosting
cutting measures (indeethet position was eliminated approximately sixntins after she was

transferregl



1. DISCUSSION

A. Standard of Review

Summary judgment is appropriate if, drawingratisonable inferences in favor of the
nonmoving party, “the movant shows that there is no genuine dispute as to any ffisatesiad
the movant is entitled to judgmea a matter of law.” Fed.R.Civ.P. 56(@glotex Corp. v.
Catrett 477 U.S. 317,22 (1986).

B. Analysis

The ADA was enacted in 1990 to “prevent otherwise qualified individuals from being
discriminated against in erlgyment based on a disabilityGaul v. Lucent Techs. Incl34 F.3d
576, 579 (3d Cir. 1998) (citing 29 C.F.R. pt. 1630, app. at 347-48 (1997)). Under the ADA,
employers are prohibited from "discriminat[ing] against a qualified individual avdtsability
beause of the disability of such individual in regard to job application procedures, tlgg hirin
advancement, or discharge of employees, employee compensation, job training, atetrother
conditions, and privileges of employment.” Id. (quoting 42 U.S.C. § 12112(a) j1oRB)ntiff
alleges that Defendant transferred her to a position that it knew would be elimmatad af
costcutting measures because she suffers from physical disabilities arefjhadted
accommodations for the same. Dkt. No. 1 at 1 16. Flaaserts that Defendant’s action

violates the ADA and PHRA.

2 The Third Circuit has held that the “PHRA is to be interpreted as identicalaoafeantidiscrimination lavg

except where there is something specifically different in its languaéring that it be treated differentlyFbsold

v. Justice 409 F.3d 178, 184, n. 8 (3d Cir. 2005) (quofiogleman v. Merch Hosp., In@83 F.3d 56,1567 (3d

Cir. 2002)).The parties do not claim that this Court should apply PHRA in a manfferedif from the provisions of
ADA. Therefore, the Court will applio Plaintiff's PHRAclaims to the same federal standard applicable to her
ADA claims.



Plaintiff' s claims arggoverned byhe familiar burden shiftinffameworkof McDonnell
Douglas Corp. v. Greert11 U.S. 792 (1973), aritexas Dep’t of Cmty. Affairs v. Burdinb0
U.S. 248(1981). Under this framework,|&ntiff bearstheinitial burden of establishing a prima
facie casef discrimination McDonnell Douglas411 U.S. at 8024f she is able to establish a
prima facie case, “the burden shifts” to Defendant to “articulate sontienatg,
nondiscriminatory reason” for the adverse employment action it took againkt.hHe
Defendant carries thisurden, the burden of production shifteck to Plaintiff to establish by a
preponderance of the evidertbat Defendant’groffered rason wasnerely a‘pretext for
discrimination.ld. at 804. If Plaintiff is unable to meet either of her burdens under this
framework, Defendant is entitled to summary judgment. On the other hahantifPsatisfies
both of these burdens, summary judgment must be denied.

1. Plaintiff Statesa Prima Facie Case of Discrimination

In order to establish a prima facie cadeliscrimination under the ADA (and the PHRA),
Plaintiff must demonstraté(1) that [s]he is disabled within the meaning of the ADA, (@&t
[s]he is otherwise qualified for the job, with or without reasonable accommodatoh@)ahat
[s]he was subjected to an adverse employment decision as a result of disinmiiSalima v.
Tobyhanna Army Depo802 F.3d 177, 185 (3d Cir. 2010) (citifigylor v. Phoenixville Sch.
Dist., 184 F.3d 296, 306 (3d Cir. 1999)). Here, Defendant does not contest the first and second
elementof Plaintiff's prima facie cae. t does, howeer, challenge the thirdlementarguing
that the record does not support afitg that Plaintiff's termination was the result of
discrimination.

As an initial matter, Defendant argues that there is no direct evidence of diatiomin

the record. According to Defendant “[t|he record contains no evidence that gepdBet]



empoyee, let alone a decision maker, made any comments or took any actions ayjitlesici
[Plaintiff's] termination was motivated by her disabilities or use obaunodations.” Dkt. No.

32 at 11. Next, Defendant argues that Plaintiff's direct supervisor, Ms. Hoffoger was not
involved in “determining which positions would be eliminated in the cost-cutting reductions in
force.” Id. Therefore, Defendant claims, even if the record contained some evidence “that Ms
[Hoffman-]Porterharbored some discriminatory animus towards [Plaintiff],” Defendant would
still be “entitled to summary judgment because Ms. [HofffjRarter was not a decision maker
relative to the elimination of [Plaintiff's] positionld. at 11-12.

Defendant is mistakeifirst, Plaintiff isnot required to present dateevidence of
discrimination in order testablish her prima facie case. Rather, she can satisfy this requirement
through circumstantial evidenceee EEOC v. Grane Healthcare.C? F. Supp. 3d 667, 699
(W.D. Pa. 2014) (quotinBesert Palace, Inc. v. Cost&39, U.S. 90, 100 (2003)

(“Circumstantial evidence is not only sufficient to sustain a finding of ligldiit intentional
discrimination ‘but may also be more certain, satisfying and persuasive than direct evijlence.
Plaintiff claims that within just a few days of requesting accommodations,ahealed into a
meeting withMr. Wiley, the director of the Food & Beverage Department, and Ms. Heifner the
head ofHuman Resources. She claims that at the meeting she vgasteckwith several written
notices of disciplinary action artdat these notices were written up as a pretense for firing her
for seeking accommodatiofar her disabilitiesWhile the notices never made it into her
personnel file, Plaintiff's direct supervisivls. HoffmanPorter testified that she was instructed
by Mr. Wiley to create “multiple writeips on [Plaintiff]” before his meeting with Plaintiff. Dkt.
No. 31, Ex. 3 at 35 (HoffmaRerter Dep.). The close proximity in time between Plaintiff’s

request for accommodations and Mr. Wiley's request that Ms. HoffR@mer create “multiple”



disciplinary notices for Plaintiff istrong circumstantial evidence that Mr. Wiley was unhappy
that Plaintiff sought accommodations for her disabilities

In addition, Defendant concedes that Mr. Wiley is one of the individualsmadute the
decisionto eliminate Plaintiff's position. Based on the foregoing evidence that Mr. Wiley
requested that Ms. Hoffmdporter create several disciplinary write ups within a fevsddy
Plaintiff seeking accommodations for her disabilities, there is suffiedence in the record
for a trier of fact to reasonably conclutth@at Mr. Wileys decision was motivated by
discriminationanimus.Sege.g, Dkt. No. 31, Ex. 3 at 33-34Qkt. No. 31, Ex. 4at 7579
(Gerlach Dep.)Therefore, Plaintiff has established a prima facie case for discrimination

2. Plaintiff PresentsSufficient Evidence from which a Trier of Fact
Could ReasonablyConcludethat the Defendants Pro-offered Reason
for Firing Plaintiff | s False

Having determined that Plaintiff stated a prima facie claim for discriminanhder the
ADA and PHRA, theéburden now shifts to Defendatiat articulatea legitimate, non
discriminatory reason for its decision to terminate PldifdtDonnell Douglas411 U.S. at
802.Defendant claims that it eliminated Plaintiff's position as pae larger reductioin-force
and costeuttingmeasure prompted by increased competition from its compefilussis a
legitimate, nordiscriminatoryreason foreérminating Plaintiff, thus the burden returns to
Plairtiff to show that Defendant’stated reason for eliminating her positisas merely a pretext
for discrimination Id. at 804. Rintiff mustnow point to evidence thdtl) casts sufficientoubt
upon ... the legitimate reasongjoffered by[Defendant] so that a factfindeould reasonably
conclude that [theleason was a fabricatibor 2) permits thedctfinder to reasonably inféhat
discrimination was more likely than not a motivatimgleterminative cause of the adverse

employment action.Fuentesy. Perskie 32 F.3d 759, 762 (3d Cir. 1994).



Plaintiff presents the following evidence from which she claims the triecbtdauld
reasonable infer that discrimination was the motivating force behind her téomirfa) Mr.
Wiley requested Ms. HoffmaRerter to create multiple disciplinary notices after Plaintiff
requested accommodatifor her disabilitiedDkt. No. 31, Ex. 3 at 35 (Hoffman-Porter Dep.]
(2) Plaintiff was transferred to a “dead” position that had not been filled for a nainyears at
a time when the supervisors “knew that there [were] going to be some cuts comding,'38]
(3) Ms. HoffmanPorter testified that Plaintiff's accommodation resis could have been met in
Plaintiff's current (at the time she made the requgxsisition of Buffet Supervisotd. at 26-27)
and (4) at least one other individual of the four who were terminated anntiectisae Plaintiff
was terminated had also sought accommodations for a disability [Dkt. No. 3§,%Ex. 4

This Court findghatPlaintiff has created a dispute of fact as whethsrimination was
the motivating force behind Defendant’s decision to eliminate Plaintiff'sipnsitherefore,
Defendant’s motion for summary judgment must be deldedReso Products, Inc. v. Bosai
Minerals Group, Co., Ltd 158 F. Supp. 3d 406, 417 (W.D. Pa. 2016) (in deciding a summary
judgment motion, a court must “draw all reasonable inferences, and resolve all dofasr i

of the nonmoving party”j.

3 In support of this claim, Plaintiff submitted a copy of a Charge afridignation allegedly filed with the
Pennsylvania Human Relations Commission by Kathi L. Sinanbther employee who allegedly was terminated at
the same time that Plaintiff was fired. Defendant argues that this Stmurld ignore this “unauthenticated, unsworn
hearsay statement” as “patently inadmissihizkt. No. 41 at 10. While admittedly,éiCharge of Discrimination

was not attached to an affidavit verifying its authenticity, the statelnasndther indicia of authenticitg.g it

appears to be on an official EEOC form and was signed under the penalty of)pbtiueover, the Federal Rude

of Civil Procedure only requires that evidence relied on in defeating a surjudgrgent motion bécapableof
admission at tridl.Bender v. Norfolk Southern Cqor@94 F. Supp. 2d 593, 599 (M.D. Pa. 2014) (emphasis in
original). The Charge of Discrimirien satisfies this requirement.

4 Defendant devotes much of its reply in support of its motion for summedgyrjent to arguing that any challenge
Plaintiff makes regarding her transfer to the Employee Café Sspeposition is timebarred.Defendant is
mistaken. Plaintiff claims that her transfer to the Employee Café wasfgaplan by Defendant to “create temporal
space between the decision to terminate” Plaintiff and her request for accommadtas the decision to transfer
Plaintiff is directlyrelevant to Plaintiff's timely claim of discriminatiobkt. No. 1 at § 14.

8



V. CONCLUSION
For the foregoing reasons, the Court HEREBY DENIES Defendant’s motion for
summary judgment [Dkt. No. 31]. The Court further DENIES as MOOT Plaintiff’samdor
leave to file a sureply [Dkt. No. 42].
Dated this 18th day of September 2018.
W
Barbara Jafobs Rothstein
U.S. District Court Judge




