JOBE v. THE PRUDENTIAL INSURANCE COMPANY OF AMERICA Doc. 17

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

CAROLYN JOBE, )
)
Plaintiff, )
)
V. ) CIVIL ACTION NO.: 10-684
)
)
THE PRUDENTIAL INSURANCE )
COMPANY OF AMERICA )
)
Defendant, )

MEMORANDUM OPINION AND ORDER

CONTI, District Judge

Pending before the courttise motion to dismiss (the “Motion”) (Docket No. 4)ed
pursuant td-eceral Rule of Civil Procedurg2(b)(6),by defendanPrudential Insurance
Company of America (“defendant” or “Prudential’ln the Motion defendarseeks to dismiss
the complaint (théComplaint”YDocket No. 1-2) filed by plaintiff, Carolyn Jobe (“plaintiff” or
Jobe”). The Complaint wasled on April 27, 2010, in the Court of Common Pleas of
Westmoreland County, Pennsylvania &émak civil action wasemoved to this court on May 19,
2010,by defendant (Docket No. 1), pursuant to 28 U.S.C. § 143dfendantllegedfederal
jurisdictionexists under 28 U.S.C. § 1331, on the basisplaantiff's claimsarepreempted by
the Employee Retirement Income Security Act of 1974 (“‘ERIS29)|J.S.C .88 1001et seq.,
and under 28 U.S.C. § 1332, on the basigwdrdity between the parties

In the CamplaintJobe sets fortfour daimsbaseduponstatelaw claims 1) court |-
breach ofcontract;2) count Il — beach ofduty of good faith andair dealing 3) count Il1—

violations of Pennsylvania’s insuranioad fath statute 42 FA. CONS. STAT. 8 8371 and4) count
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IV — violationsof Pennsylvania’®nfair Trade Practices in Consumer Protection Law
(“UTPCPL"), 73 Pn. Cons. STAT. 88 2011 et seq andPennsylvania’s Unfair Insurance
Practices Acgt40 P. CONs. STAT. 88 1171.1 et seq.

On June 2, 2010, defendant fild Motion and a brief in support (Docket No. 5),
seekingdismissal with prejudice of atlaimson the basis thatlaintiff failed to state a claim
upon which relief can be granted. On July 2, 2010, plaintiff filed a brief in opposition to the
Motion. (Docket No. 11.) On August 26, 2010, the court held a hearing on the Motion. At the
hearing the court ruled thall claimsasserted in the Complaiatepreempted under ERISA.
Plaintiff did not dispute the coustrulings onits clains forbreach of contract at count I, breach
of duty of good faith and fair dealing at countdt,for violations ofthe UTPCPLat count V.
Plaintiff disputed the court’s ruling, however, withspect to the insuranbad faith claim at
count Ill. The ourt permitted plaintifuntil September 15, 201® amend the complaint by
assertinganyclaims plaintiff mighthave undeERISA. Plaintiff did not file an amended
complaint. For the reasons set forth below, which were also set forth on the redoechatting

on August 26, 2010, defendant’s Motion Maé granted.

Background

Plaintiff claimsthat she is entitled to damages resulting from an alleged delay in
approving her claim for lontgerm disability benefits The delay related to tteenountof time it
took defendant tprocess her claimPaintiff was employed by NiSourdec., which providedca
disability insurance plan to its employees for lost wages ie\bat that they beene disabled.
(Comp. 1111 47.) Plaintiff purchasedisability insurance under that plan through her employer.

(Id. 1 6.) Theinsurancepolicy was provided by Prudential.Id( 1Y 68.)



On or about October 29, 20@aintiff's treating physician diagnosed her with long-
standing relpsing multiple sclerosis causifgtigue and lack of endurance thaerfered with
her cognition and ability to work.ld. { 12.) On Novembed 9, 2007 Jobe filed aisability
claim. (Id. 1 13.) On or about March 6, 2008udential sent a letter to plaintiff initiating a
reviewof plaintiff's longtermdisability claim. (Id. § 28.) On May 8, 200&fdndant denied
plaintiff's long-term disability taim, based upon defendantisterminationafter reviewing
plaintiff's medical recordsthat Jobe was not disabledd.(f 37.) On or about June 9, 2008,
Jobe sent a letter to Prudential advising of the appeal of the dehed daim. (Id. 1 46.) O or

about November 6, 2008, Prudential approved plaintgfsn. (d. § 71.)

[l Standard for Motion to Dismiss

A motion to disniss tests the legal sufficiency of the complaifbst v. Kozakiewicz1

F.3d 176, 183 (3d Cir. 1993)n deciding a motion to dismiss the court is to view the facts
alleged in the complaint as true and to draw reasonable inferenfaa/or of the plaintiff.

Phillips v. County of Allegheny515 F.3d 224, 231 (3d Cir. 2008). The court does not base its

decision on whether it appears likely that the plaintiff will prevail on the mddtsThe factual
allegations pleaded by agntiff need only be a short and plain statement of the claim showing
that the pleader is entitled to relief and giving fair notice to the defendarmabftine claim is

and the grounds upon which it restd. (citing Bell Atlantic Corp. v. Twombly550 U.S. 544,

555 (2007)).
Though detailed factual allegations are not required to survive a Federal Ruté of C
Procedure 12(b)(6) (“Rule 12(b)(6)”) motion to dismiss, a complaint must provide ‘timan

labels and conclusions” and a “formulaic recitation of the elements of a cawgmoivall not



do.” Twombly, 550 U.S. at 555. “Factual allegations must be enough to raise a right to relief
above the speculative level” and sufficient to state a claim for relief that slgion its face.

Id. at 55556. “A claim has facial plausibility when the plaintiff pleads factual cdriteat

allows the court to draw the reasonable inference that the defendant is liab&erfostonduct

alleged.” Ashcroft v. Igbal 129 S. Ct. 1937, 1949 (2009) (citing Twom%0 U.S. at 556).

This “plausibility standard” does not, however, heighten the pleading requirenhents
Federal Rule of Civil Procedure 8(a)(2). Twomi#$0 U.S. at 569 n.14. But it does ask “for
more than a sheer possibility that a defendant had aotawfully.” Igbal 129 S. Ct. at 1949. In
order to cross over the “line between possibility and plausibility” the comyptaust plead facts
that are more than “merely consistent with” a defendant’s liabilityombly, 550 U.S. at 557.
“IW]here the wd -pleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged—but it has not ‘show[tiiat-the pleader is entitled to
relief.”” Igbal 129 S. Ct. at 1950 (quotin@gt: R. Civ. P.8(a)(2)).

Two principles underlie Twomblyand this court’s assessment of a motion to dismiss.
First, a court need not accept as true allegations that amount to legal conclicgiahd 29 S.
Ct. at 1949. “Threadbare recitals of the elements of a cause of acpportea by mere
conclusory statements, do not sufficéd. (citing Twombly, 550 U.S. at 555). Second, a
complaint must state a plausible claim for relief in order to survive a Rule J2fm{®n. 1d. at
1950. Ascertaining whether a plausible claimrigdief has been pled is a contesytecific task
that requires the court to draw on its judicial experience and common Eense.

Generally, courts are to notify plaintiffs that they have leave to amendtmeplaints

unless the amendment would be iné&ahle or futile. Grayson v. Mayview State Ho$293

F.3d 103, 108 (3d Cir. 2002) (reversing district court for failing to grant plaiigift to amend



when the district court did not specifically find that granting leave to amend would be
inequitable or futile). Allowing for amendment is consistent with Rule 15(a) df¢deral

Rules of Civil Procedure, which provides “leave [to amend] shall be freely given ktice so
requires.” A court, however, may decide to deny leave to amend for reasons such as undue

delay, bad faith, dilatory motive, prejudice, and futilitip.re Burlington Coat Factory Litig.

114 F.3d 1410, 1434 (3d Cir. 1997). The standard of legal sufficiency set forth in Federal Rule
of Civil Procedure 12(b)(6) determines whether a proposed amendment would bddutiAe
amendment is futile where the complaint, as amended, would fail to state aiptainwhich

relief could be grantedid.

II. Discussion

A. Arguments Presented

Defendant argues that plaintiff's state law claimspeEmpted by ERISA and are not
exemptfrom preemption undeERISA’s savingsclause 29 U.S.C. § 1144(b)(2)(A). Defendant
contends that ERISA does not provide any remedpléontiff's claims based upon state law
becausé¢he plan through whichplaintiff purchased her disability insurance policy is an
employee welfare benefit plamthin the meaning cERISA

Paintiff argues thathe actions complained of arise independently of ERISA and the
terms of the employee benefit plam the alternative, platiff argues thaeven ifherclaims fall
under the terms of the employee benefit phaar,insurance bad faith clajfiled pursuant to 42
Pa. Cons. STAT. § 8371 s exemptfrom preemption under the provisiooSERISA's savings

clause 29 U.S.C. § 1144J2)(A).



B. Statutory Framework

Congress enacted ERISA to

protect . . . participants in employee benefit plans and their
beneficiaries, . . by establishing standards of conduct,
responsibility, and obligation for fiduciaries of employee benefit
plans, and by providing for appropriate remedies, sanctions, and
ready access to the Federal courts.

29 U.S.C. §1001(b). “The purpose of ERISA is to provide a uniform regulatory regime over

employee benefits.” Aetna Health, Inc. v Daybd2 U.S. 200 (2004Rilot Life Ins. Co. v.

Dedeaux481 U.S. 41, 44 (1987) (“‘ERISA comprehensively regulates, among other things,
employee welfare benefits plans that, ‘through the purchase of insuranbemvise,” provide
medical, surgical, or hospital care, or benefits in the event of sickness, acdisiaitity, or

death.”) (quoting 29 U.S.C. § 1002(1phaw v. Delta Air Lines463 U.S. 85, 90 (1983jinding

thatERISA is a comprehensive statute designed to promote the interests of esploydleeir
beneficiaries iremployee benefit plajhs Congress intended to give the employers the
advantages of a uniform set of administrative procedures governed by a sirgfleegulations.

Fort Halifax Packing Co. v. Coynd82 U.S. 1, 11 (1987).

Whether a “plan” existwithin the meaning of ERISA is a question of fact to be
answered in light of all surrounding facts and circumstances from the point of view of a

reasonable person. Deibler v. United Food & @urcid Workers’ Local Union 23973 F.2d

206, 209 (3d Cir. 1997Fiting Wickman v. Nv. Nat'l Ins. Co, 908 F.2d 1077, 1083%Tir.

1990) (“[t]he crucial factor in determining whether a ‘plan’ has been estadlishenether [the
employer has expressed an intention] to provide benefits on a regular anértarigsis”). In

Minnis v. Baldwin Bros. InG.150 F. App’x. 118, 120 (3d Cir. 2005%he Court of Appeals for

theThird Circuitaffirmed that a plan, fund, or program exists if from the surrounding



circumstances a reasonable person can ascertain the intended benefits, a clafisiafiben
the source of financing, and the procedures for receiving benefits.
An “employee benefit plan” is covered under ERISA “if it is established ortenaed

(1) by any employer engaged in commerce or in any industry or
actvity affecting commerce; or

(2) by any employee organization or organizations representing

employees engaged in commerce or in any industry or activity

affecting commerce; or

(3) by both
29 U.S.C. 8 1003ERISAincludes arexpansive preemption provision, 29 U.S.C. § 1144(a),
which provides:

Except as provided in subsection (b) of this section, the provisions

of this subchapter and subchapter Il of this chapter shall supersede

any and all State laws insofar as they may now or hereafter relate

to any employee benefit plan described in section 1003(a) of this

title and not exempt under section 1003(b) of this title.
29 U.S.C. § 1144(a). The preemption provisions argetided to ensure that employee benefit

plan regulation would be “exclusivelyf@deral concern.” AetnaHealth 542 U.Sat208

(quoting_Alessi v. Raybestddanhattan, In¢ 451 U.S. 504, 523 (1981).

Once it is determined thatplan is an employee benefit plan trestate law claim is
preempted under ERISA if the state law giving rise to the claim “fg]dté the benefit plan in
that “it has a connection with or reference to such a plan,” even if the law isecdicsly

designed to affect employee benefit plaRdot Life, 481 U.Sat47 (quotingMetro. Life Ins.

Co. v.Massachusettgl71 U.S. 724, 739 (1985)).




The preemption clause, however, is subject to the savings clause which provides:
except as provided in subparagraph'(Bjpthing in this subchapter
shall be construed to exempt or relieve any person froneangf
any State which regulates insurance, banking, or securities.
29 U.S.C. § 1144(b)(2)(A)The savings clause gives states the power to enforce state laws that
“regulate insurance.’ld.
In the instant case, the parties do not dispute thadtiif’s disability benefits are
provided to her through an employee welfare benefit plan sponsored by her emplog/éno
provisions of ERISA at issue are the preemption clause and the savings clause.

C. Plaintiff's State Law Claims

1. Breach of Contract

At count |, pgaintiff claims thatdefendant failed timelto provide benefits contracted for,
thereby breadhg its duty to plaintiff undetheapplicable insurance policyn Pilot Life, the
United StateSupreme Court held that breach of caatrclaims based upon claims related to
benefits arising out of an employee benefit plan are preempted by ERI®ALife, 481 U.Sat
47. Likewise, he Court of Appeals for th&hird Circuit ruled that state laalaims for breach of

contractunder aremployee benefit plan are expressly preempted by ERE¥zbowski vU.S.

Healthcare, In¢.245 F.3d 266, 278 (3d Cir. 2001) (holding that suits against HMO’s and

1 29 U.S.C. § 1144(b)(2)(B) provides:

Neither an employee benefit plan . . . nor any trust established
under such a plan, shall be deemed to be an insurance company or
other insurer, bank, trust company, or investment company or to be
in the business of insurance or banking for purposes of any law of
any State purporting to regulate insurance companies, or
investment companies.

29 U.S.C. § 144(b)(2)(BgeeBarber v UNUM Life Ins. Co. of Am,. 383 F.3d 134, 137 n.2 (3d
Cir. 2004)(referring to same as the “deemer clause”).



insurance companies for denial of benefits, even when the claim is couched infteamsnon
law negligence or breach of contract are preempted by ERIS#9refore, plaintiff's breach of
contract claim must be dismissasl a matter of law, because it is clear from the ¢athe
complaint that plaintiff is ssering a state law claim againdefendant based on an alleged
mishandling of benefits owed pursuant to an employee welfare benefit plan tnatisey by
ERISA. Plaintiff did not dispute the court’s ruling with respect to her breach of @baleam at
the hearing on the Motion.

2. Breach of Duty of Good Faith and Fair Dealing

At count I, paintiff claims that defendant acted in bad faith and breached the contractual
duties of good faith and fair dealing while handliveg disability claim. This state law claim is
alsopreempted b¥ERISA’s express preemption clause, 29 U.S.C. § 1144€apuse the
contract that igllegedlybreached is an employee benefit plan under ERISZePilot Life ,

481 U.S.at47; Pryzbowskj 245 F.3chat278. Therefore, this claim must be dismissed for the
same reason plaintiff's breach of contract claim must be dismissed. fPthehtiot dispute the
court’s ruling on this claim at the hearing on the Motion.

3. Bad Faith Acts

At count Ill, plaintiff claims that defendant engaged in conduct in violation of

Pennsylvania’s &dfaith statute42 Pn. Cons. STAT. 8 8371, which providem relevant part
In an action arising under an insurance policy, if the court finds
that the insurer has acted in bad faith toward the insured, the court
may take all oftie following actions:
(1) Award interest on the amount of the claim from the date the
claim was made by the insured in an amount equal to the prime
rate of interest plus 3%.

(2) Award punitive damages against the insurer.



(3) Assess court costs and atiey fees against the insurer.

42 Pa. ©ONS. STAT. § 8371.

Plaintiff contends that the actions takend®sfendant violate legal duties that arise
independently of ERISA and the terms of an employee benefit plamtif maintains that
claims that aris under Pennsylvanialmd faith statute are separate and distinct canisaction
against insurers tharefully independent of any federally related contraotsupport, plaintiff

relies among others, upon Rosenbaum MUM Life InsuranceCo. of Ameica, No. 01-6758,

2002 WL 1769899, at **1-9 (E.D. Pa. July 29, 2002) (holding thatMZBNs. STAT. § 8371 is

not expressly preempted because it “regulates insurameel}Stone v. Disability lhagement

Services, Inc., 288 F. Supp. 2d 684 (M.D. Pa Z)Qsame).

Defendant arguehat plaintiff's claims brought under Pennsylvania’s bad faith statute
are preempted byRISA. Defendant argues thBRISA preemps 42 RA. CONS. STAT. § 8371
for two reasons.First, conflict preempion existsbecausel2 FA. CONS. STAT. § 8371sets forth
a separate enforcement schemeluding a punitive damages provisiovhich conflicts with
ERISA's exclusive civil enforcement provision in § 502(a), 29 U.S.C. § 1132(a). S#wand,
bad faith clains are preempted by ERISA because Pennsylvania’s insubaciithstatute
does not satisfy the requirements of ERISA’s savings clause, 29 U.S.C. § 1144(2)(A).
Defendant relies upon the decision of the Court of Appeals for the Third Cir@atlerv.

UNUM Life Insurance Company of America83 F.3d. 134 (3d Cir. 2004). The court agrees.

In Barber the court of appealseld that Pennsylvania’sadfaith statute42 B. CoNs.

STAT. § 8371js conflict preemptedby ERISAS civil enforcement remedyfind in § 502(a)or

z The court of appeals Barbercommented oetna Health

10



in the alternative, is expressly preempted under ERISA, 29 U.S.C. § 1144(a). The court of
appeals instructed that, although the statute is “specifically directediednosg’ it fails to

satisfy the requirements for the savings ataloscause it does not substantially affect risk

pooling between the insurer and the insurBdrber 383 F.3d at 143The courtof appeals

defined “risk” as the risk of occurrence of injury or loss for which the insurees¢pe

compensate the insuret. Risk pooling was described as spreading the losses over all risks in
orderto enable the insurer to accept each risk at a slight fractithre pbssibleaggregate

liability. Id. The courtnotedthat therisk pooling, or risk of disabilityis reflected in the policy
itself, and that th&ort of bad faith breach of an insurance contract is not ordinarily a risk
identified in the insurance policy as a risk of loss the insurer agrees to besirsured.”1d.

In Scheiblewv. Highmark Blue Shield243 F.App’x 691, 693 (3d Cir. 2007), the court of

Noting that ERISA's “integrated enforcement mechanism, ERISA
8 502(a),” is “essential to accomplish Congress' purpose of
creating a comprehensive statute for the regulation of employee
benefit plans,” the Court held “any stdéev cause of action that
duplicates, supplements, or supplants the ERISA civil enforcement
remedy conflicts with the clear congressional intent to make the
ERISA remedy exclusive and is therefore-preptal.” [ Aetha

Health, 124 S.Ct.jt 2495 (citingPilot Life, 481 U.S. 481, 54-56,
107 S.Ct. 1549). The Court explained “Congress' intent to make
the ERISA civil enforcement mechanism exclusive would be
undermined if state causes of action that suppleme®RHSA §
502(a) remedies were permitted, even if the elements of the state
cause of action did not precisely duplicate the elements of an
ERISA claim.”ld. at 2499-2500. In shoetna Health confirms

that conflict preemption applies to any “state cadsection that
provides an alternative remedy to those provided by the ERISA
civil enforcement mechanism” because such a cause of action
“conflicts with Congress' clear intent to make the ERISA
mechanism exclusiveld. at 2498 n.4.

Barber 383 F.3dat 140.

11



appeals cited its holding Barber recognizinghat state law claims arising out of tae
employee benefit plabrought under 4242 Cons. STAT. § 8371are preempted by ERISA

Although the courbf appealsn Barberdid not addressie question of punitive damages
in its analysis of the savings claysedid so under the conflict preemption analystating:

ReadingPilot Life, Rush Prudential, andAetna Health together,
a state statutesipreempted by ERISA if it provides “a form of
ultimate relief in a judicial forum that added to the judicial
remedies provided by ERISARush Prudential, 536 U.S. at 379,
122 S.Ct. 2151, or stated another way, if it “duplicates,
supplements, or supplaritee ERISA civil enforcement remedy.”
Aetna Health, 542 U.S. at--, 124 S.CT. at 2495 (citingilot Life,
481 U.S. at 54-56, 107 S.Ct. 1549). 42 Pa.C.S. § 8371 is such a
statute becaugeis a state remedy that allows an ERiSlan
participant to recovepunitive damages for bad faith conduct by
insurers, supplementing the scope of relief granted by ERISA.
Accordingly, 42 PA.C.S. § 8371 is subject to conflict preemption.

Barber 383 F.3d at 140The breadth of the analysis Barberwarrants the carlusion hat an

insurer’s exposure to punitive damages does not alter thef lisésanalysis théinsured agrees
to bear for its insured.Id. at 143. This finding is supportéy severaldistrict courtdecisions,
postBarber which foundthatthe renedy of punitive damages for bad fadiaims in

Pennsylvania bears no relation to the risk insured agdsesMartellacci v. Guardian Life Ins.

Co. of Am, Civ. A. No. 08-2541, 2009 WL 159293, at *3 (E.D. Pa. Feb. 19, 2009); Stout v.

American Feth of &., Cnty, and Mun. Emp®ist. Council 33 Civ. A. No. 08-4621, 2009 WL

159293, at *2 (E.D. Pa. Jan. 20, 20)own V. Independence Blue Crq<3iv. A. No. 08-1355,

2008 WL 2805600, at *6 (E.D. Pa. July 21, 2008).

Plaintiff's reliance ordistrict caurt decisiond decided prior t@arberis unavailing

because thosgecisions are overruled to the extent theginconsistent witlBarber Therefore,

3 SeeStonev. Disability Mgt Servs, 288 F. Supp. 2d 684 (M.D. Pa 2003); Rosenbaum v.
UNUM Life Ins. Co. of Am.No. 01-6758, 2002 WL 1769899 (E.D. Pa. July 29, 2002).

12



plaintiff's claim that the ERISA savings clause exempt$A2CoONS. STAT. § 8371 from the
preemption provisions of ERISA is not supported by law and must be dismissed.

4, Unfair Trade Practice and Consumer Protection Act

At countlV, plaintiff allegesthat the actions and omissions of Prudential violtted
mandates of the Pennsylvania Unfair Trade Practoel Consumer Protection Act, 78. P
CONS. STAT. § 20141 et seq. (‘UTPCPA®which provides in relevant part:

§ 201-9.2. Private actions

(a) Any persorwho purchase®sr leasegjoodsor servicegrimarily for personal,

family or household purposes aneibby suffers any ascertainable loss of
money or property, real or personal, as a result of the use or employment by
any person of a method, act or practice declared unlawful by section 3 of this
act [8 2013], may bring a private action, to recover actleinages or one
hundred dollars ($100), whichever is greater. The court may, in its discretion,
award up to three times the actual damages sustained, but not less than one
hundred dollars ($100), and may provide such additional relief as it deems
necessaryr proper. The court may award to the plaintiff, in addition to other
relief provided in this section, costs and reasonable attorney fees.

73 . CONS. STAT. § 201-9.7a).

TheCourt of Appeals for the Third Circuit has not addressed the vasether lRISA
preempts the UTPQR Several digict cours which addressed thissuefoundthat claims

brought pursuant to Pennsylvania’s UTPCPL are preempted by EF8&#Stout 2009 WL

159293 at *3; Brown, 2008 WL 2805600at *6; Viechnicki v. Unumprovident CorpCiv. A.

4 Within this claim, plaintiff included a clairfor aviolation of Pennsylva@ai's Unfair
Insurance Practices Act (“"UIPA”), 421. CONs. STAT. 88 1171.1 et seq. There is no private

right of action for an insured under the UIP8eeOlick v. Kearney451 F.Supp.2d 665,

678 (E.D.Pa.2006)(dismissing faintiff's claimwith prejudie under the Pennsylvania UIPA,
because there is no private right of acli@miting D’Ambrosio v. Nat'l Mut. Cas. Ins. Gal31

A.2d 966, 970Ra.1981). If there is a violation of the UIPA, however, the conduct that is
involvedmaybe considered when determining whether an insurer acted in “bad faith” under 42
PA. CoNs. STAT § 8371. _Romano v. Nationwide Mut. Fire Ins. C646 A.2d 1228, 1233 a.

Super. Ct. 1994).
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No. 06-2460, 2007 WL 433479, at *6 (E.D. Pa. Feb.8, p@be v. Billeter Civ. A. No. 06-
113, 2006 WL 3227765, at *7 (W.D. Pa. Nov. 3, 2006). Pennsylvania®OBR is a generally
applicable statuteot specificallydirected toward entities engaged in insurantie claim
asserted by plaintiff under the UTPCPAreempted by ERISAecause the claim relatéoan
employeebenefitsplan and is asserted undertats statute thas not directed to insurance.ike

plaintiff's other state law claims at counts I, Il, and Ill, this claim must baidged.

V. Conclusion

Upon review of the parties’ submissions, a hearing on the Mamhfor the reasons set
forth above and at the hearing, the court fildd counts I, II, 1l andlV raisestate law claims
which are preempted by ERISAThe claimgelate toan ERISA employee benefit plan, aiadl
outside of the protective ambit of ERISA’s savings clause, 29 U.S.C. §a&4A). Plaintiff
was afforded an opportunity to amend the Complaint and declined to so. Under those

circumstances, the Complaint will be dismissed with prejudice.

V. Order

And now this 2% day of September, 2010,

IT IS HER EBY ORDERED thatdefendant Prudential Insurance Company of
America’s Motion to dismiss the Complaint filed by plaintiff Carolyn JOl8RANTED and
the Complaint iDISMISSED with prejudice. The clerk shall mark this case closed.

By the court:
/s JOY FLOWERS CONTI

Joy Flowers Conti
United States District Judge
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