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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

SHAWN MOHNEY, Administrator of the
ESTATE OF LEVI MOHNEY, Deceased,
%
2:11-cv-340
COMMONWEALTH OF PENNSYLVANIA;
PENNSYLVANIA STATE POLICE; SCOTT
NEAL, individually and in his official capacity
as an officer of the Pennsylvania State Police;
JEFFREY WILSON, individually and his official
capacity as an officer of the Pennsylvania State
Police; ROBERT HAGETER, individually and
his official capacity as an officer of the
Pennsylvania State Police; ALLEN
CARMICHAEL, individually and his official
capacity as an officer of the Pennsylvania State
Police; LOUIS DAVIS, individually and his
official capacity asan officer of the Pennsylvania
State Police; FRANK PAWLOWSKI,
individually and his official capacity as
commissioner of the Pennsylvania State Police;
and JOHN DOE(S) 1 through 10, individually
and in their official capacities as employees of the
Pennsylvania State Palice;

N N N N N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court is G@EFENDANTS COMMONWEALTH OF
PENNSYLVANIA (“Commonwealth”), PENNSYLWNIA STATE POLICE (“PSP”), CAPT.
SCOTT NEAL (“Neal”), SGT. WILSON (“Wilson), TROOPER HAGETER (“Hageter”), CPL.
CARMICHAEL (“Carmichael”), CPL. DAVE (“Davis”) AND FORMER COMMISSIONER,
FRANK PAWLOWSKI'S (“Pawlowski”’) MOTION TO DISMISS PURSUANT TO RULE
12(b)(6) (Document No. 10), with brief in suppocument No. 11). Plaintiff Shawn Mohney

(“Plaintiff”), the duly appointed representativetbt estate of Levi Mohney (“Decedent”), has
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filed a Memorandum of Law in Opposition to thetion to Dismiss . . . (Document No. 12).

Accordingly, Defendants’ motion is now ripe for disposition.

Factual and Procedural Background

As the law requires, all dispad facts and inferences thiecen are resolved in favor of
Plaintiff, the non-moving party. The followingdts are drawn from the Amended Complaint,
and the factual allegations therein are accepsatue for the purpose of this Opinion.

This tragic case arises out of an encouaté¢he residence oféhDecedent’s girlfriend on
March 18, 2009. For reasons unstated mAmended Complaint, Defendants Dauvis,
Carmichael, and Hageter (collectively, the “Troopefendants”) were callet the residence at
approximately 7:30 p.m. The Decedent, who isgaiteto have been mentally disabled prior to
and during the incident, had deashimself in gasoline before the Trooper Defendants had
arrived. The Amended Complaint states #il#tough Decedent was not armed or resisting
arrest, and in no way posed a threat “to afithe Troopers who entered the mobile horhe,”
(Amend. Compl. at § 24) they allegedly escaldte situation with ggressive tactics and
yelling. Eventually, after the Decedent did notngrdy with an order, Trooper Hageter fired his
taser weapon at the Decedent, after which Decdulast into flames. Ultimately, he died from
the burns that he suffered.

The Amended Complaint states that wheadpers Davis and Carmichael arrived at the
scene, they positioned themselves outside aaotine north side of the home. (Amend. Compl.
at 1 17). Trooper Hageter and another troopee wesitioned on the west side of the home.

(Amend. Compl. at § 17). Davis then amarbed the door and knocked, ordering the Decedent

! The Amended Complaint does not give any background leading up to the incident and ditzgs nitether

Decedent posed a threat to himself or others.
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to present himself. (Amend. Compl. at  18jter the Decedent came to the door, he was asked
to come outsidé. (Amend. Compl. at § 18). He declinéxe request. (Amend. Compl. at { 18).

There are no direct allegations that Traoldageter or the other Defendants knew that
the Decedent was disabled or regarded him as didablthe time. However, Plaintiff avers that
the Decedent’s mental illness was illustdabg two prior threats to commit suicide.

Specifically, Plaintiff points t@ report prepared after tbecedent’s death by an unnamed
trooper, which allegedly refereed a suicide threat the priweek to which Trooper Davis had
allegedly responded. (Amend. Compl. at § Z&)rther, the investigating trooper allegedly
checked off on his report that the Ddeat had a mental health condition.

Even though Trooper Davis allegedly knewttthe Decedent suffered from a mental
illness, Plaintiff avers that the Trooper Defendants did nothing to defuse the “tense situation,”
such as calling for a CRISIS Intervention Team or back-up personnel with proper training in
handling mentally disabled individuals. (Amendnga. at 1 22). Instead, they allegedly rushed
into the mobile home and yelled at the Decedeltie on the ground. (Amend. Compl. at § 24).
When the Decedent did not go to the groundrdsred, it is alleged that Trooper Hageter
deployed his taser, which was being usetbarb” mode. (Amend. Compl. at § 25).

As soon as the taser barbs contacted the Decedent’s body, he burst into flames because
his clothing had been doused with gasolitémend. Compl. at ] 26, 27). The flames, which
engulfed the Decedent from head to toe, were eventually extinguished, but not until after the
Decedent had suffered serious burns overtypiaight (98) percent of his body. (Amend.

Compl. at  26). He died several houtsia (Amend. Compl. at | 26).
Plaintiff avers that there was enough gasoline on the Decedent’s clothing and in a

container that he was holding that the Trooper Defendants should have been aware of its

2 Plaintiff avers that when theebedent came to the door, the Trooper Defendants could see his hands and noted

that he was not carrying a weapon. (Amend. Compl. at 1 19).
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presencé. (Amend. Compl. at  27). Further, itfgintiff's contention that the Trooper
Defendants were aware of or should have lzeeare of the rules and warnings provided by
Taser International, Inc., the ma#acturer of the tas@llegedly used by Boper Hageter, with
respect to the use ofsrs in the presence of flammabletenls such as gasoline. (Amend.
Compl. at | 28-29).

Plaintiff, individually and ag\dministrator of the estataf Levi Mohney, filed his
Original Complaint (Document No. 1) withi$hCourt on March 15, 2011. The following were
named as defendants: the Commonwealth, R8&, Wilson, Hageter, Carmichel, Davis,
Pawlowski, and unnamed “policefiokers, supervisors, trainensstructors, employees, agents,
and/or employees,” identifieas “John Doe(s) 1 through 1h.Defendants filed a motion to
dismiss pursuant to Fed. R. Civ. P. 12(bJ(®ycument No. 7). Imesponse, on May 27, 2011,
Plaintiff filed a four-count Ameded Complaint (Document No. 9).

In Count I, the Amended Complaint sets forth claims pursuant to 42 U.S.C. § 1983
against the Trooper Defendants and Neal, Wilaad, Pawlowski (collectively, the “Supervisory
Defendants”), alleging that they cad Plaintiff to suffer fatal injuries in violation of his Fourth
and Fourteenth Amendment rights. Specificallaimliff avers that aa result of the Trooper
Defendants’ conduct, the Decedent was deprivadsofight to protection against unreasonable
and excessive force, to be secure in his persahtcatue process of law. Plaintiff further avers
that the Supervisory Defendamiscouraged, tolerated, ratifiechcawere deliberately indifferent

to a number of “patter[n]s and practices, andamst” related to the usd# excessive force “and

% Itis unclear whether the Trooper Defendants observed that the Decedent was holding a cogtsiokm@br

how they should have known that he had doused himself in gasoline.
4 According to the docket entries in this case, none of the John Doe Defendants have been served in this matter.
Nor has an attorney entered an appearance on their behalf.
® Because of the filing of Plaintiff's Amended Comptathe Motion to Dismiss th@riginal Complaint filed by
Defendants on May 10, 2011 (Document No. 7), wilDEENIED ASMOOT.
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to the need for more or different training, supaonsinvestigation, or digpline” with regard to
the proper use of tasers and intgi@n with disabled individuals.

Plaintiff alleges in Count Il that the @ononwealth, PSP and Supervisory Defendants
failed to put in place reasonablepedures for interacting with m®ns with mental disabilities,
even though they knew that a large percentagmlde encounters occur with such persons, in
violation of Title Il ofthe Americans with Disabilities A¢*ADA”) and the Rehabilitation Act
of 1973 (“RA"). The remaining counts state aotaiunder the Pennsylvania Survival Act, 42 Pa.

C.S.A. § 8302, and the Pennsylvaniaongful Death Act, 42 Pa. C.S.A § 83D1.

Standard of Review

A motion to dismiss pursuant to Fed. R. Gv.12(b)(6) challenges the legal sufficiency
of a complaint. The Court must accept as alligvell-pleaded facts and allegations, and must
draw all reasonable inferences therefrom in faofdhe plaintiff. However, as the Supreme
Court made clear iBell Atlantic Corp. v. Twombjyp50 U.S. 554, 555 (2007), the “factual
allegations must be enoughrtise a right to relieflave the speculative levelld. The
Supreme Court has subsequebtigadened the scope of thigjsgrement, stating that only a
complaint that statesghausible claim for relief survives a motion to dismiss&shcroft v. Igbal

--U.S. --, 129 S. Ct. 1937, 1950 (2009) (emphadited). A district ourt must conduct a two-

® Defendants do not seek dismissal of Counts Ill and IV of Plaintiff's Amended Complaint, which are premised o

Pennsylvania’s Survival and Wrongful Death Acts. These are not independent, substantive causeshaftact

rather are separate and distinct mechanisnwvghligh a plaintiff may assert underlying clainSee Sullivan v.

Warminster Twp.2010 WL 2164520, * 6 (E.D. Pa. 2016)olmes v. Lado 602 A.2d 1389, 1394|locator denied,

530 Pa. 660, 609 A.2d 168 (1992). A wrongful death action compensates a decedent’s survivors for the losses they
have sustained as a result of the decedent's wrongful dediicz v. Southeastern Pennsylvania Transportation
Authority, 606 A.2d 427, 431 (1992). “It is not an action for damages sustained by the deckased.”

Hendrickson274 B.R. 138, 150 (Bkrtcy. W.D. Pa. 2002) (cithgnnick v. Scheiwed13 A.2d 318, 319 (1955)).

On the other hand, “a survival action is not a new cauaetmm but is a continuation in the deceased's personal
representative of the cause of action whictraed to the deceased under the common laav(Eiting Harvey v.

Hassinger 461 A.2d 814, 817 (1983)).



part analysis when presented wdtimotion to dismiss for failure &iate a claim. First, the Court
must separate the factual anddkelements of the clainf-owler v. UPMC Shadysid&78 F.3d
203, 210 (3d Cir. 2009). Although the Court “mustegtall of the complat’s well-pleaded
facts as true, [it] may disragd any legal conclusionsld. at 210-211. Second, the Court “must
then determine whether the factiegéd in the complaint are sufficient to show that the plaintiff
has a ‘plausible claim for relief.” In other vas, a complaint must do more than allege the
plaintiff's entitlement to relief. A complaint h&s ‘show’ such an entitlement with its facts.”

Id. at 211 (citindgbal, 129 S. Ct. at 1949). The deterntina of “plausibility” will be “a
context-specific task that requires the revieywcourt to draw on its judicial experience and

common sense.”ld. at 211 (quotinggbal, 129 S. Ct. at 1950).

Legal Analysis

l. Count | — Section 1983 Claims Against the Supervisory Deferfdants

The Supervisory Defendants seek to disrities§ 1983 claims against them in both their
official and individual capacitiesaising two contentions. Firghey argue that as state
government officials, they are nstibject to suit in their offial capacities under § 1983. In
addition, the Supervisory Defendarargue that the Amended Cdaipt fails to allege facts
sufficient to establish that theyere “personally involved” ithe commission of the alleged
wrong, which they suggest is necessary for liabibtattach against them in their individual
capacities under § 1983.

Section 1983 does not create substantivegjdhit rather provides a remedy for the
violation of rights creted by federal lawCity of Oklahoma City v. Tuttl&71 U.S. 808, 816

(1985). To state prima faciecase under § 1983, a plaintiff sildemonstrate that: (1) the

" The Trooper Defendants do not challetigeclaims against them in Count I.
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alleged wrongful conduct was committed by a pewsttimg under color of state law; and (2) the
conduct deprived the plaintiff @f right, privilege, or immunity secured by the Constitution or
laws of the United States\icini v. Morra, 212 F.3d 798, 806 (3d Cir. 2000). Both elements
must be simultaneously preséa sustain a claim.

A. Official Capacity Claims

The Supervisory Defendants argue that Rilfis 8§ 1983 claims against them in their
official capacities should be dismissed. Thmu@ agrees. The United States Supreme Court has
instructed that suits against state governméidials in their official capacities should be
treated as suits against the state its@de Hafer v. Meldb02 U.S. 21, 25 (1991) (citing
Kentucky v. Grahamt73 U.S. 159, 166 (1985)). It is weBtablished that “a state is not a
‘person’ within the meaning of § 1983Will v. MichiganDept. of State Police191 U.S. 58, 65
(1989). Furthermore, although “state officiaterally are persons,” #y are not “persons’
under § 1983” and cannot be sued under the statlitat 71. Accordingly, the claims against
Defendants Neal, Wilson, and Pawlowskiheir official capacities will b®I SM|1SSED with
prejudice.

B. Individual Capacity Claims

The Supervisory Defendants also seek disaliof the § 1983 claims against them in
their individual capacities, argug that the allegations of imprapeustom or policy and failure
to train, supervise and discipé are not sufficient to estéi that these defendants were
personally involved in the allegedongful conduct. Plaintiff, imesponse, contends that the
claim is premised on the “deliberate indifferent®gory of supervisory liability, and thus facts
related to the Supervisory Defgants’ personal involvement the alleged misconduct need not

be pleaded.



Generally, in order to establish supervisoapiiity against governnme officials in their
individual capacities under 8§ 1983plaintiff must demonstrate th#te officials were personally
involved in the commission of the conduct alleg&hde v. Dellarciprete845 F.2d 1195, 1207
(3d Cir. 1988). “Personal involvement can hewn through allegations of personal direction or
of actual knowledge and acquiescenciel” However, the United States Supreme Court has
recognized a second theory of supervisory liabihtthat “there are limited circumstances in
which an allegation of ‘failure to trairan be the basis for liability under § 198&ity of
Canton, Ohio v. Harris489 U.S. 378, 387 (1989). In such caselaintiff must establish that
the alleged “failure to train amounts to delibenatéfference to the rightsf persons with whom
the [untrained persons] come into contadt’ at 388;see Stoneking v. Bradford Area School
Dist., 882 F.2d 720, 725 (3d Cir. 1989) (policymakeray be liable under § 1983 if they, with
“deliberate indifference to the consequencesdished and maintained a policy, practice or
custom which directly caused [the] constitutional harm”). Only then “can such a shortcoming be
properly thought of as a [government] ‘polioy custom’ that is actionable under § 198&ity
of Canton 489 U.S. at 388. Accordingly, Defendaate not correct insserting that personal
involvement is a necessary element of a viable § 1983 claim.

Nonetheless, even taken in tight most favorable to Plaiiff, the facts pleaded in the
Amended Complaint are not sufficient to consétdeliberate indifference. “[D]eliberate
indifference’ is a string# standard of fault, requiring protifat [an] actor disregarded a known
or obvious consequence of his actioBdard of Commissioners Bfryan Cty. v. Brown520
U.S. 397, 410 (1997). In view of that, the Sampe Court has explaingidat “[a] pattern of
similar constitutional violations by untrained emnges is ‘ordinarily necessary’ to demonstrate
deliberate indifference for purpes of failure to train.”"Connick v. Thompsor- U.S.--, 131

S.Ct. 1350, 1360 (2011).



In his Amended ComplainBlaintiff states that th8upervisory Defendants “have
encouraged, tolerated, ratifieacychhad been deliberately indifent to” a pattern of misconduct
involving, among other things, the use of excesRvee, the failure to establish proper
procedures with respect to enmters with mentally disabled isens, the improper use of taser
weapons, and the failure to discipline officesiso were the subject of prior complaints.

(Amend. Compl. at § 35). In addition, Plaintiff astthat the alleged “defency in training is
illustrated by [Decedent’s] treatment by the Defaridd (Amend. Compl. at I 23). However,
there are no facts offered in support of thasectusory statements. The Amended Complaint
does not establish the requisitdtpen of constitutional violationsecessary to make Plaintiff's
supervisory liability claim plausible on its facblor has Plaintiff provided any facts related to
prior encounters betweenentally disabled individualsho have doused themselves with
gasoline and PSP officers, which would demonstraeeed for the sort of specialized training
that Plaintiff alleges was lacking in this casee, e.gAgnello v. Straitiff 2011 WL 1458090, at
* 3 (W.D. Pa. 2011) (granting motion to dismiss because plaintiff failed to plead facts, which if
accepted as true, would show that defendants engaged in the requisite pattern of constitutional
violations). Therefore, the 8§ 1983 claimaagpt Supervisory Defendants Neal, Wilson, and
Pawlowski in their individual capacities will i SM1SSED.

Il. Count Il — ADA and RA Claims

In Count Il of the Amended Complaint, Plafhalleges that the Dfendants violated the
Decedent’s right to be free from discriminationtba basis of disability under Title 1l of the
ADA and 8 504 of the RA. The essence of thesendlas that the Defendants’ alleged failure to
train police officers for peaceful encounters withntally disabled persons and to establish a
policy for handling such encounters resultedistrimination against the Decedent and caused

him to suffer fatal injuries.



Title 1l of the ADA provides, irelevant part, that “nqualified individual with a
disability shall, by reason of sl disability, be excluded from gipation in or be denied the
benefits of the services, pr@gns, or activities by a publentity, or be subjected to
discrimination by any such entity.” 42 UGS.8 12132. Similarly, unde& 504 of the RA,

[n]o otherwise qualified indidiual with a disability in the United States . . . shall,

solely by reason of her or his disability, be excluded from the participation in, be

denied the benefits of, or be subjecte discrimination under any program or

activity receiving Federdiinancial assistance or under any program or activity

conducted by any Executive agency]|.]
29 U.S.C. 8§ 794. In order to state a claim under egitadute, a plaitiff must prove that he (1) is
disabled, (2) is otherwise quaditl for the services, programsamtivities sought or would be
qualified if the defendant had made reasonatidifications to the services, programs or
activities, and (3) was disaninated against solely on tbasis of his disability See Wagner v.
Fair Acres Geriatric Ctr, 49 F.3d 1002, 1009 (3d Cir. 1995). The ADA does not define
“programs, services or activiig however, the RA providesdah“program or activity’ means
all of the operations of . . . a department, agencyor other instrumenig} of a State or of a
local government[.]” 29 U.S.C. § 794(b).

A. Claims Against Trooper Defendarand Supervisory Defendants

Defendants first contend that the ADA aRA claims against each of the Trooper
Defendants and Supervisory Deflants should be dismissed. The Court of Appeals for the
Third Circuithas found that there is generallyindividual liability under the ADA.See
Emerson v. Thiel Colleg@96 F.3d 185, 189 (3d Cir. 2002). An exception exists when an
individual is sued for prgeective injunctive relief.See Koslow v. Commonwealth of
Pennsylvania302 F.3d 161, 168 (3d Cir. 2002) (“a perseeking purely prospective relief

against state officials for ongoingolations of federal law may swnder the ‘legal fiction’ of

Ex parte Younlg 209 U.S. 123, 159-60 (1908)]"). Howev@aintiff does not seek any form of
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injunctive relief. Accodingly, none of the Trooper Defendardr Supervisory Defendants may
be liable in their individal capacities for damages undatle 1l of the ADA.

Moreover, the RA applies ontg entities that receive federal financial assistanSee
Koslow 302 F.3d at 190 (quoting 29 U.S.C. § 794(ap\uling that the RAapplies only to “any
program or activity receiving Fed# financial assistance”)). dgause there is nothing in the
Amended Complaint which suggests that any efitidividual Defendants ithis case receive
federal financial assistance, they cannot be labde in their indivdual capacities under the
RA. In addition, because claims against state government officials in their official capacities are
in essence suits against the state itselt, Hafer502 U.S. at 25, the Court will treat Plaintiff's
ADA and Rehabilitation Act claims against theooper Defendants and Supervisory Defendants
in their official capacities as &8 against the Commonwealth and PSP.

As a result, the ADA and RA claimsagst individual Defendants Neal, Wilson,
Hageter, Carmichael, Daviand Pawlowski will béd1SMISSED with prejudice.

B. Claims Against the Commonwealth and PSP

The Court turns now to Plaintiff's ADA aridA claims against the Commonwealth and
PSP. Defendants raises several argumentgpijpost of the dismissal of these claims: (1) the
Eleventh Amendment of the United States Citutsbn bars ADA claims against the states and
their agencies, (2) neither the ADA or RA appliieshe context of an arrest made under exigent
circumstances such as those diégd by Plaintiff in his Amende@omplaint, and (3) even if the
ADA and RA claims are conceivablelaintiff has failed to allegfacts sufficient to establish
that the Decedent was “disabled” within the megrof the acts. The Court will address each of

these contentionseriatim
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1. Whether the Eleventh Amendment bRiaintiff's claims under the ADA
a. General Principles of Law

Defendants argue that Plaintiff's afas under Title 1l of the ADA against the
Commonwealth and PSP are barred by tlew&ith Amendment of the United States
Constitution. The Eleventh Amendment provides that “the Judicial power of the United States
shall not be construed to extetodany suit in law or equitfgommenced or prosecuted against
one of the United States by Citizeaf another State, or by Citizenr Subjects of any Foreign
State.” U.S. Const. Amend. XI. The Eleventhé@mment has been interfgd as a bar to suits
“by citizens against their own states” as wdbard of Trustees of the Univ. of Alabama v.
Garrett, 531 U.S. 356, 363 (2001)@arrett”). The prohibition against suits may be lifted if (1)
a state waives its immunity or (2) such immunity is abteddy an act of Congreskavia v.
Pennsylvania224 F.3d 190, 195 (3d Cir. 2000).

“Congress may abrogate the States' Eldv&mendment immunity when it both
unequivocally intends to do so and ‘act[s] pursuant to a valid grant of constitutional authority.”
Garrett, 531 U.S. at 363 (quotirigimel v. Florida Bd. of Regent§28 U.S. 62, 73 (2000)).

There is no question that Congseexpressed its unequivocal intemabrogate state sovereign
immunity when it enacted Title Il of the ADASee42 U.S.C. § 12202 (providg that “[a] State
shall not be immune under the [E]leventh [Almdenent to the Constitution of the United States

from an action in Federal or State court of compgtersdiction for a violatn of this chapter”).

Therefore, the only question before this Couwliether Congress’ puopted abrogation of the

8  The Court of Appeals for the Third Circuit has elishlad that “a state program or activity that accepts federal

funds waives its Eleventh Amendment immunity” amtherefore susceptible to suit under the Bawers v.
National Collegiate Athletic Associatipa75 F.3d 524, 545 (3d Cir. 2007). Presumably, both the Commonwealth
and PSP receive such assistance. #Alingly, Defendants do not seek disgal of Plaintiff’'s RA claims on
Eleventh Amendment grounds, and this section of thei@pinill focus solely on Plaintiff's claims under the
ADA.
12



states’ sovereign immunity is a valid exercise®Enforcement power pursuant to 8§ 5 of the
Fourteenth Amendment.

The United States Supreme Court has adoptiddee-step analysis for making such a
determination, as articulated @ity of Boerne v. Flore$21 U.S. 507, 529 (1997). Under the
Boernetest, a court must (1) identify “with some pisgon the scope of the constitutional right at
issue;” (2) examine whether Congress ideadifa history and patte of unconstitutional
discrimination by the states; and (3) determiether the rights and remedies created by the
ADA against the states are congruent and ptapwl to constitutionaijury sought to be
prevented.Garrett, 531 U.S. at 365, 368, 372-73.

Applying that test to Title | of the ADA, the Court @arrett found that “[t|he legislative
record of the ADA . . . fails to show that Congrdasin fact identify a peern of irrational state
discrimination in employment against the disableld.” Instead, Congressional findings focused
on employment discrimination the private sector, and “Congress assembled only such minimal
evidence of unconstitutional stadiscrimination in employmenigainst the disabled.Id. at
369-70. Accordingly, at the second step ofBloernetest, the Court held that Title | did not
validly abrogate the s’ sovereign immunityld. at 375.

With respect to suits brought under Titléthe portion of the ADA at issue in this
case), the Supreme Court has found thatentain circumstance€ongress has validly
abrogated the states’ Eleventh Amendment immunityleimessee v. Lang41 U.S. 509, 513
(2004), two paraplegic plaintiftsrought claims against the statel@innessee alleging that they
were denied access to the state courts duesiodisabilities. Alhough the Court framed the
specific issue before it narrowly, and limited itddiog to Title Il claims involving access to the
courts, it nonetheless explaingt “Congress enacted Title lla@gst a backdrop of pervasive

unequal treatment in the administratmfrstate services and programsd. at 524. Specifically,
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the Court noted that Congress had considevedkence of discrimination in areas such as
education, access to the couttansportation, communicatiortggalth care and other public
services.ld. at 529. Thus, unlike iGarrett,the second step of tiBoernetest was satisfied. At
the final step of th&oernetripartite test, the Court notedatt'unequal treatment of disabled
persons in the administration joflicial services has a longstory, and has persisted despite
several legislative efforts to remedy gh@blem of disability discrimination.’ld. at 531. In
light of such a history, thed@irt found that “Congress’ choseamedy . . . is congruent and
proportional to its object of enforcirtge right of access to the courtdd. at 532. Thus, “Title
II, as it applies to the class of cases implicatirggfundamental right of access to the courts,
constitutes a valid exercise obfigress’ 8§ 5 authority to enfortiee guarantees tie Fourteenth
Amendment.’ld. at 533-34.

The Supreme Court again addressed the walkdiCongress’ purpoed abrogation of the
states’ sovereign immunity withgpect to Title Il of the ADA irUnited States v. Georgi&46
U.S. 151 (2006). In that caseparaplegic state prison inmatehbght suit against the state, the
state Department of Correctigraad several individual stateigwn officials “challenging the
conditions of his confinement” in a Georgiason under 42 U.S.C. § 89 and Title Il of the
ADA. Id. at 154. The district court had dismissed plaintiff's § 1983 claim, finding that the
“allegations in the complaint were vague and constituted insufficient notice pleattingt”

155. The Eleventh Circuit Court of Appeatdversed because “[plaintiff's] multipfgo se
filings in the District Court alleged facssifficient to support a limited number of Eighth
Amendment claims under § 1983d. at 156. However, it “affirmed the District Court's
holding that [the prisoner's ADAglaims for money damagesaagst the State were barred by

sovereign immunity.”ld.
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The Supreme Court disagreed. In reaghis decision, the Court explained that
“[plaintiff's] claims for moneydamages against the State undéeTl were evidently based, at
least in large part, on conduct that independentiated the provisions @& 1 of the Fourteenth
Amendment” because the Due Process Clauigedfourteenth Amendent incorporates the
provisions of the Eighth Amendmenitd. at 157 (citingLouisiana ex rel. Francis v. Resweper
329 U.S. 459 (1947)). Therens doubt that Congress has théhauty to create a cause of
action that enables citizets vindicate their Fourteenth Amendment rights. at 158.
Therefore, the Court held that “insofar as Titlereates a private cause of action for damages
against the States for conduct thatually violates the Fourteenth Amendment, Title Il validly
abrogates state sovereign immunityd’ at 159 (emphasis original).

The Third Circuit Court of Apeals has instructed that,thre wake of the Supreme
Court’s decision irGeorgig courts must “(1) identify whit aspects of the State’s alleged
conduct violated Title II; (2) iddify to what extent such condualso violated the Fourteenth
Amendment; and (3) insofar as such miscondiatated Title Il butdid not violate the
Fourteenth Amendment, determine whethen@ress’ purported abgation of sovereign
immunity as to that class of conduct is nevertheless vaBdwers v. National Collegiate
Athletic Ass’n475 F.3d 524, 553 (3d Cir. 2007). Applied in the context of access to public
education, the Court of AppealsBowersdetermined at the outsettti'the alleged misconduct
.. . States a claim for violation of Titlebut not the Fourteenth Amendmentd. at 554. It
went on to note, however, that “[tihe Courtianeconcluded that Congress had clearly
identified a pattern of digélity discrimination with repect to public services.Id. Moreover,
the Court of Appeals found th'as applied to public educat, Title Il is a congruent and
proportional” response to the patterrdegcrimination identified by Congres#d. at 555. The

Boernetest was therefore met and “Congressauetghin its Constitutional authority in
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abrogating sovereign immunitnder Title 1l of the ADA” inthe context of access to public
schools.ld. at 556. The Court will now apply these principles to the facts of this case.
b. Whether Plaintiff has Alleged a Fourteenth Amendment Violation

Plaintiff contendghat the holding irGeorgiacontrols in this caskecause he has alleged
an actuaviolation of his FourteentAmendment rights. That iee contends that the facts
alleged in support of his ADA claim are the same facts that support his Fourth Amendment
claim, which independently violate § 1 of theurteenth Amendment, and thus, Congress was
empowered to abrogate the states’ Eleventh Amendment immunity.

The Court is not persuaded by this argumértie Supreme Counias established that
“[w]here a particular Amendment provides an explicit textual source of constitutional protection
against a particular sort of government bebguwhat Amendment, not the more generalized
notion of substantive due process, musthgeguide for analyzing these claimsg\tbright v.

Oliver, 510 U.S. 266, 273 (1994) (citigraham v. Connqr490 U.S. 386, 394 (1989)). Here,
Plaintiff in essence claims thttte Trooper Defendants used exces$orce in attempting to take
the Decedent into custody, allegedly in violatadrihe Fourth and Fourteenth Amendments, and
that the Supervisory Defendants are concomitaeiponsible for the alleged misconduct due to
a failure to train. The Fourth Amendment addes “excessive force claims aris[ing] in the
context of an arrest or invigatory stop of a free citizen.Graham 490 U.S. at 394. In

Graham the Supreme Court made clear that tlaims that law enforcement officers have used
excessive force — deadly or not — in the coursanddrrest, investigatpstop, or other ‘seizure’

of a free citizen should be analyzed underitberth Amendment . . . rather than under a
‘substantive due process’ approacid’ at 395 (emphasis in originaBee Fagan v. City of
Vineland,22 F.3d 1296, 1305 n. 5 (3d Cir. 1994) (“exces$ivee claims against the police are

actionable under the Fourth Amendment rather than the substemtivgonent of the Due
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Process Clause” of the Fourteenth Amendmef¢cordingly, Plaintiff has not stated a claim for
violation of the Foweenth Amendment.
c. Whether ADA’s Abrogation of Sovereigmmunity in Arrest Context is Valid

Having made that determination, the Court must now decide whether Congress’
purported abrogation of the stdtesmunity is nevertheless valignder the test established in
Boerne See BowersA75 F.3d at 553. At the first step of Beerneanalysis, the Court finds
that the right at issue in this case is the righie free from irrationaliscrimination on the basis
of disability. See Lang541 U.S. at 540 (explaining that “lBtll purports to enforce a panoply
of constitutional rights of disabled persons,” including the equal protection right to be free from
irrational discriminationBowers 475 F.3d at 554 (concluding “[t]hagtit at issue in this case, as
in Lang is the right to be free from irramal disability discrimination”).

Moving to the second step ofetlanalysis, the Court notes,did the Court of Appeals in
Bowers that in reaching its finding at this stage “[t]lh&hd Court considered evidence of
disability discrimination in a variety of publicrséces, not just limited to access to the courts.”
Id. at 554 n. 35 (citing.ang 541 U.S. at 523-26). Specifically, the Supreme Couraime
analyzed Title Il in a broad sense dodnd that “there was a docemted ‘pattern of unequal
treatment in the administration of a wide rargf public services, programs, and activities,
including the penal systemublic education, and voting.ld. at 555 (quotind.ang 541 U.S. at
525). As a result, while tHeaneCourt purported to limit its holdg to cases involving access to
the courts, several courts of appeals, inclgaur own, have nonetlesds recognized “that the
second prong of thBoernetest was conclusively established with respect to Title 1l by ame
Court.” Id. at 554 n. 35 (quotinGochran v. Pinchakd01 F.3d 184, 19Vacated412 F.3d 500
(3d Cir. 2005)) (Laneconsidered evidence disability discrimination in the administration of

public services and programs generally . . . antluded that Title Il in its entirety satisfies
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Boerne' sstep-two requirement that it be enactedeisponse to a history and pattern of States'
constitutional violations”§; see also Constantine v. Rectarsl Visitors of George Mason
Univ.,, 411 F.3d 474, 487 (4th Cir. 2005) (“[a]fteaneg it is settled that Title Il was enacted in
response to a pattern of unconstitutional loligg discrimination by States and nonstate
government entities with respecttte provision of public services’ssoc. for Disabled
Americans, Inc. v. Fla. Int'l Uniy405 F.3d 954, 958 (11th Cir. 20058)he Supreme Court [in
Lang ruled that the secoriBloerneinquiry was satisfied”).

Therefore, the Court’s step-two inquirynist limited to identifyng a history and pattern
of constitutional violations with respect to the parar conduct at issue in this case, i.e. police
encounters with mentally disabledlividuals. “[R]ather, the s®nd step of the analysis set
forth in City of Boernaequires a consideration of Title Il in a broader senZ&d-Campbell v.
Richman 2007 WL 1031399, at *9 (M.D. Pa. 2007). Thapreme Court has established that
Congress’ “finding, together with the extensiveael of disability discrimination that underlies
it, makes clear beyond peradventure that inadequatasion of public sevices and access to
public facilities was an appropriasebject for prophylactic legislationLang 541 U.S. at 529.
The Court is thus bound by that determination and finds that step twoBddneeanalysis has
been satisfied.

The third and final step of ti&oerneanalysis is whether tlremedies created by Title Il
are congruent and proportional to the pattdranconstitutional didaility discrimination
identified by Congress. The Supreme Courtihasucted that, unlike the second step of the

Boerneanalysis, step three requires the Couddosider the specific context of Plaintiff's

® The Third Circuit Court of Appeals’ opinion @ochranv. Pinchak 401 F.3d 184 (2005yas vacated pending
the Supreme Cotis decision inUnited States v. Georgi&46 U.S. 151 (2006)See Cochram12 F.3d 500.
Nothing in the Supreme Court’s decisior@erorgia howevergalls into question the validity of the conclusion
reached by both the majoriind dissenting judge @ochran,who agreed that “Title Il in its entirety satisfies
Boerne’sstep-two requirement.Cochran 401 F.3d at 191 n. 8. at 195 (Scirica, C.J., dissing) (noting that the
Court inLaneidentified a large body of evidence tlsatisfied the second step of Be@erneanalysis).
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claims and determine whether Congress appropriegsfyonded to the specitonduct at issue.
See Lang541 U.S. at 531 (explaining that at step thfeething in our caséaw requires us to
consider Title I, with its wide ugety of applications, as an undifetiated whole”).

Accordingly, the Court’s inquiry at steprée will focus on discrimination in the context
of encounters between law enforcement persband mentally disabled individualkanedid
not address the extent of irrational discriminatiothis area. Howevethe Court’s independent
review of the legislatig history of the ADA reveals that Caregs expressly considered a pattern
of such discrimination when it enacted the ADPor example, a report before Congress
identified “[ijmproper handling and comumication with handicapped persons by law
enforcement personnel” as an “area in wipobblems of discrimination occur.” U.S.
Commission on Civil Rights, Accommodating the Spectrum of Individual Abilities 165 (1983).
In addition, the House Committee on theliciary explained in its report:

In order to comply with the non-disarination mandate, it is often necessary

to provide training to pulz employees about disahili For example, persons

who have epilepsy, and a variety dafther disabilities, are frequently

inappropriately arrested and jailegtdause police officers have not received

proper training in the recogrot of and aid for seizures.
H.R. 101-485(1ll).

The Court concludes that Title II's “reasable modifications” mandate is a congruent
and proportional response to such a scenario. AsatheCourt made clear, Title Il “requires
only ‘reasonable modifications’ & would not fundamentally altéhe nature of the service
provided.” 541U.S. at 532. Indeed, the Judiciary Committee adtthat “[the above-described]
discriminatory treatment based on disabitign be avoided by proper training.” H.R. 101-
485(111). Providing police officersvith proper training for handig mentally disabled persons

would not impose an undue burden on the CommoltveaPSP. “It is, rather, a reasonable

prophylactic measure, reasonablsgtted to a legitimate end’ane 541 U.S. at 533.
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In summary, the Court finds that Title #is applied to casesvolving the interaction
between law enforcement personnel and mentadigbded individuals, ia valid exercise of
Congress’ authority pursuant to 8 5 of the Feenth Amendment. The Eleventh Amendment is
therefore not a bar to Plaintiff's AD&laims against the Commonwealth and PSP

2. Whether the ADA and RA Apply in the Context of Arrests

Defendants also maintain that the claim€ount Il should be dismissed because,
regardless of the ADA'’s constitutionality, the staty text of the ADA and RA is inapplicable
in the context of arrests. In effect, the gravamiktheir contention is that an arrest is not a
“program, service or activityfor purposes of the ADA/RA.

As several courts have noted, it is somevdificult to apply the concepts “otherwise
gualified” individual and “solely byeason of a disability,” as Wes the duty of reasonable
accommodation, to law enforcement encowsweith mentally disabled personSee, e.g.
Buchanan v. Maine469 F.3d 158, 176, n. 13 (1st Cir. 2004j]{(is questionable whether the
ADA was intended to impose any requirementgolice entering a residence to take someone
into protective or other custody beyond thasonableness requirement of the Fourth
Amendment”);Rosen v. Montgomery County, Marylad@1 F.3d 154, 157 (4th Cir. 1997)
(“calling a[n] . . . arrest a ‘progm or activity’ of the County . .strikes us as a stretch of the
statutory language and of tbhaderlying legislative intent”YHowever, although our appellate
court has not yet addressed whether the ADARMAdre applicable ithis context, it has

instructed that the terms “[p]rogram or actwifin the RA] . . . were intended to be all-
encompassing.’Yeskey v. Pa. Dept. of Correctiodd 8 F.3d 168, 170 (3d Cir. 1993@ff'd, 524
U.S. 206 (1998). Noting that “[the terms] inclu@d ‘of the operations of a department, agency,

special purpose district, or other instrumentalitya &tate or of a local government,” the Court in

Yeskeyeld that state and locally operated caioeal facilities come under the ambit of the
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ADA and the RA.Id. at 170-72 (citing 29 U.S.C. 8§ 794(b))he United States Supreme Court
unanimously affirmed the Court of Appeals'ltiog, concluding that “the statute’s language
unmistakably includes State prisomglgrisoners within its coveragePa. Dept. of Corrections
v. Yeskey524 U.S. 206, 209 (1998).

In Gorman v. Bartch152 F.3d 907 (8th Cir. 1998), tkmurt of Appeals for the Eighth
Circuit applied the Supreme Court’s rationalé/eskeyo ADA and RA claims brought by a
wheelchair-bound arrestee for injuries sustainbide being transported in a police van not
equipped with wheelchair restraints. The coeasoned that “[t]he fathat the statute can be
‘applied in situations not expssly anticipated by Congress domt demonstrate ambiguity. It
demonstrates breadth.Td. at 912 (quotingreskey524 U.S. at 212). Further the Court found it
immaterial that the plaintiff had not volunteér® be arrested, d]overed programs or
services do not need to be voluntaryd’ Accordingly, the Court held[plaintiff's] allegations
that the defendants denied him the benefit of pasist transporten appropriate in light of his
disability fall within the framework” of Title II'° Id. at 913.

The Fifth Circuit Court of Appeals has takemare limited view of the applicability of
Title 1l in arrest situations, regnizing such claims only in the absence of exigent circumstances.
See Hainze v. Richard207 F.3d 795 (5th Cir. 2000). Hminze,the plaintiff brought a claim
similar to the one here, i.e. he allegedtttine defendant countgiled to reasonably
accommodate his mental disability when taking mto custody after he had brandished a knife
and refused police orders during a standtdf.at 797-88. The court natéhe plaintiff's claim
was distinguishable from that dorman,which involved police condu@fter an arrest was

made. Id at 802. Furthermore, it explained:

0 InGohier v. Enright186 F.3d 1216, 1221 (10th Cir. 1998)e Court of Appeals for the Tenth Circuit also
recognized in dicta that a plaintiff may be able toestat ADA claim arising from pize conduct during an arrest.
However, because the plaintiff did not bring such a claim, the Court explained that whetheAthp@ies under
those circumstances “remains aromuestion in [the] circuit.’ld.
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[o]nce there was no threat to human saf¢he [defendants] would have been
under a duty to reasonably accommodatainfiff's] disability in handling and
transporting him. That would have puistttase squarely within the holdings of
Pennsylvania Dep't of Corrections v. Yes&ag the cases that have followed.
Id. Thus, it held that “Title Il does not applyda officer's on-the-streeesponses to reported
disturbances or other similar incidents prior to the officer’'s securing the scendd.
Defendants suggest tHafaintiff's claim must be dismissed under thainzeCourt’s
exigent circumstances limitatidh. However, other district courtsithin the Third Circuit have
recognized ADA claims in the context of arrestsmatter the circumstances. For example, in
Schorr v. Borough of Lemoyn243 F.Supp.2d 232, 238-39 (M.D. Pa. 2003), the court
distinguishedHainze finding that, unlike in that case, “|p]ntiffs have not brought this action
against any of the officers inwad, nor are they challengingetidegree of force used by the
officers, and any exigent circumstances atitne of arrest are therefore irrelevantd. at
2382 Instead, the plaintiffs’ claim was premised the Borough'’s allegefilure to train its
police officers for peaceful encounters with méntdisabled individuals, which occurred well
before the incident in questiohd. Thus, because “the plain language of the statute, other
legislative materials, and caseepedent all stronglyndicate that . . . modifying police practices

to accommodate [disabled persons]’ falls wittiia ADA, the court held that the plaintiffs’

claim was cognizabl®. Id.

1 Even assuming that our appellate court would adopt the rdkginzeand accepting as true Plaintiff's

allegation that there were no exigent circumstances prédlamtiff's Amended Complaint would still fail to state a
claim upon which relief could be granted for reasons explained below.
12 As explained above, the Court has dismissed the ADA and RA claims against the individualridefenda
13 The rationale iSchorrhas been found persuasive by a number of courts within our CiBeet. e.gHogan v.
City of Easton2004 WL 1836992, at *{E.D. Pa. 2004) (concluding “the Colamt states a valid claim under the
ADA based on the failure of the [defendants] to priypieain its police officers for encounters with disabled
persons”)Arnold v. City of York2004 WL 2331781, at *8 (M.D. Pa. 2004) (applyBchorrand concluding that
“plaintiffs may proceed with their ADANnd Rehabilitation Act cause of actionByodlic v. City of Lebangr2005
WL 2250840, at *5 (M.D. Pa. 2005) (sameit see Waller ex rel. Estate of Hunt v. Danville, ¥86 F.3d 171, 177
n. 3 (4th Cir. 2009) (explaining “[w]hile plaintiff attempits pose training in dealing with those with mental health
problems as an ‘accommodation,’ it is well-settled that the failure to train must have caused some violation of law
for an action against a municipality to lie”).
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Based on these decisions, as well abert’'s independent review of the ADA’s
legislative history as discussed abave Court finds that Titld of ADA is potentially
applicable in the coekt of arrests.

3. Whether Plaintiff Pleaded Facts Sufént to State a Claim under the ADA/RA

While such a claim may be conceivable, @murt notes again that it does not fit neatly
into the statutory language of the ADA/RAtbe established framework for analyzing an ADA
or RA claim. Thus, it is important to plealll @ the factual circumsinces necessary to make
such a claim plausible. The difficulties in tloizse arise at the firahd second prongs of the
prima faciecase claim of discrimination.

With respect to prong one, i.e. whether Rtifh sufficiently alleged that the Decedent
was disabled as defined by tABA/RA, Defendants contend thBlaintiff has failed to plead
any facts relative to how theebedent’s alleged mental condition constituted a “disability” that
substantially limited a major life activity. Plaintiff responds by arguing that the Decedent was
at least “regarded as” being disabled. In suppbthat contention, Plaintiff notes that the
unnamed PSP officer investigating the incidemcked off and reported that the Decedent
suffered from a mental healtlondition. In addition, DefendaBtavis had allegedly been called
in response to the Decedent’s suicide attempptioe week. Thus, according to Plaintiff, he

should have known that the Decedent had a mental impairment.

14 Under the ADA, disability is defined as (A) havinghysical or mental impairment that substantially limits one

or more major life activities, (B) having a record oflsimpairment, or (C) being regarded as having such
impairment. See42 U.S.C. 12102(1). Prior to Congress’ passage of the ADA Amendment Act of 2008, Pub.L. No.
110-325, § 2(b)(1)-(6), 122 Stat. 3553 (2008) (“ADAAA"), there were two ways in which a pewatthbe
regarded as being disabled: “(1) a covered entity mistakenly believes that a person has a physical impairment that
substantially limits one or more major life activites(2ya covered entity mistakenly believes that an actual,
nonlimiting impairment substantially limits one or more major life activiti€dutton v. United Airlines, Inc527
U.S. 471, 489 (1999). However, with the passage of the ADAAA, which became effective January 1, 2009 and
overruledSutton “[a]n individual meets the requirement of ‘being regarded as having such an impairment’ if the
individual establishes that he or dias been subjected to an action prisvéibunder this chapter because of an
actual or perceived mental impairment whether or not the impairment limits or is perceived tariajor éfe
activity.” 42 U.S.C. § 12102(3)(A). The subject incident occurred after the ADAAA took effect, and thus the Court
will discuss Plaintiff's claims with regard to the ABA'’s definition of “regarded as being disabled.”
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The Court finds this reasoning problematic for saveeasons. First, it is immaterial that
an unnamed investigating trooper noted in a pustent report that thhDecedent had suffered
from a mental disability. Plaiifit has not alleged that the Dednt had a record of a mental
condition or impairment before the incide@f. Eshelman v. Agere Systems,,|I664 F.3d 426,
437 (3d Cir. 2009) (explaining thtt be considered as havingracord of such impairment”
within the meaning of the ADAg plaintiff must “provide evidnce that [defendant] relied upon
her record of impairment in making its employrhdecision”). In thicase, the report was
createdafter the alleged discriminatory conduct took pladénerefore, it could not have formed
the basis for the alleged discrimination.

In addition, even if the Court acceptstage that Defendant Davis knew of the
Decedent’s alleged mental disilgi Plaintiff has not pleadedny facts which would allow the
Court to impute such knowledge to any of theeotDefendants. In piular, Trooper Hageter
allegedly used the taser improperly, and the Bugpay Defendants allegéy failed to provide
adequate training, but there is no avermentdhgtof them were aave of the Decedent’s
alleged condition. The Court of Appeals for fterd Circuit has found i, in the context of
employment discrimination claims brought untler ADA, “knowledge of one party cannot be
imputed to another who is making the hiring decisi@training v. AT&T Wireless Services,
Inc., 144 Fed.Appx. 229, 232 (3d Cir. 2005) (it is axitmthat the employer must be aware of
the disability) (citingOlson v. General Elec. Astrospad®1 F.3d 947, 955 (3d Cir. 1996);
Kania v. Pottey 358 Fed.Appx. 338, 343 n. 8 (3d Cir. 2009) (finding no basis on which to
impute knowledge of co-worker to decisionkeawhere decision maker never spoke about
plaintiff job applicantwith co-worker).

The Court finds that the same rationgbplées to ADA/RA claims in the context of

arrests. Whether or not each Defendant reghtde Decedent as disabled bears directly on
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whether such Defendant assumed a duty to reagoaecommodate Plaintiff's alleged disability
and the scope of that duty. Here, Plaintiff's émled Complaint is simply devoid of any facts
from which the court could impute Defendd@uvis’s alleged knowledge to the other
Defendants. Thus, the Court finds that Pl#fitid not sufficiently plead that the Decedent was
disabled or that the Defendants were awareatfdisability within tle meaning of the ADA and
RA.

Moving to prong two of th@rima faciecase of discriminatiorgny duty of reasonable
accommodation that Defendants may have hadpsraent on the factual circumstances at the
residence of the Decedent’s girlfriend. As tloaiffh Circuit Court of Appeals has observed in
addressing this issue, “[rleasonableness in law is generally assessed in light of the totality of the
circumstances . . . [aJccommodations that mighexpected when time is of no matter become
unreasonable to expect when time is of the essealler ex rel. Estate of Hunt v. Danville,

VA 556 F.3d 171, 175 (4th Cir. 2009). Plaintiff bgldsserts that the Decedent posed no threat
to any of the troopers and was not activelystasy arrest. However, the Amended Complaint
fails to state why the Trooper Defendants weaked to the scene and whether the Decedent
posed a danger to himself or others who imaye been present in the home — critically
important facts in determining what a reasdeatcommodation would be what Plaintiff

termed a “tense situation.” (Amend. Compl.fe24). Moreover, even if Defendants were aware
that the Decedent had a mertahdition, the Complaint fails taver facts to show that the
Defendants should have reasonably anticipéaad accommodated) that he would have doused
himself with gasoline.

In summary, the Court concludes that an ARA/claim is theoretically possible under a

law enforcement encounter scenario. None®lthe Court finds @l Plaintiff has not
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sufficiently pled facts to supportausible claim in this casé herefore, Defendants’ Motion to

Dismiss Plainitff's ADA aad RA claims will beGRANTED without prejudice.

Conclusion

In accordance with the foregoing, the MOTION TO DISMISS pursuant to Fed. R. Civ. P.
12(b)(6) (Document No. 10) filed by the Defendants wilG®RANTED. The Supervisory
Defendants, the Commonwealth, and the PSP will be dismissed as parties. The Trooper
Defendants will be directed to file an Answer as to Counts I, Ill and IV of the Amended
Complaint.

An appropriate Order follows.

McVerry, J.
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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

SHAWN MOHNEY, Administrator of the
ESTATE OF LEVI MOHNEY, Deceased,
%
2:11-cv-340
COMMONWEALTH OF PENNSYLVANIA;
PENNSYLVANIA STATE POLICE; SCOTT
NEAL, individually and in his official capacity
as an officer of the Pennsylvania State Police;
JEFFREY WILSON, individually and his official
capacity as an officer of the Pennsylvania State
Police; ROBERT HAGETER, individually and
his official capacity as an officer of the
Pennsylvania State Police; ALLEN
CARMICHAEL, individually and his official
capacity as an officer of the Pennsylvania State
Police; LOUIS DAVIS, individually and his
official capacity asan officer of the Pennsylvania
State Police; FRANK PAWLOWSKI,
individually and his official capacity as
commissioner of the Pennsylvania State Police;
and JOHN DOE(S) 1 through 10, individually
and in their official capacities as employees of the
Pennsylvania State Palice;

N N N N N N N N N N N N N N N N N N N N N N

Defendants.

ORDER OF COURT

AND NOW, this 19" day of August, 2011, in accordance with the foregoing
Memorandum Opinion, it is herelRDERED, ADJUDGED and DECREED that:

CO-DEFENDANTS COMMONWEALTH OF PENNSYLVANIA, PENNSYLVANIA
STATE POLICE, CAPT. SCOTT NEAL, SGT. WILSON, TROOPER HAGETER, CPL.
CARMICHAEL, CPL. DAVIS AND FORMERCOMMISSIONER FRANK PAWLOWSKI'S
MOTION TO DISMISS PURSUANT TO RULE 12ft6) (Document No. 7) as to Plaintiff's

Original Complaint iDENIED ASMOOQOT; and

27



CO-DEFENDANTS COMMONWEALTH OF PENNSYLVANIA, PENNSYLVANIA
STATE POLICE, CAPT. SCOTT NEAL, SGT. WILSON, TROOPER HAGETER, CPL.
CARMICHAEL, CPL. DAVIS AND FORMERCOMMISSIONER FRANK PAWLOWSKI'S
MOTION TO DISMISS PURSUANT TO RULE 12§t65) (Document No. 10) as to Plaintiff's
Amended Complaint ISRANTED as follows:

(1) The claims in Count | against theguvisory Defendants (Neal, Wilson and

Pawlowski) in their official capates are dismissed with prejudice;

(2) The claims in Count | against theguvisory Defendants (Neal, Wilson and
Pawlowski) in their individual capé®s are dismissed without prejudice;

(3) The claims in Count Il against the Troof@efendants (Hageter, Carmichael and
Davis) and the Supervisory Defendagiti®al, Wilson and Pawlowski) in their
individual capacities argismissed with prejudice;

(4) The claims in Count Il against the Troofi@efendants (Hageter, Carmichael and
Davis) and the Supervisory Defendants (N@élson and Pawlowski) in their official
capacities are dismissed as degtive of the claims agast the Commonwealth and
PSP; and

(5) The claims in Count Il against ti@®@mmonwealth of Pennsylvania and the

Pennsylvania State Police arsrdissed without prejudice.

The Supervisory Defendants (Neal, Witsand Pawlowski), the Commonwealth of

Pennsylvania, and the Pennsylvania State Polediamissed as partiaad the caption of this

case is hereby amended to read as follows:
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SHAWN MOHNEY, Administrator of the
ESTATE OF LEVI MOHNEY, Deceased,
%

2:11-cv-340
ROBERT HAGETER, individually; ALLEN
CARMICHAEL, individually; and LOUIS
DAVIS, individually; and JOHN DOE(S) 1
through 10, individually;

N N N N N N N N N N

Defendants.

It is further ORDERED thahe Trooper Defendants (Hageter, Carmichael and Davis)
shall file an Answer to Countsllil and IV of the Amended Quaplaint on or before September

2, 2011.

By THE COURT:

gTerrence F. McVerry
Lhited States District Judge

cc:  Patrick G. Geckle, Esquire
Email: pgeckle@pgglaw.com

ThomasL Donahoe, Esquire
Email: tdonahoe@attorneygeneral.gov

29



