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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ERIC DEMOND HOLCOMB )
)
V. ) Cr.No. 07-400
) (Civ. No. 12-29)
UNITED STATES )
)

Opinion
Pending before the Court is Petitioner Eric Demond Holcomb’s Motion to Vacate, Set
Aside, or Modify Sentence under 28 U.S.C. 2Jiled at Criminal No. 07-400, with Brief in
Support. ECF Nos. 85 & 86. The governmert filad a Response togtMotion (ECF No. 87),
to which Mr. Holcomb has filed a Traverse (EQNB. 89). In addition, Mr. Holcomb has filed
Supplemental Citation of Authority (ECF No. 9@),which the government has filed a Response
(ECF No. 91). Mr. Holcomb contends in hi®tion, among other things, that his counsel was
ineffective. Because we find that his coeingas ineffective, we will grant the motion.
|. Background
The parties are familiar with the background &sdies in this case. Therefore, we will
recount only the essential facts nesary for resolution of the motion.
OnNovember 13, 2007, a grand jury indicfdd. Holcomb with two counts of
possession of a firearm by a convicted feloryialation of 18 U.S.C. § 922(g)(1). Mr.
Holcomb retained George Bills, Esquire, as his counsel.
An arraignment hearing was held on Nmar 15, 2007, at which Mr. Holcomb entered

a plea of not guilty. Arraign. Tr., 11/15/2007, &t this hearing, counsel for the Government,
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Craig Haller, explained to Mr. Holcomb theaximum sentencing expa® stated in the
Indictment Memorandum fileoh this case, as follows.
MR. HALLER: Do you understand that tineaximum penalties for each count in
the indictment is a terraf imprisonment of up to ten years, fine of $250,000 and
three years supervisedlease for each count?
MR. HOLCOMB: Yes.

Id. The Indictment Memoranduriied in this case stated inlegant part as to the possible

penalties, as follows:
ll. PENALTIES

A. As to Counts 1 and 2: Possession of a firearm by a convicted felon (18 U.S.C.
8§ 922(g)(1) (as to each count):

1. Aterm of imprisonment of not more than ten (10) years. . . .
Indictment Mem. 2.

On December 19, 2007, Mr. Bills filed a nwtito have the Probation Office prepare a
pre-guilt presentence investigation report in otdeobtain an accurate determination of Mr.
Holcomb’s prior criminal record. ECF No. 2The preliminary presemntee investigation report
concluded that Mr. Holcomb wadihot be subject to enhangeenalties as a Career Offender
under U.S.S.G. § 4B1.1 or asAmimed Career Criminal under 18&IC. § 924(e). At this time
the Probation Office reportedaththe maximum statutory pdtyaupon conviction would be ten
years.

In May 2008, Mr. Bills filed a motion to disss Count 2 of the Indictment, a motion to
sever the counts, a motion to suppress Ctuahd a motion to suppress Count 2. An
evidentiary hearing on the motions was held dy 30, 2008. At the close of the hearing, we
orally denied the motion to sever and the mot@mauppress directed at Count 2. We took the
remaining two motions under advisement. Qugist 29, 2008, we issued an Opinion in which

we denied the remaining two motions. A jurial was set for September 8, 2008, however, we
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moved the trial to November 10, 2008, to accomrtetize fact that government counsel was
already set to begin a trial in@her courtroom. Mr. Bills thesought a continuance in order to
review audio of recorded telephone call$enasiew a parole officer, and interview Mr.
Holcomb’s ex-girlfriend. Wegranted his motion and the trial was continued to January 12,
2009.

On the day set for jury trial Mr. Bills infmed the Court that Mr. Holcomb had decided
to enter a plea of guilty, wibut a plea agreement, to betbunts of the Indictment.
Accordingly, instead of proceeding with jusglection we conducted a plea colloquy with Mr.
Holcomb. Plea Tr., 1/12/2009. When discussigpossible maximum stdbry penalties with
Mr. Holcomb, we stated:

Now . . . | want to talk to youbaut the possible penalties here, and we
have two that we are conoedd about. First of all, vélt's the statute say that
makes this illegal?

Well, the statute calls for a term of noiore than ten years. But if it's
been determined that you had three presiconvictions for [a] violent felony, or
a serious drug offense, or both, then tien of imprisonment is not less than
fifteen years to a maximum of life imprisonment.

Plea Tr. 10. Regarding senting, we stated that:

THE COURT: Do you understand that | wbbe able to determine the Guideline
sentence for your case urditer a presentence reporsHaeen completed and you
and government have had an opportunityetgew it and chidenge anything in it
that you might disagreeith. You understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand thdie sentence might be different from
anything that either youttarney or the U.S. Attorney might have predicted?
THE DEFENDANT: Yes.

THE COURT: You understanthat after it'sbeen determined what Guideline
applies in a case, ¢hJudge has the authority topose a sentence that's more
severe or less severe than the sentence called for by the Guidelines?

THE DEFENDANT: Yes.

Plea Tr. 12. At the conclusion of the plea calipgMr. Holcomb entered a plea of guilty to both

counts. Plea Tr. 17-18.



A full Presentence Investigation Reportswaiepared and issued by the Probation Office.
In Paragraph 22 of the Report, the Probationd®ffstated that “[a]ccording to U.S.S.G. §
3D1.2(d), the offenses in Counts 1 and 2 are grouped.” PSR, § 22. The base offense level was
determined to be 26, to which 2 levels were ddaecause there were more than 3 firearms, and
2 levels were added because one of the firedadseen reported stolen. PSR {1 24-25. Thus,
the Adjusted Offense Level (Subtotal) was 30RMX6. Section 2K2.1 of the Guidelines limits
to 29 the maximum offense level that can be reached by applying 2K2.1’s subsections, and thus
the Adjusted Offense Level before adjustments were applied was 29. PSR | 27.

Under Specific Offense Characteristics, 4 levedse added to the adjusted offense level
of 29 pursuant to section 2K2.1(b)(6) becatieprobation office determined that the
Mr. Holcomb used or possessed the firearmoinnection with another felony offense. PSR
1 28. This increased the Adjusted Offense Level to 33, which was then reduced by 2 levels for
acceptance of responsibility, and an additionavgl for the timelinesef the acceptance of
responsibility. PSR 1 33-36. Thus, the Total @dteLevel was determined to be 30. PSR
37.

Defendant’s Criminal History Category wastermined to be VI. PSR | 64. With an
offense level of 30 and a criminal history of VI, the applicable advisory guideline range was
reported to be 168 to 210 months. PSR {10vaddition, the Probation Officer stated in the
Sentencing Options section of the Report, watierence to “Statutory Provisions,” that the
“maximum term of imprisonment is 10 ysapursuant to 18 U.S.C. § 922(g)(1) and
§ 924(a)(2).” PSR 1 106.

Both the government and the defense fdbgections to the Presentence Report. Gov.

Position With Respect to Presentence RefZ No. 56; Def. Position With Respect to



Sentencing Factors, ECF No. 58. The governrfilewtits objections on February 26, 2009, and
argued that the total offense level shoul@heinstead of 30. Gov. Position, 1 2(A). The
government objected to the 1-level decreaséh®timeliness of acceptes of responsibility
because Mr. Holcomb did not inform the governnwrttis intention to plead until the day set

for jury selection. Gov. Position, { 2(A). Thtise government argued that the total offense
level should be 31, which wouidcrease the advisory guideline range from 168 to 210 months,
to 188 to 235 months. Gov. Position, { 2(B).

The Probation Officer concurred with the goveent’s objection agreeing that the total
offense level is 31 instead of 30 and the applicabdigsory guideline range would therefore also
change to 188 to 235 months. Addendum, 20@9, 1. In its concurrence the Probation Officer
also stated: “However, it is noted that thera gatutory maximum of 10 years (120 months) in
this case.”_ld.

The government also objected to the PtioimaOfficer’s statement of the Statutory
Provisions regarding Sentgng Options, as follows:

The statutory maximum term of imprisoant (listed in paragraph 106) should be

changed from 10 years to 20 years. d@b&endant was convicted of counts one

and two of the indictment. A ten-yestatutory maximum term of imprisonment

applies to each of those counts.

Gov. Position, 1 2(C). The Probation Officencarred with this objection, specifically noting
that in the Sentencing Optionscsen, the penalties noted apply at each count. Addendum, 1.
The Probation Officer, however, did not exglicistate in the Addendum that the maximum
statutory sentence in this case was 20 yeaidas discussed beldhe Probation Officer

persisted with a recommendation of imposing atsee at the statutorgaximum (in this case

120 months).” Revised Sent#éng Recommendation. 3/12/2009, 2.



Mr. Bills filed objections on behalf d¥ir. Holcomb on March 5, 2009, setting forth
several objections attacking theiaase in Mr. Holcomb’s offeadevel based on the number of
firearms involved in the offensthe fact that one of the firearmss a stolen firearm, and that
he had possessed a firearm in catio@ with another felony offenseDef. Position 1 1-3. We
denied these objections at sentagafter evidence was introduced.

Mr. Bills also asserted in his objectionatla departure from the guideline range was
warranted in this case arguing that Mr. Holcosn&ximinal history categgrof VI substantially
over-represented the seriousnesiisf criminal history pursuantto U.S.S.G. § 4A1.3. Def.
Position § 2. We also dexd the request for a downwatdparture at sentencing.

Mr. Bills also stated his undeeasding that although the Pezgence Report stated that
the advisory guideline range was 168 to 210 msnmprisonment, “the guideline range cannot
exceed the maximum sentence permitted by statute.” Id. at § 4. Mr. Bills concluded that
“[t]herefore, the advisory guideline range is 120 months.” Id. The Probation Officer responded
to Mr. Bills’ objection withthe following statement:

Based on the Government’s objection abdke total offense level is 31 and the

criminal history category is VI, which salts in a guideline range of 188 to 235

months. As noted, by [defense] counsdie]tstatute sets the maximum term of

imprisonment at not more than 10 ygat Counts 1 and 2, and consequently,

pursuant to U.S.S.G. § 5G1.1(a), thiwiaory guideline range must be 120

months.

Addendum, 3.

Although the government filed its positiomaek before Mr. Holcomb’s position, Mr.

Bills did not address the government’s objectioms,did he file a response to the government’s

objections. The government did file a RespondditoHolcomb’s objections. Relevant to the

instant Petition, the government stated as follows:



Holcomb was convicted of both countstire indictment. Each of those

counts has a statutory maximum sentencE26fmonths. Therefore, Holcomb’s

statutory maximum sentence is 240 nient Holcomb’s guideline range of 188-

235 months does not exceed the applicable statutory maximum sentence.

Gov. Resp. 10.

We did not file Tentative Findings and Rulinggorto the sentencing hearing in this case.
At the sentencing hearing on April 2, 2009, evide and testimony was entered, argument was
heard, and we ruled on the objections of thiggmand on Mr. Bills’ motion for a downward
departure. We then sentenced Mr. Holcomb20 months’ imprisonmerat each count, with
68 months of the sentence imposed at C@untbe served consecutive to the 120-month
sentence imposed at Count 1, for a tegah of imprisonment of 188 months.

Four days after sentence, Mr. Bills filednation to withdraw citing an “irretrievably
fractured” relationship. Mot. To Withdraw a®@hsel, 4/6/2009, § 6 (ECF No. 64). Mr. Bills
explained that in response to his client askimg about filing an appeal to the Third Circuit
Court of Appeals, he told hdient that “in light of theSentence being within the Federal
Sentencing Guidelines, the analysis of this €Couthe Objections to the Pre-Sentence Report
and the specific and articulable findings by thau@l[,] that there are no grounds to legitimately
appeal from.” Mot. To Withdraw as Couns&i6/2009, 11 6 & 2. ECF No. 64. We denied the
motion and Ordered Mr. Bills to first file a noticeabpeal on behalf of his client before moving
to withdraw from thecase. ECF No. 65.

We premised our denial on coefis representation that hisent had inquired about an
appeal, and Mr. Bills apparently had refusetileoan appeal on behadff his client. We
explained to Mr. Bills that by dregarding his client’s instruotis to file an appeal he was

rendering ineffective assistance of counsel. gated from the Supreme Court of the United

States, which stated: “If cound®s consulted with the defenddabout his right to appeal], the



guestion of deficient performanceeasily answered: Counselfoems in a professionally
unreasonable manner only by failing to follow the defendant's express instructions with respect

to an appeal.”_Roe v. Florest®ga, 528 U.S. 470, 478 (2000).

Thereafter a timely appeal was filed, andpeemitted Mr. Bills to withdraw from the
case. The United States Court of Appeals ferTthird Circuit affirmedDefendant’s sentence.

United States v. Holcomb, 390 Fed.Appx. 117 (3d Cir. 2010). While Mr. Holcomb argued three

main issues on appeal, only one issue is releteathe instant Peéton. Mr. Holcomb argued

that he did not knowingly, intelligently and volunta enter his guilty plea because this Court
failed to inform him of his maximum sentenciagposure during the plea colloquy in violation
of Rule 11(b)(1)(H)._Id. at 118. The Appeé@lsurt acknowledged that we did in fact fail to
inform Mr. Holcomb during his change of pleaaring that he faced a minimum ten-year
sentence at each of two counts. Id. at 1Mhnetheless, the Cduound that the “record
contain[ed] overwhelming evidence establishing thatCourt's omission at the Change of Plea
Hearing did not prejudice Holcombssibstantial rights. I1d. at 120.

The Court explained that to “demonstrptejudice to his substantial rights, Holcomb
must show a reasonable probability that théeRL violation was the but-for cause of his
decision to plea.”_Id. The Court concluded thtiit Holcomb cannot edbdish this showing “if
he was aware of the omitted information through iotheans.” _Id. The Court in fact found that
“Holcomb knew of his maximum sentencing exposure” through the Indictment Memorandum
and the arraignment hearing; batf which “informed Holcomb tht he was indicted for two
counts, and faced a maximum penalty of 10 yearsdoh count.”_ld. (emphasis in original).
The Court acknowledged that tReesentence Report erroneouslyicated that the maximum

sentence was 120 months, but that “following the Government’s objection to the mistakes, the



probation officer corrected the errors before eeaing.” Id. Thus, the Court concluded “that
Holcomb did not show prejudice to his staigial rights and thefore cannot establish
reversible plain error in vioteon of Rule 11.” Id. at 120-21.

After the Third Circuit’s denial of Biappeal, Mr. Holcolmsought a writ o€ertiorari
from the Supreme Court of the United States, wiie Court ultimately deed. Thereafter, Mr.
Holcomb, represented by counsel,dildais timely secbn 2255 petition.

Il. Standard of Review

Under section 2255, a federal prisoner istody may move the court which imposed the
sentence to vacate, set aside, or correcsémtence upon the ground that “the sentence was
imposed in violation of the Cotigtion or laws of the Unite®&tates, or that the court was
without jurisdiction to impose such sentencethat the sentence wasemcess of the maximum
authorized by law, or is otheise subject to collatal attack.” 28 U.S.C. § 2255. The statute
provides, as a remedy for a sentence imposed iatiaal of the law, thdtthe court shall vacate
and set the judgment aside andlktischarge the primer or resentence him or grant a new trial
or correct the sentence as mayegpappropriate.” 28 U.S.C. § 2255.

Mr. Holcomb’s primary ground for relief is hissertion that his counseias ineffective.
“A claim of ineffectiveassistance requires a defendant to establish that counsel’s representation
fell below an objective standard of reasonablenesisthat the deficient performance prejudiced

the defendant.”_McAleese v. MazurkiewidzF.3d 159, 166 (3d Cir. 1993), citing Strickland v.

Washington, 466 U.S. 668, 687-688 (1984).



lll. Discussion

Mr. Holcomb’s primary argument is that vas denied effective assistance of counsel
under the Sixth Amendment of the Constitutidte also presents several other arguments;
however, the main thrust of his petition iatihis counsel’s ineffectiveness, along with a
combination of other errors, is sufficient to warregitef in this case. As set forth below, we
thoroughly address Mr. Holcomb’saoin of ineffective assistance cbunsel and conclude that
relief is warranted in this case. Therefore,need not address each individual alleged error put
forth by Mr. Holcomb.

A. Procedural Bar to the Ineffective Assistance Claim

In response to the Petition, the Governnaggues that the “claims are barred from
further consideration because they are not copteaa a collateral praeding, were previously
litigated, and/or were procedurally defaultedsov. Resp. 2. Since the Third Circuit Court
“already addressed the issue that underlies @Retitioner’s] current @ims,” specifically that
Petitioner “was not aware of tipssibility of consecutive seaaricing,” on direct appeal, the
government argues that Mr. Holcbia claims of ineffective asstiance of counsel and judicial
error are barred from being relitigatedtliis 8 2255 motion. The government specifically
argues that claims of ineffectiveunsel “are dependent upon the megitnon of the same
underlying factual contention — thi&etitioner] was not aware thiaé could receive consecutive
sentences at the time he pled guilty.” GovwsfRel2-13. Thus, the government argues that since
this factual contention was the “underlyingslsa[that] was arguechd addressed on direct
appeal,” Mr. Holcomb’s ineffd@ore counsel claims should lbésmissed without reaching the

merits of the claims. Id. at 13.
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In response, Mr. Holcomb argues that suchhtéad@re not barred, and that “while certain
issues concerning the intelligent and knowing reatf petitioner’s pleaere raised on direct
appeal, those issues were not raised in theegbof ineffective assistance.” Traverse 4. We
agree.

In Massaro v. United States, the SupremerCof the United States held “that an

ineffective-assistance-of-counsel claim maybbeught in a collateral proceeding under § 2255,

whether or not the petitioner coluhave raised the claim on eat appeal.”_Massaro v. United

States, 538 U.S. 500, 504 (2003). The Supremet@easoned that if an ineffective counsel
claim is brought on direct appeal, the record is not fully “dmyadl precisely for the object of
litigating or preserving the claiend thus often incomplete or inadequate for this purpaose.” Id.
at 504-05. While the general ruletigt “claims not raised on dokappeal may not be raised on
collateral review unless the tif@ner shows cause and prejeel” id. at 504, subjecting
ineffective counsel claims to this rule wouwltiow for inefficiencies and “even meritorious
claims would fail when brought onrdct appeal if the trial reco were inadequate to support
them,” id. at 506-07. The Supreme Court thus lteat “failure toraise an ineffective-
assistance-of-counsel claim onetit appeal does not bar the cldiom being brought in a later,
appropriate proceeding undgf255.” 1d. at 509.

Based on the above case law we agree thaHilcomb was not required to bring his
allegation of ineffective counseh direct appeal, andahit is proper to bing this claim under a

section 2255 motion. See United StateShornton, 327 F.3d 268, 271-72 (3d Cir. 2003); see

also United States v. Davies, 394 F.3d 182, 188%(3d Cir. 2005) (accord & citing cases).

We therefore find that Mr. Hotemb’s ineffective counsel claim not procedurally barred and

we will proceed to the merits of this claim.
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Moreover, we accept that Mr. Holcomb canrnodws that he did not receive notice of the
maximum possible sentence, but as disaibstow, our conclusion that counsel’s
ineffectiveness prejudiced Mr. Holcomb is wefpendent on the claim that Mr. Holcomb was
unaware that he could receive consecutiveeseees. Mr. Holcomb was on notice, in the
technical sense, that each count he wagyelaawith carried a 10-year sentence, and the
government is correct that Mr. Holcomb cannotl@gh prejudice in this regard. However, as
our analysis shows, the facts of this casealestrate that Mr. Hotamb suffered substantial
prejudice as a result of his coelis deficient performance that affted the ultimate sentence he

received. See United States v. Smack, 347 F.3d 533, $40i(32003), citing Glover v. United

States, 531 U.S. 198 (2001) (haidgithat any reduction in s&nce constitutes substantial
prejudice for purposes &trickland analysis).
B. Ineffective Assistance of Counsel
As noted, a “petitioner claiming a deprivatiof his or her Sixth Amendment right to
effective assistance of counsel must show {iatcounsel's performance was deficient; and (2)

counsel’s deficient performance caused the petitioner prejudice.” Ross v. Dist. Att'y of the Cnty.

of Allegh., 672 F.3d 198, 210 (3d Cir. 2012}jray Strickland, 466 U.S. at 687.

“To show deficient performance, ‘a perschallenging a conviction must show that
counsel's representation fell below an objectivedsded of reasonableness.. The challenger’s
burden is to show that counsel made errorsesmus that counsel was not functioning as the
‘counsel’ guaranteed the defendant by thelfSdnendment.” _Ross, 672 F.3d at 210 (quoting

Harrington v. Richter, U.S. —, 131 S.Ct. 770, 787, 178 L.Ed.2d 624 (2011)).

“[S]trategic choices made after thorough inveatign of law and facts relevant to plausible

options are virtually unchallengeable.” Hamt v. Alabama, U.S. , , - S.Ct. —, —
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——, 2014 WL 684015, *6 (Feb. 24, 2014) (quotingcBland, 466 U.S. at 690). “Because
advocacy is an art and not a science, and lseddue adversary system requires deference to
counsel’s informed decisions, strategic choitest be respected . if they are based on
professional judgment.”_Strickland, 466 U.S681. “The Supreme Court directs that our
‘scrutiny of counsel's performance musthighly deferential’ toavoid holding counsel
incompetent because of reasonable strategactical judgments whit with the benefit of

tactical hindsight, might prove nti have best served his clisninterests.”_United States v.

Loughery, 908 F.2d 1014, 1018 (D.C.Cir.1990), quoting Strickland, 466 U.S. at 689.

With respect to prejudice, a petitioner mtishow that there is a reasonable probability
that, but for counsel’s unprofessional errdng, result of the proceeding would have been
different. A reasonable probability a probability sufficient tandermine confidence in the
outcome.” Hinton, 2014 WL 6840158 (quoting Strickland, 466 U.&t 694); see also Ross,
672 F.3d at 210 (quoting Richter, 131 S.Ct. at 787). We will first address counsel’s
performance, and then discuss whether tlieidat performance prejudiced Mr. Holcomb.

1. Defense Counsels’ Performance

To satisfy the first prong of Stricklantthe defendant must show that counsel's
representation fell below an objee standard of reasonablenésghich means “reasonableness
under prevailing professional norms.” Stricklad@6 U.S. at 688. We are satisfied that Mr.
Holcomb’s counsel fell below this standarFocusing on the time frame from March 5, 2009,
when counsel filed objections to the PresergeReport on behalf of his client, to counsel’s
performance at the April 2, 2009 sentencingrirey, we find that Mr. Bill's conduct was

deficient.
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a. Defense Counsels’ Conduct Prior to Sentencing

It is clear that Mr. Billmever informed his client that he was subject to a maximum
sentence of 240 months. We know this fiestduse Mr. Bills did not believe his client was
subject to more than a 120-month sentendatasas March 5, 2009, when he filed his Position
with Respect to Sentencing Factors. In thaaging, Mr. Bills stated #t “the guideline range
cannot exceed the maximum sentence permitted hytestatherefore, the advisory guideline

range is 120 months.” Def. Position 1 4.

In addition, Mr. Bills did nothallenge, and indeed nevesponded to, the government’s
position that the actual maximumngence was twice as much as Mr. Bills believed it was. The
government however did respond to Mr. Bills’ fiimm on the maximum sentence, reiterating its
position that each of the counts Mr. Holcomds convicted of has a statutory maximum

sentence of 120 months, and therefore, theimmam sentence is 240 months. Gov. Resp. 10.

Finally, Mr. Bills never challenged the gowenent’s position on the maximum sentence
during the sentencing hearing, and never acknowledged that therenfizsaoregarding the
maximum sentence as reflected in the Addenduthdd’resentence Report. Indeed, he never
mentioned the issue at all during the santng hearing, although thothe Court and the

government did.

It is clear that Mr. Bills himalf did not believe his cliewas subject to more than 120
months when he filed his client’s objectionsdais performance durirthe sentencing hearing
(set forth below) indicates ahthat he continued to behe the maximum sentence was 120
months. This in itself demonates attorney conduct that falilslow an objective standard of

reasonableness. See Baker v. Barbo, 177 F.3d 149, 154 (3d Cir. 1999) (attorney who does not

know basic sentence for an offense is ingiteg; and_Riggs v. Fairman, 399 F.3d 1179 (9th Cir.
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2005) (defense counsel’s failure to learnmii@as exposed to@otential 25—-year—to-life

sentence as a career offender fell belowlgjective standard of reasonableness).
b. Presentence Report, Addendum, and Recommendation

Paragraph 106 of the final Pretarce Report stated as follows:

Statutory Provisions: The maximum term of imprisonment is 10 years, pursuant
to U.S.C. 8§ 922(g)(1) and § 924(a)(2)he offense is a Class C felony.

PSR 1 106. As noted, both sides filed objectrefisrring to this statement of the statutory
maximum. The government’s position was thattteximum term should be 20 years, and Mr.
Bills’ position was that the maximum term16 years. However, the Probation Office’s
response to these diametrically opposed positesisiated in the Addendum to the Presentence
Report, did not resolve the opposing positions.

In addressing the government’s objectilbbe Probation Officer agreed with the
government, cited to the Sentencing Options seaif the Presentence Report, and stated that
the penalties noted apply at each counddéndum 1. However, paragraph 106 does not state
that the maximum term is 240 months, norglbetate that the maximum sentence of 120
months applies to each count. Paragraph 106daes not specifically identify that two counts
are at issue, and does not statd tonsecutive sentences are aplie in this case. In addition,
despite the Probation Officer's concurrence with the governmeosision as stated in the
Addendum, the Addendum itself doest state that the maximusentence in this case is 240
months.

More significantly, the Proltimn Officer twice confirmedn the Addendum that the
maximum sentence in this case is 120 monthsst,kin agreeing with #gngovernment that the 1-
level decrease for timely acceptance of respontitmfiginally awarded to Mr. Holcomb should

be removed, and thus the advisory guidetarge should be increakehe Probation Officer
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clarified that despite the increase in the guideline range “it is notethémnatis a statutory
maximum of 10 years (120 months) in this case Addendum 1 (emphasis added). Next, in
addressing Defendant’s objections frobation Officer again explicitstated that in this case
“the statute sets the maximum term of imprisonnamot more than 10 years at Counts 1 and 2,
and consequently, pursuant to U.S.S.G. 8§ 5G1.th@pgdvisory guideline range must be 120
months.” Addendum 3 (emphasis added).

These last two statements indicating thatmaximum sentence in this case was 120
months are not typographical ersdut actually reflect the &pation Officer’s position. The
Probation Officer issued a reead sentencing recommendatioa fame date as the Addendum
in which the Probation Officer recommendedhe Court, as we told the parties at the
sentencing hearing, that we impose a “sentahtiee statutory mamium (in this case 120
months).” Revised Senteng Recommendation. 2. Moreegyfically, the Probation Officer
recommended a sentence of 120 months at eagit to be served concurrently. Given the
circumstances prior to sentencing, it clearly wddde been beneficial to have issued tentative
findings and rulings, and perhaps delayed sentgnbiut instead we procestito sentencing.

c. The Sentencing Hearing

At sentencing, before evidence was introduaed argument heard, vgéated that the
“appropriate guideline range is 188 to 235 momtigrisonment with a statutory minimum of
120 months imprisonment, at each of two cotin&entencing Tr., 4/2/2009, 3 (ECF No. 77).
We then asked Mr. Bills if he would like offer argument on his motion for a downward
departure based on Mr. Holcomb’s criminal bigtcategory substantiglbver-representing the
seriousness of his criminal history. Sentagclr. 4. Mr. Bills’ response was less than

impressive. The entirety of his argant in this regard was as follows:
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Well, if | could put it this way, ta United States Supreme Court in the
Spears and Nelson cases, and | thing is where we’re at in the
overrepresentation, they have held, agdhave the Booker and Apprendi, and
then even before that we had the Kunz case which the Supreme Court had
reversed because of downward departutesertainly appars that you've gone
through the analysis correciynd | would suggest toélCourt that we have a
young man who the guidelines are actuabyyears for a possessory count, albeit
a very serious crime. I'm merely sugtieg that the overrepresentation in light of
what you can find for a downward departurdight of Spears and in light of
Nelson, which seems to indicate to me atthjust my reading of both those cases
— that the Court, althoughe guidelines are advisoryou have to do the analysis,
that actually, it sort of opens the dodknd taking into consideration his youth,
the fact that he was in cofle, that fact that althoudte didn’t finish, that these
crimes were committed, i.e., on an off-campus residence, | understand that, |
would suggest that the amount of timattive're talking about, 15 years, even
188 is an incredible amount of tinrerelationship to his age as to
overrepresentation.

Sentencing Tr. 4-5. Significagthbsent from his initial sponse was any mention of our
statement that the Mr. Holcomb was subject teran of imprisonment of 120 months at each of
two counts.

In response to Mr. Bills’ statement, the goweaent correctly pointedut that Mr. Bills’
argument, such as it was, was not an argument for a downward departure. Sentencing Tr. 6.
Government counsel stated, “[a]s far as the ovessgmtation issue, | thirthat that probably is
better addressed from the standpoinwhether a variance fromdlguidelines is appropriate as
opposed to a departure under the guidelines. . thinK it's more of a vaance argument that is
being made than really a legitimate depee argument.” Sentencing Tr. 6.

Mr. Bills’ argument in support of his otherjebtions was similarlyleficient and in fact
sounds more like a concession that the additionaldeadded to the base offense level for Mr.
Holcomb’s possession of other firens and drugs was appropriate. His entire argument is as
follows:

If indeed we’'re talking about cotmactive possession, there were other
people inside the residence and that one would have to suggest that there is a
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constructive possession in the house, @liengh this was a/pe of a situation
where the room seemed to be occupigdndividuals and — however, it's so
discretionary on the Court’s part. kan | don’'t know of any cases that would
say that you would be seriously dead wrdngu said that it — if you found that
it was constructive possession, buthe same vein, there was that separateness,
and I'm suggesting that we should merelynast have like a direct correlation to
the defendant. That's where I'm at.
Sentencing Tr. 5. This is hardlye model of e#ctive advocacy.
Although it did not appear toe necessary in light &fr. Bills’ concession, the
government introduced substaheaidence to showhat the increases were warranted.
Sentencing Tr. 7-19. Again, on cross-examamgtMr. Bills barely made an efforSee

Sentencing Tr. 19-21.

Once the government’s evidanconcerning the issue of gession of the other guns and
drugs was completed, we asked Bills if he had “any testimony withespect to the facts of the
case?” Sentencing Tr. 21. His response appeaiaditate that he wasady for sentence to be
imposed as he indicated that Mr. Holcomb wantechake a statement: “Mr. Holcomb wishes
to address the Court, and there was one young lady, Ms. Brook, as a character witness.”
Sentencing Tr. 21. However, we had not yetdwe the objections or the downward departure,
nor had we heard from counsel regarding the @e@&b53(f) factors. Mr. Bs thus clarified that

he had no evidence to offeSentencing Tr. 22.

We then stated: “With respeict the statutory maximum term of imprisonment referred to
in Paragraph 106, we haven’t spoken to that yéfat is kind of a legal tangle. I’'m going to
discuss that in a few minutesSentencing Tr. at 22. Thus,this stage in the sentencing
hearing we clearly indicated that were not certain about teatus of the statutory maximum
in this case. After issuingur rulings on the objectionsd denying the motion for downward

departure we stated as follows:

18



So, my finding is that we do have ham offense level of 31 and a Criminal
History Category of VI. And the maximupenalty on each of those counts, the
two counts in the indictment are 120 mwbf imprisonment on each of Counts
One and Two, and the calculated guideliange is 188 to 235 months. The
probation officer has recomended 120 months to berved concurrently.

Sentencing Tr. 24.

We then asked what “is the government’s posion that.” Sentencing Tr. 24. In response
the government acknowledged that there waacghdonfusion over thissue by stating “Your
Honor, | don’t think | explained myself real well in the pleadings that | filed.” Sentencing Tr.
24. The government then stated its position, Wwhiccurately stated the law, and respectfully
but not forcefully, asserted that the Cowds permitted to, and should, impose consecutive

sentences in order to reach a sentavit@n the advisory guideline range:

If the guidelines in thisourt determine that thtetal punishment should be
greater than 120 months, then this Cewotild be authorized to account for the
total punishment by imposing consecutive sentences because the combined
statutory maximum sentence that thsu@ could impose is 240 months. And |
think that that is specifically contgaiated by the guidelines because, quite
frankly, Mr. Holcomb was coneted of both counts and njoist one of them. So,
| guess my position is that if the Couitimately — my argument would be that
the Court should do that, but | guessrow | would say tat the Court is
certainly allowed to do that under taidelines, consecutive sentences.

Sentencing Tr. 25.

It is at this point in the proceedings thasliould have become clear to Mr. Bills that his
client faced a potential sentence greater t2hmonths. The government clearly set out the
issue by explaining that a consecutive sentence was permitted, and that the government was
seeking a consecutive sentence as a means\e atra sentence withthe guideline range, and
that the sentence sought by gmvernment was at least 188 ntwt Given the confusion over
the maximum sentence that had lasted until thistpo the proceedings, and given that Mr. Bills

and Mr. Holcomb had believed that the maximum sentence he would receive would be 120
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months, at a minimum Mr. Bills should haveaed for a variance from the guideline range.

Instead, this is all he saah behalf of his client:

| guess I'm in a precarious position. | dbtfiink if you did that it would be
reversible, | understand the argument underguidelines the government makes;
that's not where we’re at here. | mean | can't say that that’s not allowable.

Sentencing Tr. 25.

We again asked Mr. Bills if had anythinggay with respect to mitigation of sentence.
Sentencing Tr. 26-27. Again, Mr. Bilfailed to represent his clieat all and simply referred to
Mr. Holcomb wanting to address the Court.nt®acing Tr. 26. After the government argued
for a sentence within the guideline range,again asked Mr. Bills if he had anything further to
offer on behalf of Mr. Holcomb. Sentencing BR. His response was vague and general, did
not address the section 3553(f) factorsgdiad to Mr. Holcomb, and again was not an
argument orbehalf of his client. Significantly, Mr. Bs never requested variance from the
guideline range. His response was as follows:

Just one thing. It just goes tetlourt’s sentence. Someone reminded
me that a mind is a terrible thing to wastThe question | guess before the Court
is for how long are we going to waste thahd# He hasn’'t done real well with it,
but he certainly haa God-given good mind.

I’'m reminded also that | actually Yxa been practicing law for over three
decades and a decade is an awful long time for a young person. I've always
wondered whether a decade was longeafoold man or longer for a young man;
never came to that conclusion. | thinktk where we're at in this case.

However, the Court, you've seen plenty of cases.

Sentencing Tr. 32. Besides the overall deficientquer&nce of Mr. Bills, this specific response,
with the reference to a “decgltbeing “an awful long time fa® young man” raises the question

of whether Mr. Bills still maintained the beligfat Mr. Holcomb was going to be sentenced to a

maximum of 120 months; or was aware thatsbetence could be adst 188 months, but saw
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no reason to argue for a lesser sentenceith&teconclusion reflestwell on Mr. Bills’
performance.
d. Counsel's Performance was Deficient
We are mindful that we must presumattbounsel performed in a professionally
reasonable manner and that his “conduct fallsiwitie wide range of reasonable professional
assistance.”_Strickland, 466 U&.689. “The presumption can be rebutted by showing ‘that the
conduct was not, in fact, part of a strategyy showing that the strategy employed was

unsound.” _Lewis v. Horn, 581 F.3d 92, 113 (3d.Q009), quoting Thomas v. Varner, 428 .3d

491, 499-500 (3d Cir. 2005).

Our review of the recorchews that Mr. Bills did not@nduct a “thorough investigation
of law and facts.”_Strickland, 466 U.S.680. Although it does not appear that Mr. Bills
actually had a strategy or madeagtgic choices, to éhextent he did his decisions were not
“informed decisions”. _Stricklad, 466 U.S. at 681. The conduct of counsel could fairly be said
to be “unsound” as the decisions made by MilsBvere not “reasonable strategic or tactical
judgments” but were, as stated, a near-corabandonment of his duty as counsel. Loughery,

908 F.2d at 1018.

Although Mr. Holcomb was on notice that faeed a 120-month sentence at each count
our review of the record estizsshes that there was confasiand misunderstanding concerning
his potential maximum sentencingp@sure. We conclude thdtextive counsel in this case
would have responded to the circumstariaesd by Mr. Bills by developing the record,
challenging the government’s pasit, and requesting -- and arggifor -- a variance from the

guidelines. In all these aspects Mills’ performance was deficient.
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An attorney rendering effective assistantéhis case would have, at a minimum,
requested and argued for a variance from the Gnéleange. Effective counsel would also have
pointed out that despite the fact that there wd20-month statutory minimum on each count, it
was the Probation Officer’s position that an ayppiate sentence in this case was 120 months.
Effective assistance of counsekantencing in this case would haleo consisted of an explicit
acknowledgement that defense counsel and histaliere operating under the belief that the
maximum sentence leould receive was 120 months, eviiough the maximum sentence he
could receive was greater. Moreover, counselldzbave pointed out that it was not until just
prior to imposition of sentence that it was falip determined that the maximum sentence in
this case was not 120 monthsffeEtive counsel would have arguitht despite théact that the
Court was empowered to impose consecutive seageiit was also empowered to vary from the
advisory guideline range and impose a sentenloavidbe guideline range. Mr. Bills did none of
this. Accordingly, we find that Mr. Bills’ perfarance fell below Strickland’s objective standard

of “reasonableness under prevailing profesdionams.” 466 U.S. at 688, 104 S.Ct. 2052.

2. Prejudice
We turn now to the question of whethieis deficient performance prejudiced Mr.
Holcomb. To satisfy the second prong of &tiand, the “prejudice” prong, “[tlhe defendant
must show that there is a reasonable probaliilay, but for counsel’s unprofessional errors, the
result of the proceeding would have been difiereA reasonable probability is a probability

sufficient to undermine confidence in the outcdmstrickland, 466 U.S. at 694, 104 S.Ct. 2052.

The outcome in this case is the ultimate sentence Mr. Holcomb received. “The reasonable
probability of any decrease in [defendant’s] sentence is sufficient to establish prejudice.”

Smack, 347 F.3d at 540; see also Glover, 531 &t.303 (“Authority does not suggest that a
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minimal amount of additional time in prison cannohstitute prejudiceQuite to the contrary,
our jurisprudence suggests that any amouattial jail time has Sixth Amendment
significance.”) We conclude that had Mr. Haeb received effective assistance at sentencing
there is a reasonable probabilihat he would have receivedgantence less than the advisory
guideline minimum of 188 months.

Mr. Bills offered no argument on behalf of his client. As noted, what we heard was
essentially a concession from Mr. Bills thatatéver sentence we imposed would be upheld on
appeal. Overall it appears thdt. Bills ceased acting as awlvocate for Mr. Holcomb despite
the fact that we offered him numerous oppotiasito present an argument on behalf of his
client. Itis precisely because Mr. Bills failedgmesent any argument or evidence at all that we
are without sufficient informadin to say one way or the other what sentence we would have
imposed had Mr. Bills asked and argued for a variance. We note that even the government
indicated that Mr. Bills had the beginnings ofaagument for a variance and still Mr. Bills failed
to even request a sentence below the miniradwisory guideline rangeBecause we find that
there is a reasonable probability that Mr. Holtowould have receiveddecreased sentence if
he had effective assistance of counsel ateseing, prejudice as a result of Mr. Bills’

ineffectiveness is established.

IV. Conclusion
As we have illustrated, there was a cortgbbsence of advocacy on behalf of Mr.
Holcomb that leads to the conclusion that thegensasonable probabilithat, had he received
effective assistance of counsglhis original sentencing, weould have varied from the
guideline range and imposed a lesser senteAceordingly, Petitioner’'s 28 U.S.C. § 2255

motion will be granted based on Mr. Holcombisffective assistance of counsel argument.
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When a reasonable probability of a decrease in a defendant’s sentence is found had the
defendant received effective assistance of counsel at his original sentencing, the remedy is to
resentence the defendant. See Smack, 347 F.3d at 540. We will set a status conference with
counsel to discuss scheduling a resentencing hearing. At a later date we will issue an Order
setting a resentencing hearing and vacating the original Judgment.

Finally, we note that it is precisely because Mr. Bills failed to set forth any arguments on
behalf of his client that we are without sufficient information to state that we definitely would
have imposed a lesser sentence. Thus, Mr. Holcomb and his counsel must understand that it is
possible that upon resentencing we will determine that the most appropriate sentence in this case

is in fact the original sentence of 188 months’ imprisonment.

[ .
Date: M L, ROy QUL 6 chw-
Mauttce B. Cohill, Jr.
Senior United States District Court Judge
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Order

)
AND NOW, to-wit, this 4 day of March, 2014, it is hereby ORDERED,

ADJUDGED, and DECREED that Petitioner’s Motion to Vacate, Set Aside or Correct
Sentence pursuant to 28 U.S.C. § 2255 (ECF No. 85) is GRANTED as to the claim that
counsel rendered ineffective assistance.

The Court will not take any further action in this matter until after the time to file an
appeal to the United States Court of Appeals for the Third Circuit has expired. Thereafter, a
status conference will be set, after which Petitioner’s Judgment will be vacated and a

resentencing hearing will be scheduled in accordance with this Opinion.

Ma&' e B. Cohill, Jr. !

Senior United States District Judge
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